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SuPREMK CourT oF THE STATE OF LOUISIANA,) 
Monpay, May 8, 1882. | 

The Court ee opened, pursuant toadjournment. Present their 
Honors: Epwarp BErMuDEzZ, Chief Justice, and Freiirx P. Pocus, 
Rosert B. Topp, CHARLES E. FENNER, Associate Justices. Absent : 
WitiiaM M. Levy, Associate Justice. 

And, hereupon, Ropert H. Marr, Esq., on behalf of James B. 
EGAN, Attorney General of the State of Louisiana, temporarily absent 
from the City of New Orleans, in terms appropriate to the occasion and 
eulogistic of the deceased, reminded the Court of the death of WILLIAM 
BRAINERD SPENCER, formerly one of the Justices of this Court, and 
having read to the Court the following Resolutions adopted at a meeting 
of members of the Bar, moved that the resolutions be spread on the 
minutes, and that the Court do now adjourn out of respect to the 
memory of the eminent deceased. 

Whereas, the Bar of the City of New Orleans has been informed of 
the death of Judge W. B. SPENCER; and 

Whereas, it is proper that some public expression should be made of 
the sorrow given by so great and heartfelt a loss ; therefore, it is 

Resolved, That the Bar of the City of New Orleans, has learned with 
deep regret of the untimely death of Judge W. B. SPENCER. 

Resolved, That by his great ability as a lawyer, by his wise and 
enlightened discharge of the high duties of an Associate Justice of the 
Supreme Court, he has deservedly earned the respect, esteem and 
admiration of the State and of the Bar, of which he was so distinguished 
a member. 

Resolved, That viewing his loss from a public point of view, it may 
well be said to be indeed a calamity, and considering it from a private 
one, as the loss of a true friend and a high minded and honorable 
associate, without fear ahd without reproach. 

Resolved, That the Attorney General be requested to communicate 
these Resolutions to the Supreme Court of the State, with the request 
that they be entered of record. 

Resolved, That they be communicated to the family of Judge SPENCER 
with the expression of the earnest condolence of the Bar. 


His Honor the Chief Justice, on behalf of the Court, replied : 
The expressions of regret, esteem and respect which the press and 
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the Bar have uttered touching the departure from our midst of Judge 
SPENCER, are but the faithful echo of the painful emotions which 
affected all who knew him, on learning the sad occurrence. 

Judge SPENCER was a native of this State, born in 1835. Reared and 
educated at home, he distinguished himself through life, both as an 
individual and as a public man, iv whatever circle he moved or position 
he filled. © 

He came from one of the most respectable families in the State, was 
of amiable disposition, jovial, entertaining, kind, serviceable to all who 
apprpached him, frank without indiscretion, charitable without impru- 
dence or ostentation. : 

After graduating with marked distinction, he entered upon the study 
of the law, and owing to his natural and acquired ability, subduing 
manners, correctness and efficiency, he soon won an enviable reputation 
and gradually realized a satisfactory independence. 

He was on duty, as a Representative of his beloved State, in the Hall 
of the Great Council of the Country, when, on the restoration of a new 
and more normal condition of things, he was tendered, without having 
sought it, the elevated, onerous, responsible position of Associate 
Justice on the Supreme Bench. 

Although he then was only in the 44th year of his age, and although 


he had never before worn the judicial ermine, he proved equal to the 
task thus assumed, in a manner which reflects great credit and honor 


upon him. ~ * 


He had a well balanced mind and showed himself an upright, intelli- 
gent, sagacious, modest, impartial, patient and industrious Judge. 

He was endowed with prompt perceptive aptitudes and strong ana- 
lytical powers, which permitted him at once to grasp, realize and master 
the difficulties and intricacies of complicated cases and, as he was fond 
of saying, to “‘ boil them down” to their real importance and plainest 
significance. That was a gift of nature, which enabled him to strike 
his way through the maze of precedents, often either actually or seem- 
ingly conflicting, to the rudimentary truths on which the issues rested 
in reality. 

He was 4 practical observer of the great and sound fundamental rule. 
which has ever prompted and guided the ablest and wisest dispensers 
of human justice, that, in doubtful cases, Equity should always vivify 
or bend an equivocal law. 

His services on the bench are familiar to the profession. The impress 
which they have left on our jurisprudence is of no ephemeral character. 
They cannot be unheeded in this Court, whose records were so recently 
marked by his power of analysis, close reasoning, terseness of language 
and clearness of vision, which left no doubt or misconception about 
either facts or law. 
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Although the decisions which he delivered, as the organ of the Court 
of which he was an ornament, and for which all were equally respon- 
sible, bear the unmistakable evidence of serious labor, of extensive and 
varied learning, of undoubted impartiality, of considerate conclusions, 
ofa strong desire of doing justice, and although, as is almost invariably 
the fate of judicial determinations, however correct and wise, they did 
not always carry conviction to the minds of parties cast, they will not 
any less, on that account, remain noble and lasting monuments, erected 
by his own hands, to his exceptional and superior endowments. 

He was a philosopher and well knew how to account for, trace hack 
and conciliate differences and weaknesses of men, whose confidence he 
commanded and enjoyed. 

When the present government was organized, under the Constitution 
in force, unassuming as he was, though ever ready to'serve his country, 
he felt no anxiety to being continued in position, and with a chivalrous 
spirit, characteristic of lofty mind, he was neither slighted nor disap- 
pointed when the moment came for his return to the practice and 
meeting again, in the legal arena, the friends from whom a few years 
before he had taken leave, to discharge the important duties to which 
he had been summoned. 

His cordial behavior towards and ever courteous treatment of those 


who replaced him and his associates, have not failed to receive atten- 
tion and appreciation, and have impressed upon the hearts and minds 
of those who were thus the objects of his courtesies, ‘an agreeable 
recollection which time will not easily obliterate. 

In the death of WiLL1AM BRAINERD SPENCER, his family, his friends, 
the Bar, the Bench, the people, sustain the lamentable loss of a valuable 


citizen, of a learned advocate, of a zealous and devoted public servant, 
whose conspicuous accomplishments should. serve as_ bright examples 
ever to be kept in view. 

The Court joins with the Bar in its sorrow of the death of the regret- 
ted one, and gives the sanction of its earnest approbation to the Reso- 
lutions, commemorative of his merits, which his brethren have just 
submitted. 

These eloquent expressions of deserved tribute will be spread upon 
the minutes of the Court, and an attested copy of the proceedings of 
this occasion transmitted to the bereqved family of the deceased, as a 
truthful record of the solemn manifestations of feelings of condolence 
of both Bar and Bench. 

In respect to the memory of the deceased, the Court stands adjourned 
for regular business until to-morrow morning at the usual hour. 
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Monpbay, November 6, 1882. 
The Court was duly opened. Present their Honors: Epwarp BER- 
MUDEZ, Chief Justice, and Fretrx P. Pocnt, Rosert B. Topp, 
CHARLES E. FENNER, and THomas C. MANNING, Associate Justices. 
And hereupon JAmes C. EGaAn, Esquire, Attorney General of the 
State of Louisiana, in terms appropriate to the occasion and eulogistic 
of the deceased, reminded the Court of the death of WiLiiam M. 
Levy, Associate Justice of this Court, and moved the adjournment 

of the Court, out of respect to the memory of the eminent deceased. 


Replying, on behalf of the Court, his Honor the Chief Justice said: 

The Bar, the Bench, the people have, in the death of Mr. Justice 
LEvy, sustained a heavy loss. 

He was a useful citizen, a devoted patriot, a brilliant advocate, an 
able jurist, always a high-toned gentleman. 

He distinguished himself in the service of his country, both during 
the Mexican war and during the memorable four years’ conflict, ending 
his military career as Inspector General on the staff of a gallant and 
renowned chieftain. 

He was subsequently elected by a crushing majority to the Forty- 
fourth Congress, where he served with great credit to himself and 
honor to the State. 

He was well versed in both civil and criminal law. 

At the Bar he was noted for his prudence, sagacity, zeal, tact and 
knowledge of human nature. 

On the Bench, he was patient, painstaking, kind, conciliating, ever 
striving to blend law and equity so as, in all instances, to administer 
justice more according to the immutable principles of right and wrong, 
as inspired by natural law and expounded by human wisdom, than on 
bare, trivial, mischievous teclinicalities. 

He was a graceful writer, eloquent in thought and diction. He could 
approach and treat delicate matters, telling things offensive in them- 
selves, in language so circumspect, polished, happy and charitable, that 
none, not even the most sensitive, could feel slighted. 

He was the personification of the qualities that bind man to man. 
The depth of his intellect, the chivalry of his character, commanced 
respect. His genial, outspoken, warm hearted and generous manner 
captivated. He had an excellent memory, was a charming narrator, 
ever entertaining. , 

Those who have served by his side, on the field, in the halls of the 
country, at the Bar, on the Bench, and who have met him socially, 
well realize that he was forbearing, brave, considerate, skilful, judicious, 
highly refined and bear testimony to hisexceptional qualities. They will 
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retain of him a most pleasing and lasting recollection, which time will 
not soon efface. 

They all unite in regretting his untimely. departure from among 
them, in paying a merited tribute to his memory and in tendering to 
his bereaved ones heartfelt feelings of sympathy and condolence. 

The Bench of this Court will be draped in mourning during sixty 
days. The cases set for this day will go over to to-morrow. 

The proceedings of this mournful occasion will be spread on the 
minutes of the Court, and a certified copy of the same transmitted to 
the family of the deceased. 

The Court stands adjourned, without transacting any business, until 
to-morrow. 





RULES 


OF THE 


SUPREME COURT. 


REVISED AND ADOPTED MAY 31, 1880. 
—seoo— 


RULE I. 
-TRANSCRIPTS, 

1. In preparing transcripts of records, in causes appealed to this 
Court, clerks of lower courts must observe the following requirements : 

First—Such transcripts should be written in a fair, legible hand, on 
good strong paper (known as transcript paper, and having a double 
margin on each page thereof,) and the various parts should be securely 
fastened together with tape or cord. 

Second—The different portions of a record should be made to appear 
in the order of their réspective filing. 

[Amendment of 2d November, 1830.] Clerks will see that the date 


of the filing of documents and entries in the minutes forming part of 
the record, are always correctly given, and omit copying unnecessary 
process and returns as stated in paragraph sixth. 

Third—Provided, however, that when the records of one or more 


other suits are introduced as evidence in a cause, such records should 
appear in the transcript distinct from, and subsequent in order to, the 
rest of the record of the principal suit. 

Fourth—The transcript should show for which party to the suit 
each witness is sworn, and by which party each document or record is 
offered in evidence. 

Fifth—No one document should be copied twice in the transcript. 

Sixth—In the absence of special instructions from appellant, all 
ordinary process of court and returns thereon, such as citation, writs— 
mesne or executory—will be omitted from the transcript. Upon the 
application in this Court, of appellee, supported by affidavit to the 
materiality of such process, and returns for determination of the mat- 
ters before this Court, the same may be added to the transcript filed 
here. : 

Seventh—An accurate alphabetical index should be attached to, and 
form part of, each transcript, affording reference to particular pages of 
the same (and with proper designations or words of description) for the 
several pleadings, process and orders in the suit; for the depositions 
and testimony of each witness by name (and not by general reference to 
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testimony) ; for the note of evidence ; and for each document, giving 
the latter its correct title, or some sufficient designation showing its 
nature and character (and not merely by the letters, marks or figures 
indorsed thereon.) 

Eighth---Provided, that when records of other suits are included in 
the transcripts, as indicated above in the third requirement, a like 
index to each of such records should follow the general index, but be 
mentioned therein. 

2. Any neglect or omission to observe this rule strictly will subject 
clerks, as aforesaid, to the cost of repairing such neglect or omission. 


RULE II. 
DEPOSIT OR BOND FOR COSTS. 

1. The party applying for the filing of a transeript of the recordin a 
eause in this Court must first tender to the clerk his bond, with satis- 
factory security, in the sum of $50, for the payment of such fees as 
may accrue to the clerk, or deposit with the latter, in place of such 
bond, the sum of $20. 


[Amendment of 1st November, 1880.] 

Rule IT is modified and enlarged so as to include the following: 

2. Noattorney shall be accepted as security for costs in any case in 
which he may be of counsel. 

3. The clerk will be entitled to demand payment of his costs every 
sixty days in all cases in which bonds for costs may be given, and in 
case of non-payment thereof, shall have the right to refuse further 
proceedings in the same. 


[Amendments of May 2d, 1881.] 

4. Rule II isamended so as to authorize the clerk to require from the 
applicant, previous to docketing, numbering and filing any motion or 
proceeding in a civil case, a bond or a deposit, in compliance with 
paragraph 1 of said rule; provided, in cases of motions to extend time 
for filing transcripts, it will be sufficient for the party to deposit an 
iunount to meet the attending costs thereof. y 

RULE III. 
DOCKETING. 

1. Cases will be docketed in the order of their filing. 

Rule III is amended so as to include the following: 

2. No motion or proceeding will be offered to, or entertained by, the 
Court in any civil case unless the same shall have been previously 
docketed, numbered and filed by the clerk. 

3. Applications for extension of time for the filing of transcripts will 
not be entertained unless supported by affidavit of the clerk, applicant, 
or counsel, stating specifically sufficient reasons, or causes, for which 
the transcript could not be prepared in time. 
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4. Pursuant to the laws in force, the clerk will keep a Summary 
Docket, vut will enter causes thereiy only on the formal written appli- 
cation of counsel, stating the facts entitling such causes to a summary 
trial, and he will so enter them in the order of such application. 

5. Whenever it shall be made to appear to the Court that a case 
has been improperly caused by counsel to be placed upon the Summary 
Docket, the same shall thereupon be transferred to the Ordinary Docket, 
and entered at the foot thereof. 


RULE IV. 
WITHDRAWAL OF RECORDS. 

1. Only counsel engaged in a cause will be allowed to withdraw 
the record of the same from the clerk’s office, and then not until the 
expiration of the three days allowed by law within which motions to 
dismiss may be filed. 

2. Records shall, in all cases, be receipted for on withdrawal. They 
should be returned to the office within a reasonable time, and must be 
so returned on the requisition of the clerk. 

3. No record shall be withdrawn from the clerk’s office after final 
decree therein made has become executory. 

4. Whenever the transcript of appeal, which has been filed in the 
clerk’s office of this Court is lost, mislaid, or has been removed from 
that office, either party to said appeal may supply its place by another 
transcript, which shall be considered as filed of the same date as the 
filing of the lost, mislaid, or removed transcript ; and any cause in 
which said substituted transcript shall be filed, will be heard in its 
regular place on the calendar, notwithstanding the absence of the 
transcript first filed in this Court. 


RULE V. 
COURT WEEK. 
Court will be held every day of each alternate week of the session. 


RULE VI. 

ASSIGNMENT OF CASES FOR TRIAL. 
1. On Monday of each court week cases will be called and fixed for 
trial. These cases shall be properly posted by the clerk, by 11 o’clock 
of the next day, which shall be notice to all parties. (This portion of 
the rule will not apply in country terms, during the pendency of which 
cases will be called and tried continuously, in the order in which they 
are filed.) 

2. Before the calling of cases opportunity will be given counsel to 
have any cause entitled to preference, but not to entry in the Summary 
Docket, made subject, on motion, to be called and fixed for trial. 

3. All cases which have not been submitted to the Court, after hav- 
ing been twice duly called for trial, shall be removed from the Trial 
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Dockets and placed upon a docket to be called the Delay Docket, and 
shall not be again put upon the Trial Dockets, except on motion and 
leave granted thereon. 


[Amendment of 29th January, 1883.] 

4. Whenever, in appeals to this Court, neither party shall be ready 
to take up and submit the case, on the first calling for trial, after the 
expiration of the third judicial day from the return day, the case shall 
be placed at the foot of the docket, and if such be again the fact on the 
second calling, the case shall be continued to the next term of the Court 
and put at the foot of the docket. 

This rule shall be applied to all appeals, whether returnable at New 
Orleans, Monroe, Opelousas or Shreveport. 


RULE VII. 
BRIEFS. 

1. Within ten days after any cause shall be fixed for trial, the 
appellant shall file with the clerk a printed brief or abstract of the cause 
containing the substance of all the material pleadings, facts and docu- 
ments (referring particularly to the pages of the record where they may 
be found) and an accurate reference to the points of law and authorities 
upou which he relies. The brief shall include a concise syllabus to be 
placed either at the beginning or at the end of the same, indicative only 


of the principal point or points contained therein. Ten copies thereof 
to be furnished and filed with the clerk; one for the opposite counsel, 
and the remainder for the use of the Court. 


[Amendment of 10th January, 1881.] Members of the Bar are requested 
to insert with precision, in the syllabus of their briefs, in cases before 
this Court, the authorities upon which they rely to support each 
proposition of law therein advanced. 

2. Within twenty days after the fixing of a cause, the appellee shall 
also fiie ten copies of a similar brief, embodying the requirements set 
forth in regard to the appellant. 


[Amendment of 6th March, 1882.] Rule VII is hereby amended so 
as to read as follows: 

1. Within ten days after any cause shall be fixed for trial, the appel- 
lant shall file with the clerk a printed abstract of all the facts of the case 
necessary to a full understanding of the questions in the cause, as said 
facts appear upon the record, the facts to he stated independently and 
by numbers, and each article to be verified by references to the record ; 
this abstract to include also, when necessary to an understanding of 
the points, a brief statement of the petition and answer and other 
pleadings in the cause. Within the same delay, appellant shall also 
file a separate printed brief of the points, arguments and authorities 
upon which he relies. This latter brief shall include a concise syllabus 
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to be placed either at the beginning or end of the same, indicative only 
of the principal point or points contained therein, and of the authori- 
ties directly in point. Ten copies of the abstract and of the brief 
shall be furnished and filed with the clerk: one for the opposite 
counsel, and the remainder for the use of the court. 

2. Within twenty days after the fixing of a cause, the appellee, if 
not satistied with the abstract of facts filed by the appellant, shall file 
an abstract of his own, following as near as may be the order of state- 
ment adopted by appellant, confessing, denying or qualifying the 
statements of appellant, and adding such other facts as he may deem 
supported by the record, and verifying his statements by references to 
the record. He shall file ten copies of the said abstract, and also 
within the same delay, ten copies of a brief of points and authorities 
embodying the requirements set forth in regard to appellant. 

The appellant will have the right of replying to the statement of the 
appellee without being entitled to any delay for the purpose. 

Should either the appellant or the appellee or both fail to comply 
with this rule, the Court will deem itself authorized, in the exercise of 
a sound discretion, either to adopt as correct the statement of facts 
made by the party complying or take such other action as may seem 
advisable in the premises. 

This rule will be enforced from and after the first Monday of April 
next. 

3. No cause shall be heard unless one at least of the parties has 
complied with the foregoing sections of this rule, and if neither party has 
so complied, the case shall be continued and go to the foot of the docket ; 
and it is made the duty of the clerk to inform the Court on this point 
when a case is called for trial. If only one party has complied, he may 
argue or submit the cause or may decline to do either, in which last 
event the case shall be continued and go to the foot of docket. 

4. The party failing to comply with the foregoing requirements will 
not be allowed time to file a brief after the cause is submitted, but may 
file a brief on complying with the following section. 

[Amendment of 15th January, 1883.] Sees. 3 and 4 of Paragraph 2 of 
Amended Rule VII, are recalled and replaced by the following provision : 

The failure of parties or their counsel to admit, deny or qualify 
adverse statements of facts, will not be construed asa confession of the 
correctness of the same, the practical object of the rule being simply 
to obtain from counsel on each side a distinct, clear and succinct 
abstract of the facts, as the same are conceived by them to exist. 

5. The clerk shall receive no brief in a cause after it is submitted, 
unless accompanied by a certificate in writing from counsel that he has. 
delivered a copy to the opposite counsel, with the date of such delivery, 
or by a written acknowledgment or waiver of such delivery signed by 
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opposite counsel, who shall have, upon application to the Court, a 
reasonable time from the date of such delivery or waiver in which to 
reply; and in such cases ten copies must be filed by each party, as 
prescribed in the first section of the rule. 

6. All briefs in a cause must be filed in the clerk’s office,“and before 
the opeifing of Court on the day upon which the cause is fixed for trial. 


[Amendment December 11th, 1832.] The habit of applying, without 
legitimate cause, for time to prepare briefs after the submission of 
cases, has become a prevalent abuse, injurious to the observers of the 
Rule of Court and paralyzing the action of the Court. It is a vicious 
practice which obstructs the administration of justice and demands 


correction. 

Rule VII, requiring briefs to be filed after the fixing and previous to 
the argument of cases, will hereafter be rigidly enforced. 

Counsel violating the Rule in that respect, will not be allowed to 
argue orally, on opposition of adverse counsel, who may argue orally 


in case the rule has been observed by them. 

No time will be hereafter granted to file briefs, after submission of a 
case, unless in exceptional instances and on satisfactory showing. 

Such can be filed at any time after submission and before decision, 
without retarding the action of the Court, on certificate of service of 
copy on opposite counsel. 

After submission of a cause, the transcript will not be withdrawn by 
counsel from the Clerk’s office, but will be immediately transmitted to 
the Court for its action. . 

This rule will be strictly enforced from and after the 2d of 
January, 1883. 


RULE VIII. 
ARGUMENTS. 

1. The original plaintiff in the lower court shall have the right of 
opening and closing the argument of the cause in this Court. 

2. Not more than one hour will be allowed to the counsel for each 
side, except where in special cases the Court, on application made 
before the opening argument is begun, may otherwise order.. The time 
not consumed by one counsel will be allowed to another on same side, 


RULE IX. 
REHEARINGS. 

1. Applications for rehearing must be by petition filed within the 
legal delay, and must be accompanied by a printed statement of all the 
points and authorities on which the party founds his application. Ad- 
ditional time for elaborating the argument on such points and authori- 
ties may be granted upon a proper showingyif made before the delay 
expires. 
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2. When a petition for rehearing in any cause is filed, ten copies 
of the printed statement shall accompany the same. The Clerk will 
immediately enter it in the docket kept for the purpose, and place the 
record with the decision, the petition and five copies of the statement, 
in the consultation room. 

3. When a rehearing is granted, the cause will be immediately 
ealled and fixed with preference, and briefs will be required as in the 
first and second sections of Rule VII. 

[Amendment of 4th December, 1882.] Paragraph 3 of Rule IX is 
amended so as to read as follows : 

When a rehearing is granted, the cause will-be immediately called 
and fixed with preference, unless the Court order it to be fixed to a 
particular day. 

4. Oral argument may be granted in such cases in the discretion of 
_ the Court, if applied for on motion, and four days’ notice thereof be 
given to the opposite counsel. 

5. The Clerk will properly designate the cause on the J udges’ docket 
as being upon rehearing, and also the fact when oral argument is to be 
heard. j 

6. Only one rehearing in any cause will be granted. 


RULE X. 
MOTIONS TO DISMISS. 

1. Motions for dismissal of appeals shall be filed and fixed for trial 
by the Clerk in his office. They shall be so fixed for Monday of each 
court week, at least one week’s previous notice being given by posting, 
as prescribed in the first section of Rule VI; but if not tried on the 
day for which they are thus fixed, they shall be continued to Monday 
of the next court week. 

2. Such motions shall set forth distinetly all the grounds relied on, 
and on their trial shall be argued only in printed briefs, which must 
conform in character and number to the requirements stated in sections 
one and two of Rule VII. 


RULE XI. 
MOTIONS AND INSTRUCTIONS. 

1. All motions made in open court must be offered before the regu- 
Jar business of the Court is begun or after it is closed. 

2. No motion will be entertained unless it be in writing, upon not 
less than a half sheet of paper, and with a proper title endorsed upon it. 

3. All instructions to the Clerk and agreements of counsel, on which 
the Court is to act, must be in writing and duly filed. 


RULE XII. 
* MANDAMUS, ETC. 
1. No application for writs of mandamus, prohibition, certiorari, and 
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the like, will be entertained by the Court unless previously properly 
docketed and filed in the Clerk’s office. 

2. The Court will entertain no application for a writ of prohibition 
unless previous notice of intention to make such application shall have 
been given to the opposite party or his counsel, the service of such 
notice to be made to appear by affidavit. 

3. All for writs and rules to show cause shall be fixed and 
submitted on printed briefs, and without oral argument. _ 


RULE XIII. 


DEATH OF PARTY TO APPEAL, ETC. 


1. Whenever, pending an appeal, either party shall die, his proper 
representatives may voluntarily come in and be admitted parties to 
the suit, and thereupon the cause shall be heard and determined, as in 


other cases. 

2. When the appellant dies, pending the appeal, if the proper rep- , 
resentatives be known and reside within the State, and have not made 
themselves parties to the case, the appellee may, on affidavit, apply 
for an order to summon them to appear within twenty-five days ; and 
in default of such appearance, after due return of service, the appellee 
may move the dismissal of the appeal, or have the cause heard and 
determined, as in other cases. 

3. If the proper representatives of the appellant be not known, or 
do not reside within the State, the appellee may, on affidavit, obtain 
an order, that unless they appear and become parties within three 
months from publication, the appeal will be dismissed. The appellee 
must cause the said order to be published three times in a newspaper 
printed at the seat of government of the State, or in the place where 
the Court sits, and upon proof of such publication, and in default of 
appearance, the appellee may have the appeal dismissed, or the cause 
heard and determined, as in other cases. 

4. If the appellee dies, pending the appeal, and the proper repre- 
sentatives be known and reside within the State, and have not made 
themselves parties to the cause, the appellant may, on affidavit, apply 
for an order to summon them to appear within twenty-five days, 
and in default of such appearance, after due return of service, the 
appellant may proceed to have the cause heard and determined, as in 
other cases. 

5. Ifthe appellee’s proper representatives be not known, or do not 
reside in the State, the appellant may, on affidavit, obtain an order, 
that unless they appear and become parties within three months from 
publication, the appellant will proceed to have the cause heard and 
determined, and cause the said order to be published three times in a 
newspaper printed at the seat of government of the State, or in the 
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place where the Court sits, and upon proof of such publication, and in 
default of appearance, the appellant may proceed to have the cause 
heard and determined, as in other cases. 

6. The foregoing provisions will apply to corporations, the charters 
of which may become extinct, pending the appeal, by limitation of 
time, forfeiture or other mode of dissolution. 

7. In country cases the time of personal summonses may be reduced 
on special application, according to circumstances. 

RULE XIV. 
APPLICANTS FOR ADMISSION TO THE BAR. 

1. No person applying for admission as an attorney and counsellor- 
at-law shall be examined as such, until his name as a candidate for 
admission shall have been, by the Clerk, published during three judi- 
cial days at the foot of the trial list posted at the Courtroom door. 

Application to bemade through the Clerk. 

' 2. The Court will hereafter require of candidates for admission to 
the bar: 

First—Evidence of citizenship of the State of Louisiana. 

Second—Evidence of good moral character, by certificates, in con- 
formity to the statutes of March 29, 1823, and March 20, 1842, and of 
two years’ study, according to Act of May 7, 1877. ‘ 

3. The Court will not be satisfied with the qualification of a candi- 
date in poist of legal learning, unless it shall appear by examination 
_ that he is well read in the following course of studies at least : Story on 
Constitution ; Vattel’s Law ef Nations, or Wheaton’s Elements of Inter- 
national Law ; the History of the Civil Law in Louisiana; the Louisi- 
ana Civil Code; the Code of Practice; the Statutes of the State of a 
General Nature; the Institutes of Justinian ; Domat’s Civil Law; Po- 
thier’s Treatise on Obligations; Blackstone’s Commentaries, Fourth 
Book; Kent’s Commentaries; Smith on Mercantile Law; Story or 
Parsons on Notes; Chitty or Bayley on Bills; Greenleaf, Starkie or 
Phillips on Evidence; Russel on Crimes; and the Jurisprudence of 
Louisiana, as settled by the decisions of the Supreme Court. 

4, The examination shall be conducted in the following manner: 
At the beginning of the session in each district, the Court will appoint, 
from among the members of the bar, a committee of seven, three of 
whom shall constitute a quorum, who are earnestly requested to lend 
their aid to the Court. Upon the candidate producing a certificate 
from the committee that he has been examined by them upon the above 
works, and that he is, in their opinion, qualified for admission to the 
bar, the Court will admit him to a public examination and if, after such 
public examination, they concur with the committee in opinion, the 
candidate will be admitted and licensed as an attorney and counsellor- 
at-law, and not otherwise. 
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5. The committee will meet twice in each month during the sessions 
of the Supreme Court, to-wit: on the Friday preceding each court 
week, 

6. The Court will examine on Tuesday of each court week. 

7. Each candidate to be examined separately before the committee 
and the Court. 

8. No oath shall be administered and license issued unless the fee 
of the clerk has been previously paid. 

9. Candidates who have been rejected by the committee will not be 
re-examined until after six months of additional study. The several 
examining committees will furnish the Court with a list of candidates 
examined by them who have not been recommended for admission. 


[Amendment 2d November, 1880.] 
The clerk is directed to open and keep a roll of attorneys, which 
will contain : 
1. The full name of the attorney. 
The place of his nativity. 
The date of his nativity. 
The place of his admission. 
The date of admission. 
The authority of his admission. 
The place of his residence. 
The signature in full of the attorney. 
The date of registry. 

10. Remarks. 

Previous to enrolling any name, the Clerk will require from the 
applicant for enrollment evidence of his admission to the Bar, but in 
case of loss or destruction of the diploma or license showing admission, 
the clerk will make the enrollment upon the affidavit of the applicant, 
noting the circumstance in writing on the roll of attorneys. The names 
and particulars touching deceased attorneys may be entered on the roll 
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of attorneys. 

Members of the Bar practicing before the Supreme Court in New 
Orleans are requested to furnish the clerk immediately with all the 
necessary data provided for by the preceding rule, and sign the roll of 
attorneys. No attorney will be permitted to practice before this Court 
unless after compliance with this rule, which will take effect from and 
after the first day of January, 1881. 

The foregoing rules will be relaxed when necessary for the proper 
dispatch of business, or when their rigid enforcement in the short time 
the Court sits for the trial of country cases, would work injury or a 
protracted delay. 
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No, 8404, 


Tuk State oF LovuisiANa vs. GAETANO AppotTTo, Er AL, 


The case of the accused not having been allotted, as required by Article 130 of the Consti- 
tution, to the Judge of Section A of the Criminal District Court of the Parish of Orleans, 
in whicii he was tried, the judgment is illega! and he is entitled to a new trial. 

The accused was in time to make the objection, before judgment and sentence. 


PPEAL from the Criminal District Court for the Parish of Orleans, 
Roman, J. 


——— 


J. C. Egan, Attorney General, for the State, Appellee. 


Wm. L. Evans and Whitaker d& Adams, for Defendant and Appellant: 


Where the prosecutions instituted in the court have not been equally apportioned to that 
section by lot, the Judge of Section A, thereof, is not vested with jurisdiction over the 
person of defendant, and is without legal authority to preside over the trial. Consti- 
tution, Art. 130. 

If the cause be a criminal cause, the judge has jurisdiction ratione materia, but in order to 
exercise jurisdiction over the person of defendant, the prosecution must be apportioned 
to him by lot. 

1 
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In criminal trials, it will not be presumed that the defendant waived his rights by implication. 
In these cases the doctrine of res adjudicata will not apply if the objection be made before 
final judgment. 


The opinion of the Court was delivered by 

Bermupez, C.J. This defendant was indicted for murder and found 
guilty, without capital punishment. 
From the judgment and sentence condemning him to hard labor for 
the term of his natural life in the State Penitentiary, he has appealed. 

The record contains a number of Bills of Exception, among which, 


one which includes the motion for a new trial, the evidence taken 
under it, and the action of the Judge declining it. 

The defendant complains that the District Judge who tried the case 
and sentenced him, had no jurisdiction; that he erred in excluding 
certain testimony ; that there was a variance between the indictment 
and the proof; that the instructions of the Court to the jury were 
insufficient and contain serious errors of law detrimental to him and 
calculated to affect the verdict to his prejudice ; that the Judge illegally 
refused to charge the jury as requested, on matters material to the 
issued presented under the indictment; that opinions upon, and state- 
ments of, facts were expressed by the Judge during the trial and in 
the presence of the jury. 

The motion for a new trial is based on numerous grounds for relief, 
one of which is to the effect, that from the 16th of June, 1881, up to the 
27th of September following, the equal apportionment, by lot, of all 
the prosecutions before the Criminal District Court for the Parish of 
Orleans, including the present one, has not been made between the 
Judges of said Court, as is required by Article 130 of the Constitution 
of this State, and that, by reason of the want of such apportionment by 
lot, Section A of said Court, in which this case was tried and said 
verdict rendered, is without jurisdiction. 

On the trial of the motion, evidence was adduced, which establishes 
this ground. It consists of two entries on the minutes of each Section, 
made respectively by the Judge of Section A, on June 16th, 1881, and 
by the Judge of Section B, on August 15th, following, in both of which 
reference is made to Section 7 of Act No. 98, of 1880. It is therein 
announced that there will be no session of Section A during the months 
of July and August, and none of Section B during those of September 
and October, and that during said period, the causes transmitted, or 
originating in said Court, Section A, will be allotted to Section B, and 
that similar cases in Section B, will be allotted to Section A. Evidence 
admitted shows that the present prosecution against the defendant, 
Gaetano Addotto, was in that manner apportioned to Section A. The 
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retord proves that that the prosecution was accordingly carried on in 
that Section before the Judge presiding over it, who rendered the 
judgment on the verdict and passed sentence on the prisoner. 

We will first dispose of this radical objection, for it is only in the 
contingency that it lacks foundation, that the other means of defense 
can be investigated. 

The Article of the Constitution referred to (130) provides, in relation 
to the Criminal District Court for the Parish of Orleans, which it 
creates, that : . 

“‘ All prosecutions instituted in said Court, shall be equally appor- 
tioned between said Judges, by lot. Each Judge or his successor shall 
have exclusive control over every cause falling to him from its inception 
to final determination in said Court. In case of vacancy, or recusation, 
‘Auses assigned shall be re-assigned under order of Court. 

Section 7 of Act No. 92, of 1880, p. 126, mentioned in the entries on 
the minutes just above mentioned, reads: 

“Each of the Judges of the Criminal District Court for the Parish of 
Orleans, may have an annual vacation of three months, during the time 
from the first of June to the first of December, they regulating the time 
between themselves ; provided, that the Court shall remain open during 
the entire year, and either one of the two Judges shall hold Court during 
the above mentioned period.” 

In this condition of things several questions present themselves for 
solution. 

First. What does the Constitution mean when it declares that all 
prosecutions instituted in said Court shall be equally apportioned 
between the Judges, by lot, and that each Judge shall have exclusive 
control over every cause falling to him. 

Second. Whether the prosecution of the defendant was apportioned 
by lot to Section A, or the Judge thereof. 

Third. Whether, if it was not thus apportioned, the failure to have 
done so can vitiate the judgment and sentence. 

Fourth. Whether the objection of the defendant comes or not too 
late. 


I, 


The intent, purpose and meaning of the Constitution are manifest. 

In the case of the State ex rel. Buisson vs. Lazarus, Judge of the 
Civil District Court, we were called upon to examine the same Article 
130, which, as to that Court, provides: that all causes filed in said 
Court shall be equally allotted and assigned among the Judges of that 
Court, in accordance with rules of Court to be adopted for that purpose. 
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We there said, that its object was to provide for an equal indiserim- 
inate distribution, by allotment and assignment, of such cases among 
the Judges composing it. 

There exists no material disparity in point of substance; between the 
provisions of the Constitution as to the Civil District Court, and those 
concerning the Criminal District Court for the Parish of Orleans. 

In both instances the Constitution requires an equal apportionment by 
lot. 

That means a device for indiscriminate equal distribution, or reparti- 
tion among the Judges, by a resort to chance, or fortuity, and not 
otherwise. 

This conclusion is the more irresistible, as the Constitution, in as 
many words, directs that each Judge or his suecessor shall have exelu- 
sive control over every case “ falling” to him, and as we knew that it is 
the construction put upon it by the Judges of those two Courts in their 
practice in relation to it. 

How could, indeed, a cause be apportioned by lot and fall to a Judge, 
unless by and after an allotment resulting from hazard? Reference to 
Section 7 of Act 98, of 1880, does not, as contended, relieve the case 
from embarrassment. That Section does not provide that causes or 
prosecutions shall not be apportioned by lot. Indeed, how could it? 

Its solitary purpose was to concede to each of the Judges of that Court 
the privilege of temporarily absenting himself, with executive leave to be 
obtained under another law, a faculty not imposed upon but left optional 
with them, to accept or not at their pleasure and due regard had to the 
condition of their respective dockets, they regulating the time between 
themselves ; with the proviso that the Court would remain open during 
the entire year, and either of them would hold Court during the absence 
of the other. 

This Section cannot be invoked as authority for the trial of prosecu- 
tions not previously apportioned by lot, to the Judge remaining on 
duty. If it were so viciously read, it would simply be unconstitutional, 
as in flagrant violation of well defined prohibitions in the organic law. 

The argument has no weight, that cases which might be allotted to 
the absent Judge would then have to await his return, and that this 
construction would be in contravention of the other great constitutional 
provision, guaranteeing a speedy trial, and of the latter part of the 
same Article 130, which provides, that cases shall be re-assigned in 
certain eventualities or contingencies. 

It is an argument ab inconvenienti. Had there been created only one 
Criminal Court with but one Judge, and had that Judge absented him- 
self and no provision been made for his replacement during his absence, 
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the consequence would have been ex necessitate that, as long as it 
would have lasted, cases would not have been tried in that Court. 
Such a temporary absence, authorized by law and sanctioned by the 
Executive, upon whom rests the responsibility of granting it, could not 
he viewed as a denial of the right to speedy justice. As well could it 
be argued that this Court and the Supreme Court of the United States 
and all other Courts could have no term and should remain open all 
the year round, and that the Judges thereof shall never absent 
themselves. 

The mere statement of the proposition carries its own refutation. 

But whatever force there may be in the objection, it is powerless in 
presence of the omission to apportion by lot. It may well be that, 
had the apportionment by lot been made, the very case before us would 
have fallen to Section A, or the Judge thereof, and would have been 
tried as it was. 

Neither does this interpretation of the first portion of Article 130 
clash with the last part of it. On the contrary, taken together asa 
whole, which they are, both portions harmoniously conduce to the 
same conclusion, which also proves destructive of another objection, 
namely : that one Judge only cannot apportion by lot. 

The last sentence of the Article provides, that in case of vacancy or 
recusation, causes assigned shall be re-assigned, under order of Court. 
This language conveys clearly the idea, that under the direction of the 
remaining Judge, causes already assigned shall be assigned anew, in 
the same manner, that is, apportioned by lot. Hence, a Judge can 
apportion by lot. 


Il. 


The evidence under the motion for a new trial establishes that the 


prosecution was not apportioned by lot to Section A. The very entry 


on the minutes of August 15th, does not even purport to dispose of it. 
The entry has not the appearance of an order, but has that of a notice 
or announcement, that the Court in Section B will not sit during the 
months stated, and that the causes alluded to will be allotted to 
Section A, during said period. It does not say when or by whom the 
allotment will be made. The time of allotment is indefinite and the 
officer to make it is not designated. Was it the Judge presiding over 
Section B who was to make it, or the clerk, or the sheriff, or the Judge 
of Section A? It could have been apportioned by lot by either Judge, 
but surely not by either of the two other officers. It is not shown that 
it was allotted otherwise than by the course of things, under the entry 
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in the minutes of August 15th. The conclusion is, therefore, that the 
case, or prosecution was not apportioned by lot, as the Constitution 


demanded. 
IIT. 


The omission to have apportioned this cause or prosecution in the 
manner pointed out in Article 130, was a failure to observe an impera- 
tive provision of the Constitution, mandatory on the Judges of the 
Court, and which has been provided for the promotion of public good 
and of public order, and also for the benefit and in the interest of pris- 
oners at the bar of the Court. 

It is unnecessary now to determine formally, whether the accused 
could or not have waived the advantage of that constitutional mandate 
in a criminal prosecution. It is certain that he has not dqne so before 
the object of the prosecution, the trial, had been consummated by 
judgment and his sentence to hard labor for life. 

The absence of the apportionment by lot is such a grave irregularity 
as can vitiate the judgment and sentence, and can be taken advantage 
of by the defendant. 

IV. 

The accused was in time to object before judgment and sentence. 
His motion for a new trial was a proper proceeding. The objection 
might have come too late, after judgment and sentence, so as not to be 
reviewable on appeal, or even habeas corpus. 17 Wis. 521; 3 Head. 690; 
122 Mass. 445; 123 Mass. 253; 28 A. 83. 

In Virginia, it was held that, although the Court had jurisdiction, 
still an indictment found is void, if less than four justices were present. 
It was there said: 

“From its nature, therefore, it is an objection, which is not waived by 
any pleading, and which is not cured by anything that afterward 
transpired.” 

Consequently, the defendant was permitted to take the objection, 
after trial, before a Court legally constituted. Bishop Crim. Proe. §316. 

The significant circumstances of objection urged before or after 
judgment, differentiate this case from that in State ex rel. Buisson vs. 
Lazarus, Judge, to which we have already referred. 

While it is true that the prosecution was pending before the Court, 
it is no less so, that it had not been apportioned by lot to, and was not 
before, the Judge presiding over Section A of said Court, who, there- 
fore, was incompetent to act in the same, by rendering judgment and 
passing sentence. 
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From this standpoint we are relieved from the necessity of testing 
the other means of defense set wp by the prisoner. 

It is therefore ordered, adjudged and decreed, that the verdict in the 
case be set aside, that the judgment thereon and appealed from be 
annulled, avoided and reversed; and it is further ordered, adjudged 
and decreed, that this ease be remanded te the Criminal District Court 
for the Parish of Orleans, to be therein apportioned between the Judges 
of said Court, by lot, as the Constitution, Article 130, provides, and to 
be thereafter further proceeded with in the manner and form pointed 


out by law. 








No. 8133. 
WILLIAM J. BEIRNE vs. JAMES GILL. 


In an ‘action for the ejectment of a tenant, the amount of the unpaid rent, as stipulated in the 
lease, exceeding the sum of #1000, this Court has ju isdiction. 

The plaintiff cannot recover when the evidence does not preponderate in h’s favor: he must 
establish his demand with legal certainty. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


S. 8S. Carlisle for Defendant and Appellee : 
In an action of ejectment, where no money is claimed, it is the amount of the lease which 


gives the Court jurisdiction. 26 An. 47. 


Robt. Dalton and R. Shackelford for Plaintiff and Appellant. 


Motion TO Dismiss. 

The opinion of the Court was delivered by 

Pocus’, J. Appellee moves to dismiss this appeal on the ground that 
the amount in dispute does not exceed one thousand dollars. The object 
of the suit is to eject defendant from the possession of a saw mill and 
appurtenances which he had leased from plaintiff for a term of three 
years from the first of January, 1830, and for the use of which he had 
agreed, in a written lease, to pay to the lessor the annual rental 
consisting of a sum equal to one-half of the net profits made by him in 
running said mill, “payments to be made as often as practicable during 
each year.” 

As the suit involves no money demand, the pecuniary amount in 
dispute is the value of the unexpired term of the lease, that for the 
time to run from the 18th of September, 1880, on which the demand of 
possession was first made, to the 31st of December, 1832. 
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Plaintiff swears that the rent of his mill is worth $200 a month, and 
his testimony on that point is not contradicted. A statement of accounts 
made out by defendant himself, shows that the portion of profits accrued 
for the account of, and paid by him to defendant, from January Ist, 
1830, to the 7th of August following, amounted to $921.59, or some $115 
a month, and that monthly rental for the unexpired term of the lease, 
would foot up a sum far in excess of one thousand dollars. Hence it is 
clear that we have jurisdiction in the premises, and the motion to 
dismiss is, therefore, overruled. Ellis, et al. vs. Silverstein, 26 A. 47. 

ON THE MERITs. 

It appears that the ground on which plaintiff rests his right to eject 
the defendant, is the latter’s refusal to pay him the sum of $53.86, as 
the balance due him on his proportion of the profits realized up to the 
7th of August, 1830. Defendant admits that he owes the sum of $53.86, 
as-alleged by plaintiff, but denies that any demand was ever made on 
him for the same, aud that he has ever refused payment thereof, which 
payment he avers to have tendered to plaintiff, who refused it. 

The District Judge rendered judgment of non-suit against plaintiff, 
who appeals. ‘ 

The testimony is decidedly conflicting, but the weight of evidence 
preponderates against plaintiff, who has failed to prove, to our satis- 
faction, that after due demand, defendant failed or refused to pay the 
balance claimed of him, and thus violated the terms of his contract. 

Plaintiff swears positively that such a demand was made by him on 
September 7th, 1880, and that payment was refused by defendant, and 
his testimony is corroborated by another witness. 

But his statements are as solemnly denied by defendant, who swears 
that no such demaad was made on him on that day, and denies that 
he refused such payment on that or any other occasion, and states that 
he frequently tendered that amount to plaintiff, who refused the same, 
and stated that what he wanted was his mill, and his testimony is 
correborated by three other witnesses. 

Recognizing our embarrassment in concluding which set of conflicting 
witnesses should be believed, we adopt the conclusions of the District 
Judge, who heard and saw the witnesses testify, and had better oppor- 
tunities of testing the truth of their respective statements. Any doubt 
existing in the judicial mind, under the present ¢ireumstances, must be 
construed against plaintiff, who must not only make out a probable 
case, but must establish his demand with legal certainty. 

But, admitting that the evidence had proven a failure or refusal on 
the part of the defendant to pay the balanee due to plaintiff, at the time 
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of his statement showing such balance to be due to plaintiff, we cannot 
construe such refusal or failure of payment, as a passive violation of his 
lease, which provides that such payments were to be made as often as 
practicable, during the year, under which indefinite and uncertain 
provision, it was incumbent on plaintiff to prove the happening of the 
practicable emergency rendering the payment absolutely due and 
exigible, and this he has utterly failed to do. 6 A. 279; 30 A. 255. 

Our conclusion is clear that he has failed to make out his case. 

The judgment appealed from is, therefore, affirmed, at appellant’s 
costs. 











No. 8250. 
THE STATE OF LOUISIANA Vs. MAIMEE ALPHONSE Et. ALs. 


Act No. 98, of the Legislature of 1890, did not repeal Act No 138 of 1877, which provides for 
the drawing of tales jurors in criminal cases in the Parish of Orleans, under certain 
circumstances. The order made by the judge a quo for an additional drawing, was not, 
therefore, illega). 

It is the duty of the District Judge to carefully abstain from any expression of opinion or 
comment upon the facts of the case, in a criminal prosecution, not only in his final charge 
to the jury, but alsv in his rulings upon the admissibility of evidence, in the presence of 
the jury. But the complaint of the accused on this point is unfounded in the premises. 

A juror, who is by conscience opposed to capital punishment, is incompetent. But, in this 
case, the juror having already answered that he had no such scruples, the judge a quo 
was right in not allowing defendant's counsel to repeat the question. 

The confession made by the accused whilst incarcerated, to a police officer, is admissible in 
evidence, when neither threats nor promises were offered by the latter to obtain the said 
confession. 

It is now well settled, that the deposition taken before a magistrate, at a preliminary exam- 
ination, and contradictorily with the accused, of a witness wlio died afterwards, is 
admissible in evidence on the trial of the prosecution. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
Roman, J. 


I. Marrero and Sambola & Ducros, for Defendants and Appellants: 


I. 

The regular panel of jury of the Criminal District Court for the Parish of Orleans, shall only 
be drawn in the mode and manner prescribed by Act No. 98 of 1880, at least fifteen days 
before the expiration of every month in which the Court shall hold its sessions, and the 
persons whose names shall be so drawn and remaining after the selection of the Grand 
Jury therefrom, shall constitute the Petit Jury for the month or session succeeding the 
drawing, and no other drawing can be legally ordered to take place during the month, 
except when the regular panel be exhausted on the trial of a criminal case, where the 
accused is charged with a felony, and the jury be not complete, or when in the case fixed 
for trial, talesmen are or will be required. Act98 of 1880, Secs. 24 and 5th; Act138, Ex. 
Ses. 1877. 

2 
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When the petit jury have not been drawn strictly in the mode prescribed by law, the trial, 
conviction and sentence are null. 20 A. 356; 20 A. 442; 29 A. 543; 24 A. 259; 19 A. 105; 
30 A. 603, 

A judge cannot apply fora purpose the provisions of a law enacted for a special and different 
purpose, nor can he amend said law to meet an emergency not provided for. 

Under Act 138 of 187%, the Conrt may direct either the Sheriff or one of his deputies to draw 
the tales jurors in certain cases, but under Act No, 98, 1880, which was subsequently 
enacted, the Commissioners, together with the Criminal Sheriff in propria persona shali - 
draw the jury for the regular panel. , : 

All proceedings pertaining to or affecting a criminal trial should be strictly kept by the 
minute clerk appointed for that purpose, and omissions or irregularities occurring 
through neglect or otherwise, cannot ex parte be corrected, amended and made valid, after 
a number of days, by a nune pro tunc entry taken and recorded in the minutes, now for 
then, and courts will not sanction such action. 





IL 

Any allusions, hints or remote allusions from the judge, by inadvertence or otherwise, upon 
the facts in a trial, is an infringement on the province of the jury, and when there are 
doubts as to the language actually used by the judge, where it is ambiguous, or when the 
bill of exception is so expressed as to show discrepancies between the statement in the 
body of the bill and those appended by the Court, the accused will have the benefit of the 
doubt, and it is safer to grant a new trial. 30 A. 600; 7 Nev. 377; Ib. 149; 127 Cal. 310; 2 
Winston, 47; N.C., 3 Jones Law, p.6; 17 Mo. 142; 11 A. 537; 17 Mo. 329; 38 Mo. 213; 
16 Cal. 137; 19 Peck, 311; 12 Peck, 521; 27 Tex. 759; 12 Cal. 34; 16 Cal. 137; 5 Ohio, 309; 
2 Bibb. 89; 3 Gr. & Wat. on N.T., p. 872; Ib. 706. 


It 


A person for trial for a capital offense has full scope to interrogate a juror, and inquire into the 
state of his mind as to conscientious scruples, his opinion or policy, to enable him to 
exercise his constitutional rights to peremptory challenges and challenges for cause. 3 
Parker C. R. 199; 17 New Hamp. 171; 13 N. H. 556; 48 Barb. 274; 36 N. Y. 276; 14 Ml. 
433 ; 16 Ark. 58; Whart. Cr. L. 857; 7 Cal. 140. 


IV. 

An examination before a committing magistrate is not a trial or criminal prosecution in the 
sense of Article 6th of the Constitution, which contemplates that both the accused and 
the jury should see and hear the witnesses, and never intended to make it a rule of 
evidence that the testimony of a deceased witness, taken before a Recorder, could be read 
or used against a prisoner on trial before a jury. Art. 6, Const. 1879; 20 Mo. (3 Jones) 
436; Tb. 446. 

When prisoners on trial have not had full advantage to cross-examine a witness, either on 
account of intimidation, excitement or ignorance, or on account of being too deaf to know 
the nature of the testimony of the witness, his deposition, if he be dead,.is not admissible 
in evidence against the accused. 


Vv. 

Any inducement, however slight it may be, made by one in authority will vitiate a confession 
induced by it, Wharton Cr. Evid. (8th Ed.) §651; Greenleaf on Evid. 264, (notes.) 

‘So, also, if there be collateral inducement. State vs. Graut, 22 Maine R..171. 

Words of advice and adjuration coming from one in authority, couched in such terms as might 
have led the prisoner to believe that his position may be bettered by a confession, will 
render the coafession obtained thereby inadmissible in evidence. Meynell’s case, 2 
Lewin, C. C. 122; Greenleaf on Evid. pp. 392 and 393, (notes); Whart. Cr. Evid., § 673; 
Arch. Cr. Pl. & Pr., vol. I., (13th Ed.) 388, 305, 306. See also R. vs. Thomas, 6 Car. & P. 
353. 
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J. C. Egan, Attorney General, for the State, Appellant : 


. Sections 2 and 3, of Act No. 98 of 1880, provide for the manner of selecting the jury to be 
presented to the prisoner, and Section 5 as directing how the jurors shall be presented to 
the prisoner from the venire. 


. The challenge to the tales jurors is without merit; it can never be known in advance 
that tales jurors will be required, and the law does not say they shall be drawn fifteen 
days in advance of the trial of the case. 


. The Court may, of its own action, set aside a juror in a capital case when said juror has 
conscientious scruples on the subject of capital punishment. Wharton's Am. Crim. Law, 
4th Ed., Sec. 3035. 


. In an examination of a juror as to his competency, all questions are properly excluded 
which do not affect the competency ot the juror in any way. 


. The testimony of a deceased witness, which was taken before a recorder contradictorily 
with the accused at his preliminary trial, is good evidence and was properly received. 
Bishop on Cr. Pr., vol I., Secs. 1195, 1197 and 1201; Wharton's Cr. Ev., 8th Ed., Sec. 227; 
Wharton's Am. Crim. Law, 5th Ed., vol IV., Sec. 667; Archbold’s Crim. Pr. and P1., vol. 
I., p. 478, and foot note to Sec. 1010. 


. A bill of exceptions cannot be considered by this Court when the judge a qua denies the 
statement therein contained, when said statement is the express ground of objection urged 
by the accused. 


The opinion of the Court was delivered by 


Topp, J. The defendants were indicted an’ tried for the murder 
of one Robert Burton, the first named, Alphonse, was convicted of 
manslaughter and sentenced to five years imprisonment, and the other 
to a life imprisonment at hard labor, in the penitentiary. From these 
sentences they have appealed. 


Bills of Exceptions in the record suggest errors in the rulings of the 
Judge presiding at the trial, complained of as follows : 
1. The overruling the challenge to the array. 


2. The alleged comment or remark of the Judge, during the course 
of the trial and in the presence of the jury, touching a question of fact. 

3. The exclusion of a juror as incompetent on account of his declared 
scruples regarding the infliction of capital punishment. 

4. The refusal of the Judge to permit a question to be answered by 
@ juror sworn on his voir dire, touching his scruples as to the infliction 
of the death penalty. 

5. To the admission in evidence of the confession of one of the 
accused ; and 

6. To the admission of the deposition of a deceased witness taken in 
the preliminary examination before the Recorder. 


These we will proceed to discuss seriatim. 
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I. 
CHALLENGE TO THE ARRAY. 


The facts on this point, as we gather from the record, are, substan- 
tially, as follows : 


The case was tried in January, 1831. 


On the 14th December, preceding, the Judge of the Criminal Court 
of Section B, parish of Orleans, under Act 93 of 1830, issued an order 
to the sheriff and jury commissioners to draw from the jury wheel three 
hundred names of persons, to constitute the grand and petit juries of 
the Court for the ensuing term thereof, in January. 

The drawing took place on the 16th of December, under the order, 
and the names of the three hundred jurors were returned into Court as 
prescribed by the Statute. 

From these three hundred, the grand jury was first drawn and empan- 
elled, leaving two hundred and eighty-four remaining. Of this 
remainder, one hundred and thirty-four were attached to Section “A” 
of the Court to serve as petit jurors. From this last number the Judge 
of Section “A” proceeded to select the jurors in conformity to Section 
6 of the Statute, and excused for cause, all on the list but thirty-five 
names. 

After thus proceeding, the Judge of Section “A” on the 3d of January, 
1881, issued an order to the jury commissioners and the sheriff, to draw 
forthwith from the jury wheel, fifty additional names, setting forth as a 
reason for the order, that this number “ was required to complete the 
jury panel for the January term.” 

This additional drawing was effected, and the panel made up from 
these twodrawings; and from this panel, and from talesmen subsequently 
called after the trial began, the jury was constituted that tried the case. 

The alleged irregularities in these proceedings complained of, are 
two: First, that all the names composing the venire were not drawn 
fifteen days before the beginning of the term of Court, as required by 
law, and, if any single name appears on the panel, not so drawn, it 
justified a challenge to the entire array ; and, secondly, that the jurors, 
from the first drawing, were not selected by the Judge of the Section in ~ 
which they were to serve. This, we take to be the second ground of © 
objection, though the language both of the bill and of the brief is not - 
entirely clear on the point. 

In regard to the first objection, the Statute referred to, Act 98 of 
1880, does require that the number of jurors ordered to be drawn by the 
Court, shall be drawn fifteen days next preceding the beginning of the 
month in which the term of Court: is to be held. This was done as 
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stated above, but did not furnish—after selections had been made there- 
from, and the list reduced in the manner shown—in the opinion of the 
Judge, a sufficient number to answer the requirements of the Court, and 
hence the fifty more ordered to meet the exigency. It is this order that 
is attacked as unwarranted, and the jurors drawn under it alleged to be 
illegally drawn and incompetent to serve. 


The statute in question makes no provision for meeting the exigency 
that arose in this case on the partial exhaustion of the panel, and 
evidently contemplated that sufficient jurors would be provided from 
the drawing prescribed at the time specified. It did not, however, 
repeal all laws on the same subject matter, but only such laws and parts 
thereof, as were inconsistent with its provisions. 


Act No. 138, extra session of 1877, provides: ‘That whenever, on 
the trial of any criminal case in the Parish of Orleans, where the 
accused is charged with a felonious crime, * * * in the opinion of 
the Judge in the case fixed for trial, talesmen are, or will be required to 
complete the jury, the Judge shall enter an order directing the criminal 
sheriff to draw such number of tales jurors asin the opinion of the Court 
may be necessary to complete the jury, from the jury wheel containing 
the jurymen, by the jury commissioners, etc.” 


This Act evidently conferred authority on the Judge to render the 
order in question, and it was not repealed or impaired by the later Statute 
98 of 1880, since the latter contains no provision in conflict with it, and 
the provisions of both Statutes can well stand together. And the case 
having been fixed for trial when the order was made, it being certain or 
highly probable that the jurors first drawn would not be sufficient for 
the appointed trial—as proved to be the case—the condition of things 
existed that justified the Judge, and even made it his duty, to enforce the 

*clause of the previous act referred to, to meet the emergency for which 
no adequate provision was made in Act 98 of 1880. 


The second objection does not seem to be insisted on in argument, 
but if urged, it is enough to say, that the record, which we have referred 
to above, plainly shows that the jurors, after their allotment to Section 
A of the Court, were “selected” by the Judge of that Section; the 
selection consisting in revising the list, examining into the legal qualifi- 
cations of those composing it, and rejecting therefrom all such as were 
disqualified. 


We find, therefore, that the objections urged to the drawing, selection 
and empanelling of the jury, were not well taken, and the challenge to 
the array properly overruled. 
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II. 


The facts relating to the alleged remark of the Judge, complained of 
are as follows: 

One W. B. Stansbury was on the stand, under examination as a 
witness, and the matter of inquiry at the time seems to have been 
touching the identity of the prisoners; some question relating to this 
subject had been asked by the counsel for the State and objected to by 
the defendant’s counsel, when the objection was made, the Judge 
remarked as follows: “ As the identity has already been established in 
the” —— 

At this point the counsel for the defense interrupted and interposed 
the objection, that the Court had no right to pass on a question of 
fact, whereupon the Judge made the following statement, which we 
copy from the bill: ‘“‘ The testimony of Rachel Burns, on the question 
of the identity of the prisoners, as contained in her deposition before 
the Recorder, was already given to the jury this morning. The Court 
expressly disclaims pronouncing any opinion as to the effect to be given 
to that testimony or even as to what that evidence was. The Court, in 
making these remarks, meant them as an intimation that the question 
now propounded to the witness on the stand, as to the identity of the 
accused, by the same Rachel Burns, was of doubtful propriety, and 
should not be put. These remarks were made on an objection raised 
by the defense to the question put to the witness. Counsel for the 
defense not permitting the Court to conclude its remarks, asserted that 
the Court had passed on the facts in the case, and insisted on immedi- 
ately writing a bill of exception. Upon the above facts and remarks 
of the Court, defendants, through their counsel, objected, and reserved 
this their bill of exceptions, and tendered it to the Judge for signature.” 


By THE CouRT. 


‘“¢ At the time of its interruption by counsel for the defense, the Court 
denied, and does now, that it expressed any opinion on any part of the 
evidence in this case ; and afterwards told the jury emphatically, that 
the Court has no opinion to express on the evidence; that it was the 
province of the jury and not of the Court to determine what the evidence 
in the case was, and what effect should be given to it.” 


Section 991, of the Revised Statutes of 1870, provides that “in charging 
the jury in criminal cases, the judge must limit himself to giving them 
a knowledge of the law applicable to the case. In doing so, he shall 
abstain from stating or recapitulating the evidence so as to influence 
their decisions on the facts. He shall not state or repeat to the jury 
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the testimony of any witness, nor shall he give any opinion as what 
facts have been proved or disproved.” 

The language of the statute, construed according to its letter, would 
seem to limit the prohibition against the Judge making any remark or 
comment-touching the facts of a case, or evidence relating thereto, to 
his final charge to jury; but this is not the spirit of law, and such com- 
ment, reference or allusion, at any stage of the trial, is opposed to our 
system of criminal jurisprudence, as established not only in practice, 
but by constitutional provision, and we do not hesitate to declare that 
any expression of opinion by the Judge during the progress of the trial 
made in the presence of the jury, or out of their presence, is to be 
condemned; that it is the duty of the Judge to carefully abstain from 
such expression, both in ruling upon the admissibility of evidence and 
in his charge to the jury, and any clear, though hasty and inadvertent 
expression of opinion, touching any material fact developed by the 
evidence, might well be regarded as fatal to the proceedings. 

Upon the point now under consideration, we must, however, judge 
of the matter, and form our conclusions from the entire record relating 
to the subject, and what do we find? In the first place, the remark 
complained of, is contained in a sentence uncompleted, broken off by 
the objection suddenly interposed. Non constat that, had the Judge 
finished the sentence, it would have justified the inference that any 
distinct reference was made, or opinion avowed, as to the existence or 
non-existence of any fact developed by the evidence. Besides, as part 
of the bill, we find the judge’s explanation, and his positive denial that 
any allusion was intended or any opinion expressed, relating to 
the question of fact or inquiry then before the Court. And, moreover, 
we have the Judge’s express disclaimer to the jury, made at the instant, 
that any such opinion was expressed, and his emphatic declaration to 
them that it was their province, and not the Court’s, to determine 
what the evidence was and what effect should be given to it! All this 
it is our duty to weigh, and giving it the weight that we deem it prop- 
erly entitled to, we cannot construe the language complained of as 
possessing the significance and importance ascribed to it by the defend- 
ants’ counsel, and as operating, after the explanations and disclaimers 
made, to the prejudice of the accused. We find no case in which such 
chance, careless and incomplete expressions, even without the denial 
and explanations attending it, has been deemed sufficient to set aside a 
verdict. 

III. 


The next question presented is, whether a person otherwise qualified, 
who has conscientious scruples against the infliction of capital punish- 
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ment, and avows such scruples when examined in his roir dire, is a 
competent juror in a trial for murder or other capital offense ? 

The original punishment prescribed by our laws for murder was 
death. When, by subsequent statute, a jury was permitted to qualify 
their verdict by imposing imprisonment at hard labor for life, instead of 
the death penalty, it was intended by the law-maker to invest them 
with a certain discretion, to be exercised by them according to facts 
and circumstances of the case, as they might bear on the enormity, 
depravity or cruelty that marked the commission of the crime. If such 
was the reason of the law, it is plain to see that no juror would be com- 
petent in such case, unless he could exercise the discretion in the 
making up and rendition of his verdict, that the law designed to invest 
him with. Without such discretion, and possessing such scruples about 
the mode of punishment, he would fail to possess the essential qualifi- 
cations required of a juror. 

The question of competency in such case, is not, therefore, affected 
by the change in the law authorizing a qualified verdict, and this has 
been repeatedly ruled since the change was made. 11 A. 81, 288, 535; 
13 A. 276; 14 A. 570. 

IV. 

On the trial of the case, a person called as a juror was asked the 
following questions : 

“If you were to be sworn as a juror in this case, and the evidence in 
your opinion justified a verdict of guilty, would you or not hesitate 
in rendering such verdict because you knew that the prisoners would 
in consequence thereof be hanged ?” 

The question was objected to, and the objection was sustained. The 
juror, it appears, had already stated that he was not opposed to capital 
punishment before the above question was asked him by the defend- 
ants’ counsel. We see no necessity or purpose in repeating the question 
or the answer to it, and there was no error in the refusal of the Judge 
to have it answered. 


V. 


The next question is that presented by the following bill of excep- 
tions, which we copy : 

‘Be it known that on the trial of this cause, on the 28th day of 
January, 1881, one Joseph Lang, a witness, called and sworn for the 
State, was about to give the declaration made to him by Maimée 
Alphonse, one of the defendants, whilst under arrest, which declaration 
was made under the following circumstances and after the witness, who 
is a police officer, had told him: ‘ Maimée don’t ery; I would not ery if 
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I was not guilty ; you would do better if you told me who the parties are.’ 
That, subsequently, when the said witness had placed him in a cell in 
the police station, he, the said witness, was called back by Alphonse, 
and at that time the said officer told him: ‘ Now, remember, if you 
know the parties you had better tell me; I would not suffer for any one else.’ 
Witness being about to repeat the declaration, counsel for the defendant 
objected, on the ground that if said declaration amounted to a confes- 
sion, it was inadmissible in evidence, the same having been obtained 
by inducements from the witness who was an officer, and whilst accused 
(Alphonse) was under arrest and incarcerated, which objection of 
defendants the Court overruled, on the ground that the words used by 
the witness did not amount to an inducement, to which ruling of the 
Court defendants excepted and reserved this their bill of exceptions 
and tendered it for signature.” 

This brings up one of the most important questions that the record 
presents. The subject of the admissibility of confessions has been a 
matter of frequent adjudications, and from the nature of the question, has 
been the subject of conflicting decisions. 

As a general rule, both in civil and criminal cases, the confession of a 
party, when conclusively established, is regarded as the highest species 
of evidence. Indeed, when we reflect on the powerful motives that 
would induce a guilty party to deny his guilt and seek to hide his crime, 
we can scarcely conceive of the possibility of an innocent person of 
sound mind, falsely confessing his guilt of an offense with which he is 
charged. Such confession, when made, might, therefore, be reasonably 
viewed as the very strongest, if not conclusive evidence. Such confes- 
sions are, however, under certain circumstances, excluded. Such 
exclusion is based on the hypothesis that under some conditions, con- 
fessions may be made under fear so abject, or hopes so powerful, the 
one caused by threats or terrorism, and the other prompted by promises 
of reward or benefits, as to induce even an innocent person to make a 
false acknowledgment of guilt. Reason would teach us, that under the 
laws governing the conduct of men, the influence, whether of fear or 
hope, thus brought to bear upon a reasonable mind, must be strong and 
powerful indeed in their nature, to produce a result so at variance with 
human nature itself, because it must be presumed, that no man would 
make a confession against himself, if the facts confessed were not true. 
It is difficult to deduce any positive rule on this subject from the decis- 
ions, which, as stated, are not uniform, for the reason, that in each 
case, the question is, whether the influences applied in that case were 
likely to produce untruth—a question which rests, to a considerable 
extent, on the discretion of the Judge who is called on to decide it. 


Wharton lays down the following general principles on the subject : 
3 
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‘¢ A free and voluntary confession by a person accused of an offense, 
whether made before his apprehension or after ; whether on a judicial 
examination or after commitment; whether reduced to writing or oral ; 
in short, any voluntary confession, made by a defendant to any person 
at any time or place, is strong evidence against him, and, if satisfac- 
torily proved, when there is proof of the corpus delicti, sufficient to 
convict, according to the common law, without any corroborating 
circumstances.” Wharton on Criminal Law, vol. I., Sec. 683. 

Russell on Crimes, vol. II., 824. 

Archibald Criminal Practice, vol. I., 405. 

Hawkins, P. C., ¢. 46. 

State vs. Hauck, 28 Mo. 218; 36 Ala. 211. 

Again: “ A confession can never be received in evidence where the 
defendant has been influenced by any threat of haim, or where it has 
been extorted by pain, or made under the influence of fear.” Wharton 
vol. I., Sec. 685; 2 Russ. 826. 

“ A confession will not be excluded where there is a mere adjuration 
to tell the truth, unaccompanied with a threat.” Ib. 636. 

“Confessions made even to constables or police officers cannot be 
exciuded, unless it appears that there was a threat of harm or promise 
of worldly advantage.” Ib. 12; Eng. Law and Eq. 591; 5 Cox, C. C. 
523; 37 Ala. 106; 14 Minn. 105. 

Under these general principles, it has been ruled as follows: 

“Where the sheriff said to his prisoner, that it would be better in the 
long run for her to tell the truth about the matter and not any lies,” 
the confession, made a few minutes thereafter, was held admissible. 
Hawkins vs. State, 7 Mo. 190. 

‘Saying to a prisoner, that it would be better for him to confess, or 
words to that effect. or that if he was guilty, it could not put him in a 
worse condition, and that he had better tell the truth, will not exclude 
his confession.” Fouts vs. State, 8 Ohio, N. 8. 98. 

Aaron vs. State, 37 Ala. 106. 

Young vs. Conn., 8 Bach. 365. 

We recognize the weight of these authorities, and believe they are 
sound law. 

In the light of these principles and the rulings above cited, let us 
consider the question touching the admissibility of the confession 
before us. 

Maimée, the accused, whose confession is in question, had been 
arrested, and it was to the officer making the arrest, that the confes- 
sion was made. 

In the first place, we gather from the language used by the officer to 
the accused, upon which his counsel relies as holding out the induce- 
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ment, something that takes it out of the strict line of the authorities on 
the subject. It is this: these authorities, and the decisions we have 
examined, relate to cases where the question asked, or the remark made 
by the witness to the prisoner preceding the confession, showed an 
assumption on the part of the witness that the prisoner was guilty of 
the offense charged against him. 

This is a matter of no slight moment, for we can well conceive that 
a remark from an officer or other person having the prisoner in custody, 
conveying his, the officer’s belief, that the prisoner was guilty, and 
expressly or impliedly charging him with guilt, is caleulated to impress 
the mind of a prisoner and destroy or impair its equipoise, much more 
than a question or a remark conveying no such charge. The prisoner 
might naturally conclude that the officer believed he was guilty, and 
perhaps every one else shared that belief, and the idea of a false confes- 
sion be thus suggested to his mind, with a view to some advantage in 
the mitigation of his punishment or otherwise. But in this case, so far 
from the language used by the witness showing an assumption of the 
prisoner’s guilt, or a charge of guilt against him, it shows just the 
contrary, and was evidently prompted by a belief on the part of the 
witness, that the prisoner was not guilty, and could convey no other 
impression or meaning to the prisoner himself. What other construc- 
tion can be placed on this language: “‘ Maimée, don’t ery; I would not ery 
if I was not guilty; you would do better if you told me who the parties are.” 
And “ Now, remember, if you know the parties, youhad better tell me; I 
would not suffer for any one else.” 

This language cannot reasonably be construed as containing a threat, 
or calculated to inspire terror or fear in the mind of a prisoner, how- 
ever great his timidity. And it seems to us to be equally free from 
any promise, express or implied, calculated to inspire hope of an 
advantage, or benefit, to be derived from the confession. It cannot be 
construed to be more than advice or adjuration, which, as we have 
seen from the authorities cited, affords no sufficient cause for the exclu- 
sion of the confession. It was, therefore, properly admitted. 15 A. 
568; 16 A. 377. As to the effect of that confession, whether it should 
be confined exclusively to the party making it, and not be used against 
his co-defendants, we are not called on to decide, and on this point, in 
fact, the record is silent. 


VI. 


The deposition of Rachel Burns, a deceased witness, whose deposi- 
tion had been taken contradictorily with the accused, or in their 
presence at the preliminary examination before the Recorder, was 
objected to on the following grounds: 
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1. That the prisoners had the constitutional right to be confronted 
with the witnesses. 

2. The deposition was not signed. 

3. That it was not shown that the deposition had been read to the 
witness. 

4. That one of the accused had no opportunity to cross-examine the 
witness. 

It is now well settled that, where the depositions are taken before a 
magistrate, at a preliminary examination, contradictorily with the 
accused, and in their presence, and a opportunity for cross-examina- 
tion is given, and the witness dies before the trial, the deposition is 
admissible. 

The constitutional privilege of being confronted with the witnesses, 
it is now held, has, in fact, been afforded at such preliminary trial, and 
that is sufficient to meet the requirement. And the deposition was 
admissible against all, although one of them may not have been repre- 
sented by counsel, he being present and having an opportunity to 
cross-examine, had he chosen to avail himself of it. Bishop Crim. Pro. 
Secs. 1096, 1097. 

Archibald Crim. Pr. and Pl., vol. I., p. 472, and notes; State vs. 
Harvey, 28 A. 106; State vs. Hooker, 17 Vt. 658; Brown vs. Cane, 73 
Penn. St. 321; Barnett vs. People, 54 Ill; Davis vs. State, 17 Ala. 354. 

The deposition was shown to have been regularly taken, certified to, 
and signed by the magistrate. This was all the statute required. It 
need not be signed by the witness, nor shown affirmatively by the 
State as a prerequisite to its admission, that it was read to the witness. 
R. 8. See. 1010. Bishop Crim. Pro. § 1095. 

It was properly admitted. 

It was urged, as one of the grounds for anew trial, which was over- 
ruled, that the Judge declined to permit a juror to ask a question of 
the counsel during the course of his argument. It might suffice to 
say on this point, that the action of the Judge was not complained of 
at the time, and no bill of exception taken in relation thereto. Though 
not coming properly before us for this reason, we have no hesitation in 
saying, that the matter complained of was entirely within the discre- 
tion of the Judge, and we are of opinion that it would evince a sound 
exercise of such discretion to refuse such privilege to the jurors, and 
prevent such interruption of counsel, except under extraordinary 
circumstances not likely to occur. Finding, after this review of all 
the questions and issues presented by the record, that there are no 
reasons for disturbing the judgment appealed from, it is therefore 
affirmed with costs. 

Rehearing refused. 
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No. 8253. 


Succession OF Rospert Y. CHARMBURY. 


From a judgment recognizing the heirs and ordering them to be put in possession, the testa- 
mentary executor has an appealable interest. 

The objection that the appeal bond filed is not such as required by law, must be made in this 
Court within the three days after the Transcript is filed. 

The ovjection that the surety on the appeal bond is himself one of the appellants, must be 
first raised in, and passed upon, by the lower court. 

It is no reason for the executors to refuse to put the heirs in possession, that the latter have 
not tendered the amount of the debts, fees and charges due by the estate. The objection 
is frivolous. Ifthe creditors make no opposition and require no security, the executors 
have no right todemandany. For the fees and charges, they must provide for them in 
their account. 

The consent of the legatees that the heirs be put in possession, is a waiver of the tender of the 
legacies. 

It is enough for the court to order the heirs to be put in possession that the constituted 
legatees consent to it. Whether such constituted legatees have the power or not to se 
consent, is not to be considered in the premises. The putting of the heirs in possession 
decides no issue as to the legality or validity of the legacies. All the claims and rights 
that can be exercised under such legacies against the executors, can be equally exercised 
against the heirs, after they have been put in possession. 


PPEAL from the Civil District for the Parish of Orleans. Rightor, 
J. 


J. H. Grover and Ellis & Ellis, for the Heirs, Plaintiffs and Appellees : 

One, whose interests are not affected, or who is not aggrieved by a judgment, cannot appeal 
from it. 3 

In this case, the heirs accepting simply and purely, sued the executors to be put in posses- 
sion, under C. P. 1000, 1001, 1003. The legatees, all except one, who was an executor, 
consented in writing, that the heirs be put in possession. No creditor or claimant 
objected. On the contrary, the largest creditor and the largest claimant, both consented 
in writing, and asked that the heirs be put in possession. The judgment granted the 
heirs’ petition, ordered the executors to account, and thereafter, to deliver possession to 
the heirs, provided the heirs first pay the legacy of the executor, legatee, who refused to 
consent. In such case it will be held, that the executors are without interest to appeal, 
and an appeal granted to them will be dismissed. R.C.C. 1012, 1671; 30 A. 128; 13 La. 
3 (3d paragraph) ; 9 La. 415;.19 La. 278; 11 A. 177; 10 La. 499. 

The heirs, legatees, creditors and claimants compose the succession. R. pp. 871, 872, 873, 874 
When they consent that the heirs shall be put in possession, the executors cannot object 
on the pretext that they must see the will executed. The law favors the termination of 
probate jurisdiction, and the possession of the heirs accepting, simply and purely, and it 
protects the rights of creditors and legatees. In such case the executors become mere 
stakeholders, and must account, receive thereon their commissions, and credit for 
payments made by them, and surrender the estate to the heirs. They cannot appeal 
from a judgment which orders this. R.C.C. 1012, 1671; C. P. 1000 to 1007; R..C. C. 1465; 
30 A. 128; 6 A. 63; R.C. C. 1422, et seq., 1444, et seq., 3275. 

In this case, the executors, under the circumstances above stated, were ordered to file their 
account and deliver possession thereafter, to the heirs. They cannot champion the rights 
and ‘overrule the consent of the legatees, creditors and claimants, that the heirs be put in 
possession, being wholly without interest or right to do so ; and hence, cannot appeal, as 
the judgment does not affect them (the executors) personally or officially. 
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An appellant, condemned by the judgment, cannot be his own surety on the appeal bond. If 
he sign his own appeal bond as surety, being already liable for the judgment against him, 
it will be held that no surety bas signed the appeal bond, and there being no other surety, 
the appeal will be dismissed. C. P. 575. : 

The District Judge must first decide as to the solvency of the surety and the sufliciency of 
the bond, where a third person has signed as surety, and his ruling can then be reviewed 
by the Supreme Court. But where the appellant, already condemned for the judgment, 
trifles with the law, and with the rights of the appellees, by signing his own bond as his 
own surety, and giving no otber surety, the Supreme Court will hold that there is no 
appeal bond at all,and wil} dismiss the appeal on appellee's motion, as an absolute nullity, 
which can beso declared at any time and in any proceeding. 

Where an appellant, already condemned by the judgment appealed from, gives no person as 
surety, but signs as the surety himself, the nullity of the appeal bond is so absolute that 
the Supreme Court will notice it proprio motu, just as they would the absence of an order 
of appeal, and will dismiss the appeal. In such case, action on the pretended bond, by the 
District Court, is not requisite. 

Where there are three co-executors condemmed to deliver possession to the heirs, and al} three 
appeal, and sign a bond, with one of themselves ‘as the sele surety, it will be held that 
there is no appeal bond, and the appeal will be dismissed. 

See Lafon vs. Testamentary Executors of Lafon, 2 N. S. 571; State vs. Judge, etc., 2 Rob. 449. 


A. J. Murphy and Thomas J. Semmes & Payne, for the Executors, 
Appellants : 


1. It is the duty of a testamentary executor to see that the will of the testator is faithfully 
executed and each and all of the provisions of the will carried out. C.C. Art. 1672. 

The executor has the right to appeal from any judgment which nullifies any portion of the 

will of the testator or in any manner interferes with the distribution of the estate by the 
executor in conformity to the dispositions of the will. Suc. of McKenna, 23d A. p. 369. 
A motion to dismiss an appeal for an irregularity on the appeal bond or for insufficiency or 
incompetency of the surety on appeal bond, must be filed within three judicial days from 
the filing of the transcript of appeal, or the same will not be noticed by this Court. 2d A. 
p. 138; 6th A. p. 115; 2ist A. p. 329; 26th A. p. 311. 

Any inquiry into the sufficiency or legal qualification of a surety upon an appeal bond, must 
be first made in the lower court, otherwise the objection thereto will not be considered by 
this Court. 10 A. 318; 10 A. 485; 14 A. 61; 29 A. 597. 

One may be a surety in his individual capacity on an appeal bond furnished on an appeal 
from a judgment against him in a representative capacity when said judgment imposes no 
personal liability upon him and does not condemn him, individually, in any manner. 

Two or more persons, against whom judgment has been rendered, jointly, may become 
reciprocally sureties for each other upon a bond furnished on appeal from such judgment. 
27 A. 248. 


Francis W. Baker, for the Residuary Legatees : 


. When a willin due form has been probated according to law, its provisions must be 
followed by the executors, and sustained by Court, until annulled in a proceeding insti- 
tuted for thatpurpose C.C. 1644 et seq.; C. P. 930, et seq. ; 18 A. 444; 24 A. 388, 

A will cannot be annulled unless all parties in interest to sustain its provisions, are parties 
to its proceedings or properly represented. 

An ex parte order of Court recognizing one as agent for alleged heirs, does not prove heir- 
ship. 8 A. 27; 4A. 87; 9A. 100; 14 A. 354; 7 N.S. 584; 17 La. 470; 5 A.3. 

No one is bound by testimony not taken contradictorily with him. 7 A. 367; C. P. 428, 
434; 1 N. 8. 187; 10 A. 766; 6 N.S. 301; 4 R. 152, 

; ‘The validity of a will made in Louisiana, the domicile of the testator; it is to be deter- 
mined and interpreted by the laws of Louisiana. C. C. 9, 10; 2 R. 258. 
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A bequest in such a will in favor of a foreigner will be held valid when the laws of suck 
foreign country do not prohibit similar dispositions from being made in favor of a citizen 
of Louisiana. C.C. 1490; Code Napoleon IT. 726, 912; 12 R. 584; 17 L. 312; 7 An. 395 


. Fereign laws must be proved as facts, and in the absence of such proof, will be presumed 


to be the same as the laws of Louisiana. 17 A.73; 8 A. 124; 14A.391; 9R.151; 7A. 
395; 24 A. 387; 15 A. 491. 


. In interpreting wills, the intention of the testator must principally be endeavored to be 


ascertained. C. C. 1712 (1705). 

The intention of the testatur in this case, as shown by the will, was that the ‘‘aged poor 
ef both sexes of both Longfleet and Poole, Dorset, England,” sheuld be the legatees and 
sole beneficiaries. 12 A. 319. 

A bequest to the poor of a community is valid under the laws of Louisiana. C.C. 1546 ; 
Code Napoleon, 910, 937; 12 A. 301. 


. Grounds of nullity against a will, not specifically set forth, should not be considered. 18 


A. 444. 


. The objection that there was no person in being, capable of receiving at the time of the 


testator’s death, has no force as against a donation to the poor of a community. 12 
A. 320. 
Such a bequest, to the poor of a community, does not create a prohibited perpetuity. 
Same. 


. Such a bequest is not open te the objection of vagueness or uncertainty. 12 A. 320; 2 


R. 438. 


. Donation to pious uses, to the peor of acommunity, are encouraged and favered by the 


law. Same, and 8 A. 171, 


. The will in this case contains no prohibited substitution or fidei commissa. Same, and 5 


N.S. 302; 17 L. 57; 2 R. 372. 


. All impossbile conditions, or those which are contrary to the laws or te morals, are reputed 


as not written. C.C. 1519, and authorities above. 
The Mortmain Act, 9 Gee. I[., Chap. 36, would net render null this will in England, or 
prevent its execution there. Shelford on Mortmain, pp. 118, 120. 


. The principal evil desired te be remedied and prevented by the Mortmain Act, was the 


disposition and tying up of lands whereby they became unalienable, and were taken out 
of commerce. Same, aan vs. Hollins, 9 Modern, 223; 1 Vesey, Sr., 223; Ambler, 20; 
Ambler, 210. 

The Mortmain Act has no reference te lands out of England. 14 Vesey, Jr., 537. 

Where the trustees are vested with a discretionary power to lay out in lands or other- 
wise, the bequest will be valid. Williams on Executors, Vol. 2, p. 922. 


Where the trustees might, under the discretionary power of the will, hire, instead of 
purchase, the bequest will be held valid. Same; 3 Maddox, (V. C. R,) 457; 5 Simon, (V. 
C. R.) 661; 7 Price, 221; 2 Vesey, Sr., 185; 2 Vesey, Sr., 189; 4 Brown, C. C. 527, 

Even if void, so far as the proceeds of the real estate in Louisiana, it would be valid so 
far as the personal property. 3 Brown, C. C. 373; 14 Vesey, Jr , 537, 

Trustees who have once accepted the trust, cannot afterwards renounce the trust. The 
trust will not fail or be prejudiced thereby. 1 Vesey, Jr., 464, note ; 1 Vesey, Jr., 270, note 
2; 6 Vesey, Jr., 663 and note; 8 Vesey, Jr., 570; 1 Smith Leading Cases, 382, 4th Ed.; 3 
Wait, Actions and Defenses, 140; Smith’s Manual of Equity, 190, 191; 2 Spence Equity 
Juris. 51, 52, 876; 2 Fonblanque on Equity, 171; Willis on Trusts, 121, Note A.and p. 125, 
p. 167; Lewin, Law of Trusts, 495; 10 Vesey, Jr., 468. 


. Charities and donations to pious uses are favored both by the Jaws of England and 


America. Girard Will Case, 41; 28 Penn. (St.) 35; 14 Allen, (Mass.) 539, 556; 1 Brown, 
C. C. 12; Statute 43 Eliz. Chap. 4; 8 Blackford, (Ind.} 22; 3 Cushing, (Mass.) 365; 14 
Allen, (Mass.) 539; 42 Ill. 425; 45 Me. 552; 7 Vesey, Jr., 69; 1 Merivales, 55; 9 Vesey, 
405; 5 Russell, 112, 113; 2 Beavans, (Rolls Courts,) 81; 1 Turner and Russel, 270; 2 
Mylne and Keene, 576. 
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26. Charmbury having no forced heirs, had a right to dispose of all of his property as he saw 
fit, not contrary to law or morals. C C 1470, 1496, 

27. It was theduty of the executors to endeavor to carry out the wishes of the deceased. (. 
C, 1672; 7 N.S. 615. 


On Motion to Dismiss. 


The opinion of the Court was delivered by 

Fenner, J. The deceased, R. Y. Charmbury, left a will, containing 
numerous legacies, and naming “ the Mayor and Council of Dorset, 
England, together with the ministers of the Established Church of both 
Longftleet and Poole, forming a committee, to manage this charity in 
trust,” as residuary legatees for certain charitable purposes therein 
designated, and appointing certain persons as testamentary executors. 

The succession was opened, the executors qialified and entered upon 
their trust. , 

Subsequently, the sisters of deceased filed their petition, alleging that 
they were the sole legal heirs of deceased, that the residuary legacy 
was null and void, and had also lapsed by the express renunciation and 
refusal of the residuary legatees to accept the same ; alleging that all 
the particular legatees, except one, had consented to their being put 
into possession ; expressing their willingness to accept the succession, 
purely and simply, and to comply with all the obligations imposed on 
them by law; and praying that the executors be cited, and for judg- 
ment recognizing and putting them in possession as heirs, and ordering 
the executors to render an account of their administration to them 
within reasonable delay, ete. To this petition, the executors filed 
answer, pleading the general denial and sundry special defenses. After 
trial, judgment was rendered in favor of the petitioners, substantially 
in accordance with the prayer of their petition, from which the exec- 
utors took their appeal. 

The present motion to dismiss is based substantially on two grounds, 
viz: 

Ist. That the executors have no appealable interest. 

The petition of the alleged heirs is based on, and framed in accord- 
ance with, the Articles 1000, et seq., of the Code of Practice, which 
expressly require citation of the executors and permits the latter to 
answer and contest the application of the heirs. Aside from their 
special defenses, the general denial, contained in the answer of the 
executors, puts at issue all the facts set up in the petition, including the 
actual heirship of the petitioners. The Code of Practice contemplates 
a contestatio litis, in which.the petitioners were bound to prove, and the 
executors had the right to contest, the claim set up. From this fact 
alone, it results that, the case being appealable in amount, both parties 
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have an interest in the correctness of the judgment and have the right 
to test the same by appeal. The argument of the counsel for the heirs 
is based entirely on the merits of the case. These we have no right to 
inquire into. Non constat that it may not appear from the evidence in 
the case that the petitioners are not heirs, that the legatees have not 
consented, that the residuary legatees have not renounced, or that the 
renunciation is incomplete and invalid. These questions can only arise 
on the trial of the merits. The executors’ right and duty to execute 
the will and to prevent the property from being diverted in any way 
which may prevent or jeopardize its execution, give them an appealable 
interest, whether the parties interested complain or not, because the 
executors represent the deceased and are bound to see that his wishes 
are carried out. Rev. C. C. 1672; Succession of McKenna, 23 A. 369. 

2d. The other ground of the motion is that the bond of appeal, filed 
by appellants, is not such as is required by law. 

There are two fatal objections to this ground of the motion : 

1.. The motion was not filed within three days, after which such an 
objection cannot be considered. 2 A. 138; 3 A. 326; 11 A. 613; 21 A. 
329; 26 A. 311. 

2. The objection to the bond is, that W. 8. Benedict, who signs as 
surety, was, himself, one of the executors and appellants. 

Such objection cannot be considered by this Court, without having 
first been raised and passed on by the lower court. 10 A. 318, 485; 14 
A. 61; 26 A. 311. 

The motion to dismiss is, therefore, overruled. 

Rehearing refused. 

The Chief Justice recuses himself, having been of counsel. 


ON THE MERITs. 


Robert Y. Charmbury died in 1879, leaving a will, by which, after 
bequeathing sundry particular legacies, he bequeathed the balance 
of his estate “to the Mayor and Council of Poole, Dorset, England, 
together with the Ministers of the Established Church of both 
Longfleet and Poole, forming a committee to manage this charity in 
trust, as the monies are realized, to invest the same in British Consols, 
the interest only to be applied for a suitable building for the aged poor 
of both sexes, and for their support, and to be known as.the Charmbury 
Institute,” ete. 


He nominated three executors, who qualified in the proper Court in 
this city, and entered upon the administration of the estate. 
This administration had continued from July, 1879, until November, 


1880, without any account having been filed or distribution made, when 
4 
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the three sisters of the deceased, alleging themselves to be his sole 
legal heirs, and announcing their willingness to accept the succession, 
purely and simply, cited the executors, and prayed to be put in posses- 
sion, and for an order directing the executors to file their final account 
and to deliver the succession to them. 

Their proceeding is taken in accordance with Articles 1000 to 1007 of 
the Code of Practice. 

They present complete proof of their sole heirship, and file, also, the 
formal consent of every legatee (except one) named in the will, 
including the Mayor and Council of Poole, and the Ministers of the 
Established Church of Longfleet and Poole, named as the residuary 
legatees for the charitable trusts recited. The excepted legatee is one 


of the executors, who is a particular legatee only. They present, also, 


the consent of the only important creditors or claimants against the 
estate; and no other creditor or claimant makes any opposition to their 
demand. 

The executors answered, pleading the general denial, and setting up 
the following special objections to the demand of the heirs, viz: 

1. That no tender has been made by petitioners of the debts, fees, 
charges and expenses of the succession. This objection is frivolous. 
As to fees, charges and expenses, the executors may provide for them 
in their account. As to debts, creditors may require the heirs to give 
security, under Article 1012 of the Civil Code. If they do not ask 
it, the executors have no right to require it. The remedy of the 
creditors is perfect against the heirs. C. C. 1013, 1423, et seq., 1444, et seq. 
See 30 A. 128; 13 La. 3; 7 La. 389. 

2. That no tender of the legacies under the will has been made. 
The necessity of such tender is, of course, waived by the consent of the 
legatees. As to the legacy to Davis, who has not’ consented, he being 
an executor, with seizin, has full authority to retain his legacy out of 
the funds in his hands, which, it is not disputed, are ample to pay. 

3. That the Mayor and Council of Poole and the ministers named as 
the “committee” in the will, have no right to reject the legacy made 
to them for charitable purposes. It appears that the said committee, 
acting under the advice of Mr. J. P. Benjamin, an eminent Queen’s 
Counsel, of Great Britain, to the effect that the legacy was void, and 
could not be executed, under the Mortmain Act of that country, 
determined to refuse and reject it. 

We are presented with a most learned argument to show that the 
opinion of Mr. Benjamin, given to the committee, was unsound and not 
sustained by the law of either Great Britain, or of Louisiana, that the 
legacy is valid under the law of both countries ; that the trustees have 
no right to renounce the legacy; and that, notwithstanding their renun- 
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ciation, the Court may enforce the execution of the trust through other 
appointments for the purpose. 

With all these questions, we have, as we conceive, no concern in the 
present case. It is sufficient for us that the legatees constituted under 
the will have, through an agent vested with the fullest power to 
represent them, filed a written consent that the seizin of the succession 
should be delivered to the heirs, accepting purely and simply. Such 
delivery concludes no rights whatever of the residuary legatees. It 
involves no adjudication whatever upon the validity of the bequests. 
It simply transfers the seizin from the executors to the heirs, and 
against the latter, all parties interested may urge every claim which 
they could urge against the executors. 

We have certainly no jurisdiction over either the Mayor and Council, 
and Ministers, nor over the “aged poor of both sexes,” of Longfleet 
and Poole, England. We can neither compel them to accept this 
legacy or to execute this trust, nor have we power to appoint others to 
execute it in their stead, the place in which alone it can be executed 
lying out of our jurisdiction. 

If they will not accept it, it does not follow that this estate must 
remain forever in the hands of executors without bond, and who have 
no title whatever to it. 

It is the duty of executors to execute the provisions of the will, but 
that duty does not extend to the point of compelling legatees to accept, 


or of controlling them in their conduct, with reference to property 
bequeathed to them. The consent of the residuary legatees to transfer 


the seizin of this estate from the executors to the heirs, is conclusive 
upon the executors, who have no right to oppose it. 

The appellees have prayed for amendment of the judgment in two 
respects: 

1. By casting the costs upon the executors, individually, instead of 
on the suecession. We have no reason to doubt that the executors, in 
resisting this demand, have acted in the discharge of what they believed 
to be their duty, and they should not be mulcted in costs. 

2. In the judgment appealed from, the heirs were required, before 
receiving possession, to give security for the payment of the legacy to 
Davis, or, if required by the executors, to advance a sum sufficient to 
pay said legacy. 

These conditions would be unreasonable if Davis, being himself an 
executor, had in his hands sufticient ready money of the estate to dis- 
charge his legacy. We are asked to amend by authorizing him to retain 
the amount of his legacy out of the funds of the estate on making 
delivery—and we consider such amendment proper. 

It is, therefore, ordered, adjudged and decreed, that the. judgment 
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appealed from be amended, so as to authorize Wm. T. Davis, one of the 
executors, to retain the amount of the legacy to himself, under the will, 
out of any ready money which may rest in the hands of the executors 
after accounting ; and by providing that the heirs shall only be required 
to give security for, or advance the amount of, his said legacy, in case 
of deficiency of ready money in the executors’ hands to pay the same ; 
and that, in all other respects, the judgment be affirmed—costs of this 
appeal to be paid by the executors. 

Rehearing refused. 

Chief Justice recuses himself, having been of counsel. 








No. 1026. 
B. S. SkipwiTH AND HusBaNp Et AL. vs. JoHN W. GLATHARY. 


A minor heir, on reaching his majority, bringing suit against his tutor for an acccunt, and 
against third persons by the hypothecary action, to subject the property of the latter to 
his legal mortgage, needs not make his minor co-heirs parties to his procee¢ ings. 

Nor is it necessary, as a condition precedent to such hypothecary action, that the tutor’s 
account be first advertised and homologated, contradictorily with creditors and other 
parties concerned. 

The legal mortgage of the minor on the property of hia natural tutor, affects all the im- 
movable property of the latter, from the day of his appointment, even the property which 
he sold before the rights of the minor against him had arisen into existence. 


PPEAL from the Fifth Judicial District Court, Parish of Ouachita. 
Ray, Special Judge. 


This case was originally decided at Monroe, and was transferred, by consent, to New Orleans, 
where the Decision on rehearing was rendered. 


Boatner & Liddet, for Plaintiffs and Appellants. 
Cobb & Gunby, for Defendant and Appellee. 


The opinion of the Court was delivered by 

Bermupez, C.J. The plaintiffs seek to subject certain real property, 
belonging to the defendant, to a general mortgage in their favor, se- 
euring a claim against their father and tutor, and encumbering the 
property at the time of the purchase. 

They allege that, at their majority, they sued him for an account, 
which was rendered and homologated, by which their respective rights 
were liquidated at $3010. They further set forth the allegations usual 
in hypothecary actions. 

The defenses set up are numerous. Exceptions were filed on several 
grounds : 
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1. Plaintiffs’ co-heirs, who are minors, are not parties, and should 
be made such, 

2. The demand and notice, required to be givento a third possessor, 
are wanting. 

3. -No account of the condition of the succession of the deceased has 
ever been filed and approved. It is not until then, that the plaintiffs can 
have any right of action against their tutor, or against him as a third 
possessor, 

4. Plaintiffs must first exercise recourse against the surety on the 
bond furnished by their tutor, before suing the third possessor, which 
was not done. 

Answering, under reserve of those exceptions, defendant charges in 
the following manner: that the judgment homologating the account 
of tutorship is the result of collusion and fraud, based on the consent 
and statement of their tutor; that the account does not embrace all the 
property inventoried and still on hand, does not include interest on 
advances made by the tutor, does not set forth all the debts and lia- 
bilities of the deceased ; that, on a fair settlement, the tutor would owe 
the plaintiffs nothing; that the deceased was not separated but was 
common in property with her husband; that the note of Burnett & 


Me Main, mentioned in the account, belonged to the community and was 
not collected ; that there was no cash on hand at the opening of the 


succession or since; that if there was, it was community property and, 
in any event, not haying been placed in the inventory, is not secured by 
mortgage; that two life insurance polices on the life of Mrs. Richard- 
son, the deceased, were in favor of her husband and her six children and 
acerue: half to the former and half to the latter, as a unit; that the 
amounts of the same were not collected in full, but are subject to re- 
duction by charges and commissions ; that $4000 thereof were employed 
in paying the purchase price of valuable property, belonging to the 
deceased ; that $2300 were applied to pay Mrs. Calderwood, one of her 
creditors; that the tutor paid over $3900 to certain creditors, and be- 
sides, taxes, law charges, and repairs; that the personal expenses of 
plaintiffs amounted to at least 3500 per annum, for each, from the death 
of their mother to their respective majority. 

The defendant concludes that, if the plaintiffs’ claim, whatever it may 
be, is secured by mortgage, it should be credited with the value of the 
real estate and effects on hand; with the individual interest of the 
husband in the community assets ; with the amount of debts paid and 
due ; with the costs of administration ; with the expenses of maintenance 
and education of the plaintiffs ; that, if anything else is due the plaintiffs, 
they can recover and enforce their mortgage only after a final partition 
of their mother’s succession shall have taken place, and that the prop- 





SUPREME COURT OF LOUISIANA, 





Skipwith and Husband et al. vs. Glathary. 





erty sought to be subjected is not encumbered with the mortgage 
claimed, as it was acquired at a foreclosure to satisfy a debt secured by 
vendor’s privilege. 

The exceptions were overruled, and after a trial on the merits, the 
lower court, for reasons assigned, reformed the account of tutorship, as 
affecting the defendant, and rendered judgment in favor of each of the 
plaintiffs, for $315.63, from which they have appealed. 

In this Court, the plaintiffs submit that they should recover: Mrs. 
Skipwith, $1721.18, and Miss Richardson, $1807.25. 

On the other hand, without waiving any of his defenses, but insisting 
upon the same, the defendant submits a statement, from which, if cor- 
rect, it would result that the tutor is a creditor for at least $2005. 

We will now proceed to consider the preliminary defenses. 

1. It was unnecessary to make the minor co-heirs of the plaintiffs 
parties to the action for the account, and to the present suit. The law 
expressly secures to each heir, at the time of emancipation, or majority, 
the right to claim such account for himself. It is not until it has been 
rendered and homologated, that payment of what may be decreed due 
him, may be enforced, either against the tutor, or third possessors. 

The plaintiffs are not claiming a partition of the estate held in com- 
mon; they do not ask the Court to adjudicate in any manner which 
would affect the rights of their co-heirs. Even if they did, the Court 
would be powerless, and would not do so. If it did, it would be doing 
a vain thing having no binding effect. 

They sue for what is alleged to be due them by their tutor. We are 
at a loss to see what interest the minors have in the result of this suit, 
or how they can be affected thereby. C. P. 998; R. C. C. 357; 2 R. 
415; 6 R. 51; 19 A. 363; 29 A. 530; 33 A. 49; 24 A. 133; 12 A. 361. 

2. The testimony and evidence show, that the demand and notice 
required in hypothecary actions were given, and also establish the in- 
ability of the tutor debtor to pay. C. P. 70. 

3. It was not necessary that an account should be filed, advertised 
and homologated contradictorily with the creditors of the deceased and 
all others concerned, as a condition precedent to the institution of this 
suit. To so hold, would be to require that every solvent succession, in 
which minors are concerned, be saddled with the onerous and useless 
costs of liquidation by the agency of an administrator, when the creditors 
do not desire the appointment of any. It does not appear, in the present 
instance, that they have ever required the tutor to give security, 
as they might have done. 

If viewed as one administering the succession of his deceased wife, 
ex officio, as tutor, Mr. Richardson might have rendered the account. 
claimed, but it was not necessary that he should first doso, in order that 
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his minor children, on attaining the age of majority, should have the 
right of demanding of him an account of his administration of their 
property, which never went through the precess of a succession liqui- 
dation. The authorities in 20 A, 513; 4 L. 489; 1 R. 113, have no 
application to a case like the present one. 

An account rendered and homologated contradictorily with the minor 
alone, would not be conclusive upon those not parties to it. Although 
2 succession representative, or a tutor, rendering an account, may be 
hound, on proper and reasonable opposition to the same, to prove the 
reality of items objected to, it cannot be pretended that, after the ac- 
count has been homologated, upon mere denial of its correctness and 
charge of fraud and collusion against it, the burden of proof is shifted 
on parties interested in maintaining the account, to establish its cor- 
rectness. The rule is, that he who alleges fraud must prove it. 

Such accounts, presented by a sworn officer of the court, homologated 
upon showing satisfactory to the Court, are prima facie evidence in 
favor of those claiming under them: 1 L. 379; but remain open .to 
ull the attacks which the law authorizes litigants to make against judg- 
ments: 8 L. 197. It is only after the party assailing has destroyed 
that prima facie presumption of correctness, that the interested ones 
can be required to prove the validity of the judgment and of the items 
embodied in the account, which may be specially opposed, or denied. 

Accounts like that presented in this case by the tutor to the minors 
becoming of age, are required to be rendered and homologated, liqui- 
dating the right of the heir, before any hypothecary action can be insti- 
tuted te enforce payment of what may be due him. 6 R. 51; 19 A. 
363; 29 A. 5380; 6 R. 51; 24 A. 138; 2 R. 415; 12 A. 361. 

4, Where the third possessor, against whom the action is brought, 
is not personally bound for the payment of the debt, he may oppose 
the sale of the hypothecated property, if there be other hypothecated 
property in the possession of the original debtor, and require its previ- 
ous discussion, pending which the proceedings will be stayed; but, in 
such a case, he must designate the property and advance the costs to 
‘arry out the discussion. C. P. 71,72, 715; R. C. C. 3403. 

This right does not embrace that of insisting upon a suit against a 
surety on a bond furnished by a natural tutor at the instance of parties 
who are no creditors, in the absence of any law authorizing its execution, 
and which can be viewed only as a voluntary stipulation for autrui, of 
which it would be optional with the minors to avail themselves or not. 

The bond referred to was furnished to obtain payment from the in- 


surance companies and was not required by law. Such bond cannot be 
_ assimilated to a special mortgage, of which it has not the least charac- 
teristic. 21 A. 689. 
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Upon satisfaction of the claim of a creditor, resorting to the hypothe- 
eary action, the hypothecary debtor would be legally subrogated to all 
the rights of the paid creditor against the original debtor. R. C. C. 
2161, §2. 

The preliminary defenses having been correctly overruled, we will 
now proceed to consider the ease. 


On THE MERITs. 


The facts disclosed by the record are : 

Mrs. Richardson was separated in property from her husband. She 
departed this life, possessed of property, leaving six minor children, 
Their father qualified as their tutor by nature. An extract of the in- 
ventory containing an evaluation of the property included therein, 
$18,255,72, was duly recorded in the proper mortgage office. Subse- 
quent to that registry, Mr. Richardson mortgaged a piece of real estate 
belonging to him, which on non-payment of the debt thus secured, was 
sold and adjudicated to the seizing creditor, from whom it passed to 
the defendant, subject to the mortgages inscribed against it. At their 
majority, the plaintiffs, two of the children, demanded an account of 
their father and tutor, which was furnished separately to each. In the 
absence of any opposition thereto, a judgment was rendered, homolo- 
gating it, whereby the right of each was fixed and liquidated at 
$3010.11. 

Relying upon the general mortgage resulting from the inscription 
of the inventory extract and upon the judgment of liquidation on the 
account of tutorship, the two heirs now seek, as already stated, to 
subject the real estate owned by defendant, to the payment of their 
averred judgment mortgage claim against their tutor, defendant’s 
previous author. 

On the trial, the defendant offered to introduce in evidence an alleged 
copy of a policy of insurance, to prove that the father and six children 
were the beneficiaries thereunder, share alike, the latter as a unit. 
The objection made to its admission was correctly sustained. The 
paper said to be a copy was not properly authenticated, and was not 
connected with any oral testimony, proving it to be a true and faithful 
reproduction or copy of the original. The only evidence of the propor- 
tion, in which the beneficiaries were to participate, in case of loss, is 
the statement found in the inventory and in the tutor’s account. We 
are therefore dispensed from passing upon the question of proportion. 

It results from the testimony, that there was on hand at the time of 
the death of Mrs. Richardson, a sum of three thousand dollars, which 
was not included in the inventory, and for which the tutor is surely 
accountable. 
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It now becomes, therefore, necessary to determine whether the gen- 
eral mortgage resulting from the registry of the inventory extract, se- 
cures all rights of the minors, as well those in existence at the date of 
the inventory and therein specified, as those accruing thereafter. 

The tacit mortgage existing in favor of minors, previous to the adop- 
tion of the Constitution of 1863, was maintained in foree until the Ist 
of January, 1870, and was not to continue beyond that date, unless 
previously put of record. After the adoption of that Constitution, no 
tacit mortgage has sprung into existence. 

The object which the Convention had in view in suppressing tacit 
mortgages, was, that after the Ist of January, 1870, third parties should 
be bound by or subjected to a mortgage claim, in the solitary instance 
of its having been duly recorded in the mortgage office. 

In furtherance of the constitutional requirement in Article 123, the 
Legislature passed a law requiring, in cases of minors, that an inven- 
tory extract, showing the amount of the inventory, be recorded, declar- 
ing that such registry shall operate as a legal mortgage in favor of the 
minor, for the amount therein stated, from the date of recording, in 
each Parish, a mortgage on all the mortgagable property then, or sub- 
sequently owned by the tutor in each Parish. R. 8. 2360; R. C.C. 319, 
322, 323, 324, 351. 

The law does not require that the entry on the mortgage book should 
contain a description of the effects inventoried. The entry must speak 
for itself, to the extent of the law, no less, no more. It cannot be said 
that parties are referred to the inventory, to ascertain the nature and 
amount of the rights of the minor. 

The rule may be different in the case of a mortgage claimed by a 
married woman, resulting from the registry of a statement thereof, 
made in the form prescribed by law, requiring that the facts and cir- 
cumstances on which the claim is based, be detailed accurately. Act 
1869, 114. R.S. 2381. 

The Convention did not propose to destroy existing laws and juris- 
prudence on the subject matter, but merely to render express a mortgage 
which was previously tacit or occult, the registry being intended solely to 
notify third parties of the existence of the tutorship and of the eventual 
liabilities of the tutor, at the end of the tutorship, in order that when 
contracting or dealing with the tutor, they might be on their guard. 
The requirement of registry was intended for the protection, not only 
of third parties, but also of minors; but not beyond the amount so 
recorded, in any event, except by a new or additional inscription. The 


law has always been and is, that minors have a legal mortgage upon 
the property of their tutors from the day of their appointment until the 
liquidation and settlement of their final account. C. C. 3314. 


vo 
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That mortgage, in order now to exist, must be recorded, and takes 
effect against third persons, only from the time of inscription. The 
registry does not liquidate the amount appearing in it, but warns such 
parties, that, on a settlement with their tutors, the minors’ claim may 
rise to the amount stated in the registry. The mortgage formerly 
existing without registry in favor of minors has been held to cover, not 
only amounts due and the liabilities of the tutor at the time of his 
appointment, but also the rights of the minors accruing subsequently, 
the mortgage being allowed as a security for the tutors’ administration 
from the time of qualification and continuing until the liquidation and 
settlement of their account, when it is ascertained what amount is due 
to the minor. The mortgage, which springs into existence at the date 
of the tutorship and of the registry of the certificate or bond, has this 
remarkable feature, that it is assimilated to, and operates like the con- 
ventional mortgage given to secure obligations which have not yet 
risen into existence, R. C. C. 3292; and affects third persons who have 


had knowledge of it, so as to subject property encumbered by it, when 
it is necessary to do so for the, satisfaction of the rights of the minors, as 
liquidated and found to be at the end of the tutorship. The creditor, 
who has commenced a suit to enforce a legal mortgage on the property 


of his debtor, as against athird possessor, may be required, however, as 
stated, to discuss the other property, if any, which the debtor may 
have in his possession, and even that which he has alienated since the 
purchase, because the creditor who has the general mortgage, can only 
act against the property of which his debtor has disposed, in the order 
in which the alienations have been made, beginning with the most recent 
and ascending to the most ancient. C. P. 715; R.C. C. 322, 3292, 
3314, 3357, 3403; Act 95 of 1869; Latham vs. West, 5 M. 574 ; Baman 
vs. Erwin, 407; MeHugh vs. Stewart, 12 A. 363; Guillet vs. Juri, 15 
A. 417. 

Under that view of the case, it follows that the share of the plaintiffs 
in thecash on hand, is secured by the legal mortgage resulting from the 
registry of the inventory extract, of which the defendant cannot say 
that he had no notice, and that the Judge a quo erred in not making 
allowance for it. 

It seems to us that while interest is allowed to the minors on the 
active side, it should be charged on the passive side of the account of 
tutorship, in like manner. Had this been done, the interest would 
probably have balanced,and the amount figuring on the active side 
would have been, as it is, eliminated. 

We cannot assume to make an exact statement or exhibit of what all 
the debts and liabilities of Mrs. Richardson and her succession and of 
her children, the plaintiffs, were, are, and should be, under the mixed, 
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confused and unsatisfactory evidence before us, which, to all appear- 
ances, is the best of which the nature of the case admits: after some 
tedious computations, approaching correctness, we incline to the belief 
that they would clearly outbalance the active side. 

We do not propose, in the condition of the record, to enter into any 
discussion of the voluminous evidence, oral and documentary, adduced 
on the trial of the case, which is not such as can stand a methodical 
and critical analysis, susceptible of affording any gratification to the 
mind or relief to the litigants. We have considered that evidence, 
taken much pains to compare it with the accounts rendered by the 
tutor to his wards, with the statement of the District Judge, made with 
wveasons assigned, with the exaggerated exhibits submitted in argument 
here by counsel for the parties, and we have come to the conclusion 
that the judgment of the lower court has done substantial justice to 
the parties, except in relation to the cash on hand, touching which it 
should be altered. 

We are not to be understood as saying that, in case of sale of the 
property to satisfy plaintiffs’ claim, it will take precedence over 
that securing the rights of their minor co-heirs, which are entitled to 
equal protection: under the law. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be amended, by allowing to each of the plaintiffs, in capital, eight 
hundred and fifteen dollars and sixty-three cents, $815.63, and that in 


other respects it be affirmed at the cost of appellees. 


ON THE REHEARING. 


The opinion of the Court was delivered by 

Levy, J. A careful review of our previous opinion in this case has 
failed to convince us that there is any error in the legal principles enun- 
ciated as to the effect of the legal mortgage on the property of the 
tutor in favor of his minor children. 

Both appellant and appellee insist that we have erred in our ascer- 
tainment of the amount due on the tutor’s account, and suggest the 
several items which should be on the one or the other hand, allowed or 
rejected. 

We have taken much pains in an investigation of all the matters 
involved in the settlement of the account, and diligently considered 
the evidence in the record,supporting and opposing the items contained 
in the account. The result of our investigations causes us to revise the 
account as rendered by the tutor, and also that restated by the Judge 
of the lower court, and to state the account in accordance with our 
views based on the evidence before us. 
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The evidence on which itis sought to charge the tutor with the sum 
of $3,000, alleged to be on hand and held by him at the date of his 
wife’s death, is wholly insufficient to sustain the charge. The item is 
far in excess of $500, and the tutor’s testimony, without corroborating 
circumstances, does not afford such proof as the law requires. The 
record contains nothing in corroboration of his testimony, which is, in 
itself, vague and indefinite, failing to denote or even to indicate whence 
this sum in cash was derived, when or how it was received, or 
anything throwing light upon the transaction, or giving any clue to its 
source. We must, therefore, reject it. 

On the first hearing of this case, the argument was directed entirely 
to the question as to whether this item, which was not in general dis« 
puted, and which did not appear on the inventory, was covered by the 
mortgage in favor of the minors, and therefore we did not give it the 
attentive consideration which we have now done. 

We think the account, as stated by the Judge a quo, should be further 
amended by crediting the tutor with one-sixth of the Calderwood debt 
of $2,100, and one-sixth of the Chafte debt of $703. 

The account allowed a credit to the tutor of $612, his share of the 
Piedmont Insurance Policy. As he was not charged with the amount 
of this Policy the credit is erroneous. Therefore, the account should 
stand as follows: 


Debit of tutor as per account cerneses $3,034.97 
Credit. 

AS HOF MOCOURE.....ccccccccscccccce $2,719.34 

Less this amount erroneously allowed..... 612.00 


$2,107.34 
Add one-sixth of $2,100, Calderwood debt. .8 350.90 


a a $703, Chaffe debt....... 117.163 
- 467.163 


INS 5. Aa icdisckcaeneecdawaws $636.174 


The evidence shows that there was received on the Carolina Policy 
only the sum of $4,000, so that there was only due to each child 
$4000-6 = $666.663, instead of $833.334, with which last amount the 
tutor is charged, making a difference of $166.663, with which the tutor 
should be credited, thus making the balance 8636.174—3166.60%, = 
$469.503, due by him to each of the plaintiffs. 

Our former decree herein is therefore amended, by allowing to each 
of the plaintiffs, in capital, the sum of four hundred and sixty-nine 
dollars and fifty and two-thirds cents, $469.50%, and that in other 
respects the judgment appealed from be affirmed at the costs of 
appellees. , 
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No, 8358. 


THE STATE OF LOUISIANA Vs. THOMAS GRIFFIN. 


’ 


The verdict of ‘guilty of involuntary manslaughter,” in this case, is legal and responsive, 
though the indictment charged the accused with voluntary manslaughter. 


PPEAL from the Criminal District Court for the Parish of Orleans. 


Luzenberg, J. 


J. C. Walker, for the Appellant : 


A verdict ‘“ guilty of involuntary manslaughter," is not responsive to an indictment for 
voluntary manslaughter in this State. 

An indictment that the accused ‘did feloniously kill and slay 
voluntary manslaughter, and does not inform the accused of the nature and cause of an 
accusation agaiust him for involuntary manslaughter. Const. Art. 8. 

Sec. 786 of the Revised Statutes prescribes a penalty only in case of voluntary man- 
slaughter. 


” 


defines the crime of 


J. C. Egan, Attorney General, and Whitaker d& Adams, for the State, 

Appellee : 

The law of Louisiana, in imposing penalties for crime, recognizes no distinction between vol- 
untary and involuntary manslaughter. It denouuces the crime of manslaughter, which 
includes voluntary and involuntary. (Sec. 786, Rev. Stat.; Whar. on Hom., Sees. 5, 6, 7.) 

A verdict of ‘guilty of involuntary manslaughter,” is certain, and responsive to an indictment 
setting forth the crime of manslaughter. It cannot mislead, and the use of the word 
‘involuntary ” is surplusage. (Proff. on Jury Trials, §§ 413, 432.) 


The opinion of the Court was delivered by 

Bermupez, C. J. The motion in arrest of judgment is based on two 
grounds: 

1. That the accused was indicted under Section 786 of the R. 
S., which provides a penalty only after conviction of voluntary 
manslaughter ; 

2. That the accused was convicted of involuntary manslaughter, 
for which no punishment is provided by law. 

The indictment does not, in terms, charge that the accused committed 
manslaughter, but that he “ with foree and arms, * * *  feloniously 
did kill and slay one Simon Kelly, contrary to the form,” ete. 

This was legitimate under Section 1048, R. 8., which provides : That 


it shall be sufficient, in any indictment formanslaughter, to charge that 
the defendant did feloniously kill and slay the deceased. 


The indictment, for all legal purposes, fully charges manslaughter 
without qualification against the accused. 

Manslaughter is an offense, against which Sec. 976, R. 8., provides : 
** Whoever shall be convicted of manslaughter shall be fined in a sum 
not exceeding two thousand dollars, and imprisonment at hard labor, 
not exceeding twenty years.” 
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It is not defined by the Statutes of Louisiana, but is a common law 
felony, the definition of which prevails here. 

It is defined to be: “ The unlawful killing of another, without motive, 
either express or implied, which may be either voluntarily, upon sudden 
heat, or involuntarily, but on the commission of some unlawful act.” 
Blackstone, 191. 

It is not correct to say that the accused, having been indicted for 
voluntary manslaughter, and convicted for involuntary manslaughter, 
the verdict is not responsive to the charge in the indictment. 

That charge sufficiently informed the accused to enable him to pre- 
pare his defense. Under it, he could have been convicted of man- 
slaughter simply, or of voluntary manslaughter expressly, Which would 
have amounted to the same, or of involuntary manslaughter specially. 

By returning a verdict in the latter form, the jury no doubt intended 
to affect the term of the sentence, which a finding in either of the two 
other forms, would have required to be of greater severity. This view 
is fortified by the language farther used by the jury to recommend the 
accused strongly to the mercy of the court. 

The latitude of punishment left by the statute to the Judge is indica- 
tive of the right of the jury to find as they have done in this case. 

Whether the District Judge has inflicted exactly the punishment 


which the offense deserved, is a matter over which we have no control. 
He had the legal right under the statute to sentence the accused to 

twenty years, and he sentenced him to five years at hard labor. 
Judgment affirmed. 








No. 8205. 
Succession OF N. A. DELERNO. ON OPPOSITIONS TO FINAL ACCOUNT. 


When the natural tutrix administers the estate of her deceased husband as administratrix, 
without opposition from the creditors, she can legally mortgage the property of the estate 
by order of the Probate Court, on the advice of the family meeting, and the third person 
holding such mortgage shall be protected. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


W. B. Koontz for the Tutrix, Appellee: 

When the widow administers a succession as tutrix, she administers the same as an effect, a 
thing belonging to her wards, and is governed by the rules appertaining to the adminis- 
tration of tutors. 16 An. 420. 

The tutrix, in such case, may legally borrow money and grant mortgages when so authorized 
by the court, and upon the advice of a family meeting. 13 An. 304; 7 Rob 63. 

The rights of third persons, acquired by third persons, under a decree howologating the 
proceedings of the family meeting, must be protected. 16 An. 596. 
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J. L. Tissot and Jme. Meunier, for the Mortgage Creditors, Appellees, 
made the same points. 


Sambola d& Ducros, for Opponent and Appellant: 


I. When a widow in community and natural tutrix of her husband's minor children admin- 
isters, as such, an estate in debt devolving on them, in part or in whole, the rules 
governiug the settlement of successions, accepted with benefit of inventory, apply to suck 
a case, until such administration has legally terminated by the payment of the debts of 
the estate, or the legal taking possession thereof by the heir as such. 31 A. 495; C C. 
3363; C. P. 976, $92, 994 and 995; 2 A. 464; 4 A. 560; 5A. 197; 7A.6; 10 A. 535; 3 
Marcadeé, 180; 4 Zachariaw, 353, 354, §619: C. C. 10€9, 1200, 1683; 8 L. 412. 

No creditor can acquire, pending the administration of a succession accepted with benefit 
of inventory, any privilege or mortgage on the property of the estate. 2A. 873; 11 R. 
248 ; 12 R. 252; 27 A. 190; 31 A. 495; C. C. 977 and 1054; 3 Marcadé, 283; 4 Toullier, No. 
392; 3 Paul Pont, Mortg., 878, No. 913; C. C. 3363 

III. Acts of voluntary jurisdiction have not the force of res judicata in general, and 
especially with regard to those who were not parties thereto, and a fortiori, when in 
performing the same, the judge has transcended his jurisdictional powers. 5 Zachariz, 
763, § 763 ; 5 Larombiere, 206, No. 12; 13 Merlin, Vo. Homologation; 19 A. 159; C. P. 924, 
925 and 965; 4 Treplong on Marriage, Nos. 3496 and 7; 20 Laurent, p. 14, No. 6, and p. 
16; 30 A. 1132; Dig. B. 50, T. 17, 1. 130. 

Even a judgment rendered against a succession contradictorily with its representative, 
and recognizing a mortgage or privilege in faver of one, is not binding on the other 
creditors of the estate. 8 R. 122; 2A. 896; 3 A. 532; 4A. 475; 11 A. 675; 15 A. 433; 28 
A. 588; 5 Zachariw, 769, § 769. 

The administrator’s acknowledgment does not bind the creditors of the succession ; and 
the debt, when denied in concursu, must be proved with" reasonable certainty by the 
administrator or the creditor so acknowledged. 29 A. 16; 24 Howard, 571; 29 A. 521, 
712; 80 A. 270. 


The opinion of the Court was delivered by 

Levy, J. This appeal is taken by J. B. Cier, from a judgment 
homologating the final account of the administration of the Succession 
of N. A, DeLerno, by his widow, R. U. DeLerno, as natural tutrix of her 
minor children, issue of her marriage with her deceased husband, said 
N. A. DeLerno, which account. was opposed by said Cier and others, on 
grounds which will be hereafter stated. 

N. A. DeLerno died in October, 1876, leaving a widow and three 
minor children, Shortly thereafter, his surviving widow was contirmed 
as natural tutrix of said minor children. The property and effects of the 
succession of the deceased husband were appraised at the sum of $9,615, 
of which £9,300 was the value of thé real estate. The natural tutrix, in 
that capacity, administered the estate. There was no opposition made, 
either by the creditors or on behalf of the heirs, to her administering 
Without furnishing security, or was any application made for the 
2ppointment of an administrator. There being no money on hand 


with which to pay debts due by the suecession, some of which had 


heen contracted by the deceased, and others being charges, expenses, 


taxes, ete., accruing after his death, the tutrix, for the purpose of pay- 
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ing the mortgage debts of her husband, which encumbered the property, 
obtained an order for the sale of property, but no sale was thereunder 
effected. The real estate was situated in the City of New Orleans, and 
owing to the existing depreciation of property, was unsaleable at an 
adequate price or without sacrifice, and the tutrix, in that capacity, 
applied to the proper court for an order for the convocation of a family 
meeting to deliberate upon and advise as to the question of authorizing 
the tutrix to borrow the sum of $2,500 to pay pressing claims against 
the estate, and to secure its payment by mortgage upon certain succes- 
sion property ; and afterwards, applications for other family meetings 
were made to authorize her to borrow other and further sums of 
$600 and $800. These family meetings advised that these mortgages 
should be given; their proceedings were duly homologated, the funds 
borrowed, and the mortgages executed. 

The evidence shows that these sums were applied by the tutrix 
towards the payment of debts of the estate. 

The opposition of the City of New Orleans (seeking the recognition 
of an amount due for taxes) was dismissed, these taxes having been 
paid and receipts therefor filed on the trial; that of Waggaman, late 
sheriff, was maintained, and his claim for $31 recognized as an ordinary 
debt. These, together with the oppositions of the sheriff, Duffy, the 
clerk of 5th District Court, and of the experts, were, in our opinion, 
properly disposed of by the Court @ qua, and do not require further 
discussion at our hands. ° 

J. B. Cier, the appellant, opposes the account on several grounds. 
He contends that the estate was administered by Mrs. DeLerno, and her 
acts were those of an administratrix ; that, as such, she had no right to 
mortgage the property; that the decree granting her the authority to do 
so is inoperative and cannot affect the rights of the other creditors ; that 
the mortgages were given for the purpose of securing debts contracted 
after the death of the husband, and that the proceeds of the sale of the 
property thus mortgaged, constitute a fund to be distributed among all 
the creditors of the succession, and such mortgagees have no privilege 
on said proceeds. 

He farther contends that the tutrix should be charged with the rents 
of the real estate from the date of her husband’s death until that of the 
sale; that her charge for commissions, claimed by her, should be dis- 
allowed, and that the items in favor of Mrs. Armitage, for services as a 
nurse during the last illness of deceased, be also disallowed. Also, he 
asks that Mrs, DeLerno be charged with the value of certain jewelry 
not inventoried. 

We find nothing in the record which goes to show that Mrs. DeLerno 
is chargeable with these rents. About $20 or $25 was paid her by the 
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agent having charge of the property, and the other rents appear to have 
been expended in repairs, necessary subsistence, ete. The evidence 
does not enable us to arrive at any conclusion as to what amount, if 
any, was received by her from rents. Nor do we feel justified in dis- 
allowing the commissions for administration allowed to her by the 
lower court. There is no evidence showing maladministration, bad 
faith, or injury resulting from her acts of administration. The proof 
by the tutrix is, that Mrs. Armitage rendered services as nurse, and 
there is no counter evidence disproving this. 

The principal question for decision is that first above mentioned in 
our statement of the grounds of the opposition. 


The Judge «a quo, in his reasons for judgment, in giving validity and 
effect to the mortgages, holds: “ There can be no doubt that tutors can 
administer successions. When they do it, in their sole capacity of 
tutors, without opposition on the part of creditors, they administer the 
same as ‘an effect, a thing belonging to their wards, for. the ultimate 
advantage of their wards,’ and, then, they are entirely governed in their 
administration by the rules contained in the Civil Code under the head 
of tutors.” Suecession of Weber, 16 A. 420. “They may, therefore, 
legally borrow money, grant mortgages, when so authorized by the 
Court, upon the advice of a family meeting. In such case, the decree 
of the Court, having jurisdiction, homologating the proceedings of this 
family meeting, and authorizing the tutor of the minors to borrow, is a 
sufficient protection to the lender. He is not bound to see to the 
judicious application of the money. The tutor alone is accountable to 
the creditors.” 13 A. 364; 7 R. 68; Cane Tutrix vs. Cawthon, sheriff, 
32 A. 953; C. C. 339, 340; 31 A. 35; 26 A. 598. We think the reasons 
and conclusions of the District Judge are correct. 


The judgment appealed from is affirmed at costs of appellant. 








No. 8261. 
THE State Ex Rev. Jostan Fisk vs. THE PoLice JuRY OF 
JEFFERSON, LEFT BANK. 


A mandamus to compel the levy of a tax to pay a judgment against a municipal corporation, 
cannot be assimilated toan execution under a final judgment, from which no appeal lies. 

Pre Relator was appointed, by the District Judge, Parish Attorney, in the absence of an 
appointment by the Police Jury. He seeks, by mandamus, to compel the levy of a tax 
beyond the constitutional limitation, to pay his judgment against the municipal corpora- 
tion, for his fees, on the ground that ther® was a contract between him and the Police 
Jury, resulting from his appointment, and that such contract is shielded by the Federal 
Constitution from impairment by State legislation. 


6 
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Held, that there was no contract in the appointment by the Judge, and hence, that the 
Relator is not entitled to the levy of the tax prayed for. 


PPEAL from the Twenty-sixth Judicial District Court, Parish of 
Jefferson. Hahn, J. 


Chas. Louque, for the Relator and Appellee : 
An answer admits what is alleged in the petition and not denied. 4 Wallace, 548; 4.N.S. 
615; 14 A. 137; 11 A. 103. 


Services rendered by a Parish Attorney under an ordinance giving him a stipulated 
salary, and accepted by the Parish, is an executed contract, the “obligations” of which 
cannot be “impaired.” 10 Howard, 416; 6 Cranch, 136; 8 Wheat. 92; 4 Wheat. 694; 103 
U.S. 10; 13 Wallace, 379. 


Existing laws form part of a contract. 4 Wallace, 550; 8 Wheaton, 92; 1 Howard, 319; 2 
Howard, 612; 12 Wheaton, 231; i0 Cal 570. 


A change of remedy, which materially affects a contract. is void. 8 Wheaton, 92. 
Sec. 2747, R. S., forms part of a judgment without being so embodied. 32 A. 887. 
A debt becomes merged in the judgment. 


If the first suit was dismissed for defect of pleadings, it does not form res judicata. 4 
Wallace, 232 ; 14 Peters, 156; 1 Greenleaf, Evidence. §§ 529-530 ; 2 Wallace, 525. 

The salary of a Parish Attorney, previous to 1877, was not to be paid out of any special 
fund. A lawrestricting him, after execution of his contract, to a special iund which does 
not exist, materially impairs the obligations of his contract. 


Wm. Mithoff, and Chas. F. Claiborne, for Defendant and Appellant: 


When a plaintiff sues a Parish for a money judgment and for a special tax, and the judgment 
allows him a money judgment, but is silent as to the tax, this will be res judicata to a 
su bsequent suit having for its object the levy of a tax to pay the same judgment. 2M. 
142; 7 N. S. 436, 441; 12 A. 95; 8 L. 64; 17 L, 96; 19 A. 98, 304; 18 H. 418; 8 A. 43; 12 A. 
766. i 


A Parish officer must look for payment exclusively to the tax collections levied for the year 
during which his services were performed, or to the provision made for the payment of 
his salary. If the tax levied, or provision made is inswiticient, the remainder does not 
form a debt against the Parish. R. S. 2645, 2786; 26 A. 155; 28 A. 161; 30 A. 1244; 23 A. 
190; 26 A. 60, 150; 28 A. 343, 455; 31 A. 179; 32 A. 392. 

This is the extent of his contract with the Parish, to which he will be restricted. His recourse 
then is to compel the sheriff to levy the tax levied for his purpose. 31 A. 709; Huey & 
Wise vs. Police Jury of Jackson—unreported—decided at Monroe, June 20 !#81. 

If the Parish has exhausted the limit of taxation, he cannot ask for an additional tax. 

Only conventional contracts are protected from impairment by the Constitutional provision. 
C. C. 1761; Cooley's Const. Lim. pp. 273, 241; 32 A. 716, 726. 

The obligation imposed upon a Parish to pay the salary of an officer is vot a “ contract” 
within the meaning of the law. New Orleans Republican Printing Company vs. City of 
New Orleans, O. B. 54, p. 542; State ex rel. Fisk vs. Jefferson Parish, O. B. 54, p. 568. 

General laws applicable to the remedy do not form part of a contract made during theft 
existence. 31 A. 20; 3 A. 253, 692. 

It is only when the remedy is made part of a special law embodying a contract, and as 
making part of that contract. Moore vs. City of New Orleanr, 32 A. 726, 738. 

The 10 mill tax limitation will be enforced in all cases, except anterivr ‘‘ contract ” creditors. 
32 A. 726, 738. 
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ON THE MoTION TO DIsMIss. 


The opinion of the Court was delivered by 

Bermupez, C.J. The motion charges: 

“That there does not appear to be any order of appeal ; 

‘That the amount in dispute is involved in this suit ; and, 

‘That these proceedings are taken merely to carry into execution a 
judgment which is final.” 

1. The record shows that a motion was made for a suspensive 


appeal, and that an order, regular in form and substance, was granted 


upon it. 

2. The plaintiff prays that the defendants be commanded to levy a 
tax to pay the sum of $5,411, for which he has obtained judgments 
against them, and which are executory. This is enough to make the 
case appealable. 

3. The judgments upon which the plaintiff relies to obtain the 
mandamus, do not direct the levy of the tax sought to be ordered to be 
raised, A prayer appears to have been made in the cases in which the 
judgments were rendered, but it was not granted. 

The only execution which those judgments could have received, 
without further judicial action for their enforcement, in a peculiar way, 
was, on plaintiffs’ application, a writ of fieri facias from the clerk. He 
could not have obtained a mandamus from that officer, in the absence 
of an order, or judgment of the court, to authorize the issuance of the 
same. 

The test, whereby to decide whether an act is in mere execution of 
the judgment, is to ascertain whether the act is ordered by the judg- 
ment, expressly or impliedly, by its very terms, or by operation of law. 

The plaintiff does not present the case of a contract, the obligations 
of which are alleged to have been impaired, or sought to be. His case 
does not present the features of that decided in 32 A. 887, which was 
stated to be one of contract; on the merits of which the Court did not 
pass, and which was remanded for the purpose of inquiring into the 
nature of the averred contract. What was then said can have no 
bearing on the present case. 

The motion to dismiss is denied. 


Rehearing refused. 


ON THE MERITs. 


The opinion of the Court was delivered by 

Pocnk, J. Relator, a judgment creditor of the Parish of Jefferson, 
seeks by mandamus, to compel the levy of a special tax for the payment 
of his four judgments, amounting together to $5,411, or in the alterna- 
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tive, to compel the Police Jury to include in their next budget the 
amount of his judgments, and to provide for payment of the same by 
taxation, notwithstanding the constitutional limitation, which is alleged 
as impairing the obligation of his contracts, which were the basis of his 
judgments. 

Among numerous other defenses, the respondents urge that they 
had already exhausted their power of taxation, by levying the highest 
rate authorized under the Constitution and the laws of the State, and 
they have taken this appeal from a judgment ordering the levy of an 
additional tax of six mills on the dollar, notwithstanding the constitu- 
tional limitation of the Parish tax, in order to pay and satisfy three of 
the four judgments declared upon by Relator. 

The theory on which the judgment of the lower court is predicated, 
is, that the indebtedness of,the Parish to Relator, which is recognized 
by final judgments rendered by competent tribunals, arises from 
contracts made and entered into between the Parish and the Relator, 
who was the Parish Attorney of said Parish, between the years 1871 
and 1877, and that, therefore, Art. 209 of our Constitution, which limits 
the rate of Parish taxation, for all purposes, to ten mills on the dollar, 
being an impediment in the way of his recovery on his judgment, 
impairs the obligation of his contracts, and is null as to his contracts, 
as violative of Section 10 of Art. 1, of the Constitution of the United 
States. 

We shall, therefore, confine our investigation to the inquiry suggested 
by the judgment. 

The indebtedness recognized by the judgments sought to be enforced 
by Relator, was on account of his salary as Parish Attorney, and for 
fees due him for services rendered in his said capacity in defending the 
Parish in several suits; a duty which was imposed upon him by the 
law which created his office, and which fixed the rate of his compen- 
sation for such services. 


The law provided for the election of that officer by the Police Jury, 
and it enacted that in case of the failure of that body to elect a Parish 


Attorney within a specified time, the right of appointment should be 
vested in the Judge of the Parish Court, whose appointee was entitled 
to hold the office for the time for which the District Attorney was 
appointed or elected, and it fixed his salary, to be paid by the Parish, 
at not less than one hundred dollars per annum, or as much more as the 
Police Jury might allow. 

The record shows that on the 3d of July, 1872, in order to fill a 
vacancy caused by the resignation of W. T. Scott, Relator was appointed 
Parish Attorney by the Judge of the Parish Court, and that on the 10th 
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of December, of the same year, thirty days having elapsed since the 
election of the District Attorney of the District, and the Police Jury 
having failed toelecta Parish Attorney, the Relator was again appointed 
to that office by the Judge of the Parish Court. 

And it also appears from the evidence, that all the emoluments and 
tees of office which were earned by Relator, and which were allowed 
him in his judgments, acerued during his tenure under these two 
appointments. 

And we also findin the record, that on the 6th of May, 1872, during 
the tenure of Relator’s predecessor, the Police Jury had, by ordinance, 
tixed the salary of said W. T. Scott, Parish Attorney, at the sum of one 
thousand dollars per annum, and that said ordinance having not been 
repealed, was recognized in his judgments, as fixing Relator’s salary as 
Parish Attorney. The question is, therefore, whether the foregoing 
facts disclose a contract between Relator and the Parish, such as is 
shielded under the Article of the federal Constitution invoked by him. 

We think that, under our law and jurisprudence, as well as the 
numerous adjudications on the subject by the Supreme Court of the 
United States, the question must be answered in the negative. 

* A contract is an agreement by which one person obligates himself 
to another, to give, to do or permit, or not to do something expressed 
or implied by such agreement.” Civil Code, Art. 1761. 

A contract has also been defined “as a compact between two or more 
parties.” 6 Cranch, p. 136, Fletcher vs. Peck, or as “ the agreement of 
two or more parties to do, or not to do, certain acts.” 8 Wheaton, 92, 
Green vs Biddle. 

It is, therefore, elementary, that the concurrence of the parties, the 
aqgregatio mentium, is of the very essence of every contract, and that in 
this case,the burden of evidence is on Relator to prove affirmatively 
the existence of a contract between himself and the Police Jury, in the 
matter of his appointment as Parish Attorney. But the evidence shows 
very conclusively that the Police Jury did not, in any manner, directly 
and indirectly, participate in his appointment as such, and that the 
right of appointment of the power from which he received his mandate, 
could be exercised, and could arise only on the failure of the Police 
Jury to make the appointment within a specified time. 

Hence, it follows, that the very legality of Relator’s appointment by 
the Parish Judge, in the manner and under the emergency under which 
it was made, depended essentially upon the inaction of the Police Jury, 
and on its positive exclusion from any participation in the exercise of 
the appointing power, and it is, therefore, clear that there was not, and 
could not, by the very nature of things, be any convention or agreement 
of parties between the Police Jury and Relator. 
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It is not pretended, nor could it be maintained, that in exercising the 
power of appointment in this case, the Parish Judge was the agent, the 
representative, or even the substitute of the Police Jury in the premises, 
and clothed with any authority to bind the corporation in any contract 
or agreement. 

The act of the Police Jury in fixing the salary of W.T. Scott, as 
Parish Attorney, by an ordinance which was in force at the date of 
Relator’s appointment, and which operated in his favor in the matter 
of his salary, cannot be construed as a contract or compact with him, 
to whom it could not have any reference personally. It was merely 
the exercise of a general power conferred by the Legislature, and from 
which flowed the legal obligation, until otherwise ordained, to pay the 
salary thus provided for, to the incumbent of that particular office. 
We, therefore, conclude that the obligation of the Parish to pay to 
Relator his salary, and other emoluments of his office, which cannot be 
contested under the effect of the judgments rendered in his favor, does 
not arise from a contract or agreement between the Police Jury and the 
Relator, but that it was created by the operation of law. Civil Code, 
Art. 1760. 

The distinction made by Relator between contracts executory and 
contracts executed, and which is so learnedly expounded in the numer- 
ous decisions which he quotes from the Supreme Court of the United 
States, can give him no relief, and has no application in this case, in 
which the evidence fails to show any contract, or conventional obli- 
gation, ab initio, and in which the legal obligation of the Police Jury to 
provide for Relator’s compensation as Parish Attorney, could not, in any 
contingency, have ripened into a contract executed, or be assimilated 
to a grant. 

All the decisions which he quotes on this point, are predicated on 
cases showing a contract primarily entered into, and subsequently 
annulled, or sought to evaded by incompatible legislation, either by the 
corporation or by the State. 

But in this case, there is a total absence, in the relations between the 
parties, of any of the elements of a contract, and hence, no contract 
could be evaded or impaired, directly or indirectly. Where there is 
no foundation, there can be no superstruction, and where there is 
nothing, there can be no destruction. 

It therefore follows, from these premises, that Relator has utterly 
failed to show in this case, the existence of a contract as contemplated 
by the article of the federal Constitution, which forbids any State from 
enacting any law impairing the obligation of contracts, and that he is 
not entitled to the remedy which he asks at our hands in the enforce- 
ment of his claim. 
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We are not called upon to point out the remedy which he might 
obtain. Our plain duty, under the prayer of his petition, is to grant or 
disallow both of the remedies which he invokes in the alternative. 

In resting our decision on the facts showing that Relator had not 
been appointed or chosen as Parish Attorney by the Police Jury, we do 
not wish to be understood as holding that the proof of the affirmation 
of that proposition, or that the relations of any officer elected or ap- 
pointed, towards the State or any corporation thereunder, would be 
those of contracting parties, entitling the officer to shield his rights 
under that article of the federal Constitution now under consideration, 
which is so frequently invoked by litigants, and which has been so 
often expounded by the Courts. We particularly omit the expression 
of an opinion on that point, the solution of which is not necessary for 
the purposes of this case. 

We note the argument of Relator, in calling our attention to the ab- 
sence in respondents’ answer of a general denial, or of a special denial 
of his allegation that his judgments were rendered to enforce contracts, 
and in consequence of which, he invokes the rule that the answer ad- 
mits what is alleged in the petition and not denied, thus requiring us to 
consider his allegation of a contract obligation under his judgments as 
admitted by respondents. We understand this rule to apply to allega- 
tions of substantive facts, but not to allegations which are legal 
deductions from facts, and especially to an allegation which is the 
essential legal averment on which plaintiff rests his claim or demand. 

In the case at bar, the allegation that the employment of Relator as 
Parish Attorney operated a contract between him and the Parish, is a 
legal deduction from facts, and is the essential and indispensable aver- 
ment under which Relator could, by any possibility, obtain the relief 
sought. 

Respondents’ resistance to Relator’s demand, under numerous defenses, 
must be construed as a denial of such an allegation. 

In pleadings, a broad distinction must be made between simple 
allegations of substantive facts, and allegations predicated on the 
latter, and pregnant with legal propositions or deductions. Durham 
vs. Williams, 32 A. 965. } 

Besides, Relator’s course in administering proof in support of the very 
averment which he desires us to consider as admitted, justifies the 
conclusion that he has waived any right which he might have derived 
from respondents’ silence on this point. 

It is therefore ordered, adjudged and decreed, that the judgment 
of the lower court be avoided and reversed, and that the mandamus 
prayed for by Relator be refused, at his costs, in both Courts. 
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No. 8311. 
THE StTaTE OF LOUISIANA Vs. WILLIAM JOHNSON. 


Though the accused was indicted jointly with another defendant, he may‘be tried alone, and 
the fixing of the case for trial against him alone, is virtually ordering a separate trial. 
Evidence was properly received of the resistance offered by the accused te the search made 

for the stolen goods. : 
Burglary and larceny may be charged in the same count of the indictment without inval- 
idating this instrument for duplicity. 


PPEAL from the Twentieth Judicial District Court, Parish of 
Lafourche. Knoblock, J. 


J. S. Billiu, for the Appellant : 


1. No severance having been asked for on the part of the State, there could have been no 
separate trial under a joint indictment, when defendant objects. 
The evidence must be confined to the issue, for the general rule is, that no evidence is 
admissible of other felony, or offenses committed by the prisoner, than that charged in the 
indictment. 3d An. 512; Wharton Am. Cr. Law, 4th Ed. par. 647. 
Under our Statutes and the Common Law, two distinct offenses are not to be charged in 
the same count of the indictment, and if they are so charged, it is a matter of substance, 
and a motion in arrest must prevail. See 30 An. p. 311; State vs. Palmer, 32 A. 565; 32 
A. p. 812; Waterman, p. 339, Sec. 185. 


i. A. O'Sullivan, District Attorney, for the State, Appellee. 


The opinion of the Court was delivered by 

Topp, J. The defendant is appellant from a sentence of five 
years imprisonment at hard labor in the penitentiary. He was indicted 
jointly with one Peter Johnson. 

The indictment charges (quoting its language) as follows: That the 
accused “in the night time the outhouse appurtenant to the dwelling 
house of Mrs. Louise Theriot, and by her, the said Mrs. Louise Theriot, 
then occupied, feloniously and burglariously did break and enter with 
intent the goods and chattels of the said Mrs. Louise Theriot in said 
outhouse then being, then in the said outhouse, feloniously and 
burglariously to steal, take and carry away, the said Peter Johnson and 
William Johnson, then in the said outhouse, of the goods and chattels of 
the said Mrs. Louise Theriot, two and one-half barrels of rice * * * 
then feloniously and burglariously did steal, take and carry away,” ete. 

Both of the accused were arraigned, pleaded to the indictment, but 
the appellant alone was tried and convicted. It appears that when the 
case was fixed for trial, the defendant alone was present. Peter Johnson, 
the other accused, being sick and not able to attend, and on the day 
fixed the defendant was tried, as stated. When the case was called for 
trial, the defendant objected to the trial, on account of the absence of 
the other party jointly charged with him, alleging that no severance 
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. 


had been ordered or granted by the court, and that without such 


severance he could not be tried separately. His objection was over- 
ruled and a bill of exceptions taken. Another bill was taken to the 
admission of evidence, showing that resistance was made by the 
defendant to the officers at the time of his arrest, whilst they were 
making search for the property alleged to have been stolen. 

A motion was made to arrest the judgment on the ground of duplicity 
in the indictment, in charging the offenses of burglary and larceny in 
one count, which motion was overruled. 

These several rulings constitute the alleged errors relied on to set 
aside the sentence and judgment appealed from : 

First. It appears that the case was fixed for trial as to the defendant, 
which virtually ordered a separate trial for him, without objection on 
his part, he and his counsel being present at the time. Were there any 
question in regard to the legality of such trial, this waiver on the part 
of the accused, or failure to object at the proper time, would have cured 
the irregularity. We do not, however, consider that the separate trial, 
under the circumstances shown, was illegal or unwarranted. R.S. 1870, 
Sec. 999; 1 Wharton Crim. Law, § 433; 7th Ed. Bishop’s Crim. Prae.; 
3d Ed. 1018. 

Second. Evidence was properly admitted to show that search for 
the stolen goods was resisted by the accused. Had the goods been 
found in the premises searched, occupied by the accused, it would have 
been a circumstance pointing to his guilt. If he resisted such search, 
the fact of such resistance favored the presumption that the stolen 
goods were on the premises and thus constituted a circumstance bear- 
ing on the question of his guilt. 

It may be regarded as part of the res geste, and was offered, not with 
a view to prove the party guilty of a different crime, but as a circum- 
stance tending to show his guilt of the offense charged. Roscoe Crim. 
Evid., p. 90; 16 A. 376 ; 30 A. 601. 

Third. Burglary at common law is defined as “a breaking and 
entering the mansion-house of another in the night with intent to 
commit some felony within the same, whether such felonious intent be 
executed or not.” 

By statute it is equally a burglary, if the house entered is an out- 
house appurtenant to the mansion. And it is for this offense the 
accused in this case is prosecuted. R. S. Sec. 852, 854. It is sufficient 
to charge the entering and breaking with a felonious intent, or intent 
to commit any of the crimes mentioned in the statute; but it is none 
the less burglary, if the intent is executed after the entering by the 
commission of larceny or other crime designed. The averment that 
such other crime was actually committed, does not vitiate or detract 
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from an indictment for burglary. And while the general rule is, that 
two distinct offenses cannot be joined in one count in an indictment, it 
is a well recognized exception to the rule, that burglary and larceny 
or other crime may be so charged without making the indictment 
amenable to duplicity. 

On this point we quote from Bishop: “If a man in the night time 
breaks and entersa dwelling house intending to steal therein, and there 
does steal, he may be punished for two offenses, or one, at the election 
of the prosecuting power. If in a single count the ‘indictment 
charges him with breaking, entering and stealing, his offense is single, 
being burglary in a particular manner.” Bishop Crim. Law, Ist Vol. 
$ 1062, 6th Ed.; 11 N. H. 37; 3d Rawlee, 207; 7 S. and R. 491; 20 Pick. 
356; Wharton Crim. Plead., 8th Ed. 244; Ib. Crim. Law, 818, 819; State 
vs. Christian, 30 A. 367; State vs. Depass, 31 A. 489. 

We have thus reviewed the rulings complained of and do not find 
the charges of error therein sustained, but, on the contrary, that the 
rulings are conformable to law and supported by ample authority. 

The judgment and sentence are therefore affirmed, with costs. 








No. 7175. 
SUCCESSION OF THOMAS MULLIGAN vs. REv. THomas J. KENNY. 


A workman, making repairs to a building against the will and directions of the owner, is 
not entitled to remuneration, and has not the legal rights of a negotiorum gestor. 


PPEAL from the Fifth District Court for the Parish of Orleans. 
Rogers, J. 


Chas. Louque, for Plaintiff and Appellee. 


James Timony, for Defendant and Appellant. 


The opinion of the Court was delivered by 


FENNER, J. The decedent, Thos. Mulligan, had been employed by 
defendant to put a bell in the tower of the Church, of which the legal 
title was in the latter. While so engaged, he discovered that some of 
the beams in the tower were rotten and apprised defendant of the fact. 
He was informed by defendant that he had no authority to make any 
contracts exceeding fifty dollars in amount, without the sanction of 
higher Church officials, and only consented to allow the work to be done 
upon Mulligan’s guaranty that it should not cost more than forty-eight — 
dollars.. Mulligan was further advised of defendant’s unwillingness, 
owing to financial difficulties, to incur heavier expenses for repairs, how- 
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ever necessary, defendant saying to him that he would see the tower 
tumble down before he would do so. 

While Mulligan was employed in the work contracted for, defendant 
lett the city for Europe, and was absent about two months. 

Thereafter, Mulligan discovering that the cross-timbers supporting 
the roof of the Church were rotten, exposing the roof to danger of fall- 
ing, without consulting any person, and without communicating at all 
with the absent owner, braced and strengthened the timbers with iron 
ties, plates and bolts and other reparations, and upon the return of 
defendant from Europe, presented him with a bill for more than $1600, 
on which the present suit is brought. 

The evidence is that the repairs were insufficient to render the sup- 
ports of the roof safe, and left them still in need of new and expensive 
work to accomplish that purpose, in the execution of which the work 
and materials of plaintiff would not be of the slightest use. 

We are clearly of opinion that this is a case where the workman has 
intruded his services, not only without the consent or approval of the 
owner, but against his will, as plainly inferable from the prior inter- 
views between them. In such case, the equitable maxim that no one 
should enrich himself at another’s expense, which is the foundation of 
the right of the negotiorum gestor, is without application. 11 Toullier, 
No. 55; 12 Duranton, No. 19; 3d Zacharizx, § 441, note 15; 10 Dalloz, p. 
778. See also Fox vs. Sloo, 10 A. 11; MeWilliams vs. Hagan, 4 Rob. 
374; MeCaulay vs. Hagan, 6 Rob. 359. 

Aside from this, we are doubtful, under the evidence, whether the 
expenses, reimbursement of which is claimed, were “ useful and neces- 
sary ” within the meaning of Art. 2299, C.C. The work may have 
afforded some temporary relief, but it is clearly proved, that the work 
necessary to secure the roof permanently was still required and would 
cost as much as‘if plaintiff’s work had never been done. We see no 
merit in plaintiff’s case, except to the amount of the work contracted 
for, and allowed by the Judge a quo. 

We think there was error in allowing merely a nonsuit for the bal- 
ance. The defense was established, and the claim should have been 
absolutely rejected. 

It is therefore adjudged and decreed, that the judgment appealed 
from, be amended by rejecting plaintiff’s demand, except so far as 
allowed in the judgment, and that, in other respects, it be affirmed, 
appellee to pay costs of this appeal. 


The Chief Justice, having been consulted as counsel, recuses himself. 
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No. 8424, 


THE STATE OF LovIsIANA Ex REL. WM. STEVENS Et. AL. vs. A. E. 
LIVAUDAIS, JUDGE OF THE TWENTY-FOURTH JUDICIAL District 
FOR THE PARISH OF PLAQUEMINES. 

Under the provisions of the Constitution of 1879, justices of the peace have no authority to 


act as examining and committing magistrates in cases of capital punishment or hard 
labor. Such authority is vested, in those cases, in the District Courts alone. 


A PPLICATION for Mandamus. 


F. C. Zacharie, for the Relators : 


The Constitutions of 1845, 1852 and 1864, and the laws thereunder, authorized justices of 
the peace to hold preliminary examinations in all criminal cases. 

The Constitution of 1868, and Section 1010, Revised Statutes, thereunder changed the 
system, so that justices of the peace could not preliminarily examine in cases, capital or 
felonious, and remitted that duty to Parish and District Judges exclusively. 

Articles 109 and 126 of the Constitution of 1879 continued the system of 1868, and engrafted 
it on the Constitution, thus continuing in force the Section of the Revised Statutes, and 
not repealing it. 


T. A. Flanagan, for the Respondent. 


The opinion of the Court was delivered by 

Levy, J. In their petition for a mandamus, the Relators, William 
Stevens, Charles Stevens and Wm. Taylor, residents of Plaquemines 
Parish, represent that, under a commitment from a Justice of the 
Peace of said Parish, they have been arrested and are held in custody 
and confinement on the charge of murder, alleged to have been com- 
mitted by them on the 30th of November, 1881; that they are entitled 
to preliminary examination in order to show, if they can, that there is 
no reasonable ground for their detention and that they are entitled to be 
discharged or bailed ; that, under Arts. 109 and 126 of the Constitution 
of the State of Louisiana, and also under Section No. 1010 of the Revised 
Statutes of said State, the District Judge of the District in which said 
capital crime is charged to have been committed, alone has jurisdiction 
to hold said preliminary examination and to discharge or bail Relators ; 
that they have applied to the Hon. A. E. Livaudais, Judge of said 24th 
Judicial District Court for said Parish, to hold said preliminary exami- 
nation, to inquire into the matters with which they are charged, and to 
bail or discharge them, if in such examination there be found no 
reasonable grounds for their detention ; that said Judge has declined 
and refused to hold said examination. They allege that said Judge has 
sole jurisdiction to hold this examination for the purposes aforesaid, 
and his refusal to do so subjects them to confinement, without hearing, 
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until the next regular term of the District Court for said Parish, on the 
3d Monday of March, 1882; wherefore, they prayed for a writ of man- 
damus, ordering said Judge to hold said examination. It was ordered 
by this Court that the defendant comply with the prayer of the peti- 
tion, or show cause to the contrary, on the 9th of December, 1881. 

For answer, the Hon. District Judge averred, that the Relators are 
confined, as alleged by them, under a commitment issued by P. E. 
Berry, Justice of the Peace for 8th Ward of said Parish of Plaquemines, 
on the affidavit of the Coroner of said Parish, charging the crime as 
alleged. 

That the said Justice of the Peace, or any other Justice of the Peace 
of said Parish, has criminal jurisdiction in all cases, under Art. 126 of 
the Constitution of Louisiana, and that there is nothing in said article 
limiting or restricting their jurisdiction as examining and committing 
magistrates, in all criminal cases ; their power to bail or discharge alone 
being limited or restricted to certain cases; that holding “ preliminary 
examinations” forms no part of the duties of a District Judge, under 
the Constitution and laws of the State; that Sec. 1010 of the Revised 
Statutes is not in force and has no application to the existing judicial 
system, and that to hold said examination would interfere with the term 
of his Court now being held in another Parish of his District. He 
further objects that this is an attempt to force upon him the duties of a 
committing magistrate, in a case upon the merits of which he will be 
‘alled to sit and decide, with the aid of a jury, in the exercise of his 
original jurisdiction as District Judge. 

Art. 109, of the Constitution of 1879, declares that the District Courts 
“shall have unlimited original jurisdiction in all criminal matters.” 

Art. 126 declares, that Justices of the Peace “shall have criminal 
jwisdiction as committing magistrates, and shall have power to bail 


or discharge, in cases not capital or necessarily punishable at hard 
labor.” 


The last article plainly expresses that the duties of committing mag- 
istrates fall under criminal jurisdiction, and Article 109 confers 
“unlimited criminal jurisdiction ” on the District Courts, thus compris- 
ing that feature within such unlimited jurisdiction. 

We consider Section 1010 of the Revised Statutes of 1870, as being 
in force so far as the powers of the District Judges in criminal matters 
are concerned, and is, in those respects, unrepealed, not being inconsist- 
ent with the letter or spirit of the Constitution. Whatever other powers, 
as committing magistrates, may be conferred upon Justices of the 
Peace under the phrase, “they shall have criminal jurisdiction in 
criminal cases,” it is plain that, under the succeeding phrase, they 
have no power to bail or discharge in cases * capital or necessarily 
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punishable at hard labor.” The sole object of a preliminary examina- 
tion being to determine whether a party shall be discharged, bailed or 
held in custody, it would be absurd to have such examination held be- 
fore a Justice of the Peace, in cases in which those magistrates would 
have no power to determine those questions. Such could not have been 
the intention of the Constitution, the proper construction of which ac- 
cords with pre-existing laws, requiring preliminary examinations, in 
such cases to be held before the District Judges, who have full power 
in the premises. 

The objection urged, in regard to interference with a sitting court, 
strikes us as merely an argument ab inconvenienti, and is entitled to no 
serious weight in a case like this, especially as the Relators, themselves, 
ask that the examination may be held on a day to be fixed by the 
Judge, and it is to be*presumed that would be done within such reason- 
able delay as in the sound discretion of the Judge would be deemed 


proper. 
The objection that the Judge cannot be called upon to hold a pre- 
liminary examination in a case where he would have to sit and decide 


on its final trial, is wholly untenable. Otherwise, for the same reason, 
Article 115 of the Constitution, which provides that, “the District 
Judges shall have power to issue writs of habeas corpus, at the instance 
of all persons in actual custody, in their respective Districts,” would 
be inoperative. 

It is therefore ordered, adjudged and decreed, that the alternative 
mandamus issued herein be made peremptory, at costs of the 
respondent. 

Rehearing refused. 








No. 8025. 


Peter Marcy vs. CHARLES PRAEGER ET ALs. 


The sureties of a sheriff who have limited their liability when signing the bond, cannot be 
held responsible beyond the amount specified. 


PPEAL from the Fourth District Court for the Parish of Orleans. 
Houston, J. 


T. Gilmore & Sons, for Plaintiff and Appellant : 


The obligations of sureties in the official bond of a defaulting sheriff are identical with 
those of the principal. His obligations are to be considered as transported into the bond 
in their entirety, and bind the sureties for specijic performance in the same manner as be 
is himself bound by law. Schmidt vs. New Orleans, 33 A. 19. 
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The amount of the bond is a common fund for the common benefit of those whose funds 
have been illegally used or converted, and should be distributed awong the different 
creditors, according to their several priorities. One creditor cannot, by an individual 
suit, appropriate to himself the entire benefit of the security and exclude all others; nor 
can payment to such creditor operate as a discharge to the surety. Pollard vs. Bailey, 20 
Wall. 527; Terry vs. Little, 101 U. 8, 218; Dougherty vs. Peters, 2 Rob. 534. 

The surety could have protected himself against the payment by a petition in the nature 
of a bill of interpleader. Story Eq. Jur. Sec. 824; Fortier vs. Slidell, 7 R. 398; Hale vs. 
Wells, 3 A. 504; Haugherty vs. Thiberge, 24 A. 443; Baker vs. Pagaud, 26 A. 229. 

There is no right ef division between sureties so bound ae against the creditor. City of 
New Orleans vs. Waggaman, 31 A. 299, : 

The proof is insuflicient to sustain the defense. 


W. S. Benedict, for Defendants and Appellees. 


The opinion of the Court was delivered by 

BerMupDEZ, C. J. This is an action against two of the sureties of a 
defaulting sheriff. Their defense is, that they have already, as such, 
paid under judicial coercion, more than the amount for which they 
respectively signed the bond. There was judgment in their favor and 
the plaintiff has appealed. 

In this Court, he complains that the appellees have completed the 
transcript, which was deficient by their tault, and he claims that we 
should ignore the supplement. 

The appellant also complains, by bills of exception, that the two 
sureties were permitted by the lower court, during the trial, to file and 


set up special pleas, which were not of payment proper, but only of 
discharge. 


On the merits, he insists that, even if it were true, which is denied, 
that the sureties have paid, as they say they have, they are still liable 
to him, because they have paid without authority, as they could and 
should have protected themselves against payment, by a petition in 
the nature of an interpleader, and because they do not enjoy the 
privilege of division against him. 

Ist. We are ata loss to perceive why the plaintiff can complain of 
the completion of this defective transcript which he has brought up. 
The clerk’s certificate attached to it dees not show that the appellees 
were called upon for the production of the records and documents 
which were submitted by them as evidence, in the lower court, and 
which had been leit out by him. The appellant does not charge that 
the additional transcript is incorrect in any particular, but merely 
objects to it in toto. It was procured on the sworn application of the 
appellees, seasonably made, under the mandate of this Court, and was 
properly attested and transmitted. We see no reason, a diminution 
of the record having been suggested and acted upon, and the sufficiency 
or authenticity of the supplemental transcript not being assailed, why 
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we should exclude an important element for the determination of this 
controversy, particularly, as in furtherance of the ends of justice, we 
might otherwise have to remand the case, or to suspend our action 
upon it, until the completion of the transcript. 

2d. The lower court sustained plaintiff’s objections to the introduc- 
tion of evidence by the defendants, tending to show exoneration by 
reason of payment, on the ground that the averment under which the 
proof was offered, was too vague and insufficient, in not stating the 
date, mode and amounts of payments, and the names of the persous 
paid ; but the Court overruled the other objections, which were predi- 
cated on the theory, that the sureties were unconditionally liable, 
without reference to the limited amount for which they had subscribed 
the bond, and that they could not avail themselves of such payment as 
against the plaintiff, 

The sureties had first pleaded generally, in their answer, without 
going into details, that they had paid under execution, as sureties, the 
full amount of their liability on the bond; but when, on the trial, they 
offered to introduce proof in support of the averment, plaintifi objected 
and the Court ruled as stated. Then it was, that the sureties obtained 
leave to file a special defense, setting forth the particulars called for, 
and which had not been embodied in the answer. 

By permitting the sureties to satisfy plaintiff's technical demands, it 
would seem that plaintiff should have had no occasion to complain. 
Indeed, he was thereby furnished with the information which he desired. 
Had he pleaded surprise, and applied for a continuance to prepare in 
rebuttal, and had the Court refused his motion, he might be entitled to 
complain; but he has not done so and cannot, therefore, be heard. 
The pleas are such as could be set up, in exoneration under the cireum- 
stances, at any stage, during the progress of the trial. 

In other respects, the Court ruled correctly, as the remaining ebjec- 
tions went, not to the admissibility, but to the effect of the evidence, 
the case being on its merits, and the question of law raised not being 
free from all doubt. It was safer for the Court and for the parties to 
receive the evidence, as was done. 

Having thus disembarrassed the case from those preliminary objec- 
tions apparently calculated to retard its determination, we will now 
proceed to consider it on its merits. 


MERITs. 


A review of the evidence satisfies us that the sureties have paid, 
under execution, more than the amount for which they respectively 
signed the sheriff’s bond, $5,000. Although the plaintiff claims that 
such is not the fact, still he has not assumed to figure out any error of 
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calculation by the defendants. The proof offered consisted of the 
writs and of the returns on them, showing satisfaction by the sureties, 
of different amounts, aggregating more than the sum which they had 
assumed eventually to pay under the bond. The sheriff was the 
officer of the law authorized to coerce payment. He was the legal 
agent of the judgment creditor, whose title has remained unassailed. 

The objection that, from the fact that the defendants could have 
testified as to the payment, and have not done so, it must be inferred 
that the payment did not take place, has no foree. The defend- 
ants had offered the best evidence in their power, and of which the 
case admitted. It had not been attacked and required no corroboration. 

The plaintiff further contends: that the obligations of sureties, in the 
official bond of a defaulting sheriff, are identical with those of the 
principal, whose obligations are considered as transported into the 
bond, and bind the sureties, in the same manner as he is himself by 
the law. 

In support of this proposition, he refers to 33 A. p. 19, which, far 
from sustaining absolutely that doctrine, is clearly destructive of it, so 
far as it may be sought to saddle upon sureties a liability beyond that 
specially assumed and restricted by them in the bond. 

That authority expressly recognizes that a surety stipulating the 
extent in amount of his liability, under the special permission of the 
law, on a sheriff’s bond, cannot be held, under any contingency, beyond 
that limited amount. 

In the case of the Teutonia Bank vs. Wagner, 33 A. 734, the liability 
of sureties on a similar bond was thoroughly considered, and, we think, 
finally adjusted. It was there distinctly announced, that no liability 
judicially liquidated against the principal, can be enforced against 
each of the sureties, beyond the limited amount for which each agreed 
to, and did bind himself. 

The plaintiff moreover claims, that the amount of the bond is a 
common fund, for the common benefit of those whose funds have been 
illegally used or converted, and should be distributed among the differ- 
ent creditors, according to their several priorities, or rank ; that one 
creditor cannot, by an individual suit, appropriate to himself the 
entire benefit of the security and exclude all others; and that payment 
to such creditor cannot operate as a discharge to the surety, who could 


have protected himself by an interpleader. 

We have reviewed the authorities to which the plaintiff has invited 
our attention. The common law authorities are not in point, and 
would not be entitled to much weight under our peculiar system of 
practice. 


The authorities contained in our local jurisprudence have no bearing 
4 
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on the matter under consideration. On the contrary, we find in 2 R. 
537, which was a case somewhat similar to the one at bar, in which a 
like pretension had been raised, that the Court ruled adversely to it, 
saying: ‘‘ The law has not provided for a concurso, in a case like the 
present one.” 

It may well be that our system is deficient in that particular, 
although we do not perceive that it is. It may be, that in such cases, 
the liability of the sheriff and his sureties, after being liquidated, 
should not be enforced, until after opposition shall have been made to 
the discharge of the principal and the oppositions referred, for deter- 
mination, under the provisions of Act of 1877, p. 20; R. 8S. 358, et seq. 
and 3729; but, in the absence of such legal provision countenancing 
the position of plaintiff, we do not feel authorized to decide that the 
sureties have prematurely and illegally paid, and should be subjected to 
another payment, in the teeth of their limited responsibility, evidenced 
by the very contract of suretyship relied upon by the creditor. 

Ruling differently from what we do, would be to violate the elemen- 
tary and fundamental principles in matters of suretyship, which pro- 
hibits that sureties be held under different or more onerous conditions 
than the principal. Lex vigilantibus favet. 

Finding no error in the judgment appealed from, it is affirmed 
with costs. 

Rehearing refused. 








No. 7166. 


Wipow J. P. CHapuis vs. T. S. WATERMAN. 


Damages granted by the court for the illegal seizure of plaintiff's property, after notice given 
to the seizing creditor that the said property did not belong to the judgment debtor, but 
to the plaintiff. 


PPEAL from the Fourth District Court for the Parish of Orleans. 
Houston, J. 


A. Brieugne, for Plaintiff and Appellee : 


If the property of A be seized under proceedings authorizing the seizure of that of B. it is 
a tortious act. The right of plaintiff arises under that article of our Code which declares 
‘that any act whatever of man, that causes damage to another, obliges him by whose fault 
it happens, to repair it.” C. C. 2315, 2316; 5 R. 116; 9 R. 367; 12 R. 20; 4 R. 39, 136; 6 R. 
385; 4 A. 201; 7 A. 524; 17 A. 21; 8L. 33. 

Plaintiff in execution must, at his peril, avoid seizing under execution property not be- 
longing to defendant; it is not enough to presume it his on strong grounds ; he must know 
it. Duperon vs. Van Wickle, 4 R. 39. 
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The measure of damage is the amount of loss the plaintiff has sustained, and the profits he 
has been deprived of by the acts of the defendant, R. C. C. 1934, §3, and the general rule 
of our law is, that the reparation must be equal to the injury. 4 A. 440; 13 R. 79, 534; 10 
A. 753; 11 A. 253; 28 A 340; 29 A. 516. 

Much discretion is left to the court and jury in the assessment of damages for offenses 
and quasi offenses, 17 A. 19; 1s A. 26; and they have discretion to assess damages for a 
quasi offense without proof of their exact amount. 17 A 19; 15 A. 133. 


Albert Voorhies, on same side. 
Braughn, Buck & Dinkelspiel, for Defendant and Appellant: 


Where a debtor is continually in possession of, and controls personal property to the 
knowledge and with the consent of the owner, damages for an illegal seizure in such 
cases cannot be recovered. Benjamin, Sales, 393 et seq. 

Malice is always the essential element in a suit for punitive or vindictive damages, and 
where this ingredient is wanting, nothing save a bare indemnity will be allowed. 11 R. 
288; 3.1L. 523; 74.519: 13 A116. 

The courts will carefully scrutinize the testimony on which actions for damages are the 
essential features, and where it is manifest that the party plaintiff is attempting to impose 
false testimony, in order to inflict serious damages, and the claim, in the main, is thus 
composed. Courts will not listen to those statements, but will leave the parties where 
their own bad conduct has placed them, and not protect them by maintaining and uphold- 
ing mere illusions. 13 A. 445. , 
Where lawyers’ fees have been prayed for in an injunction suit, and the judgment of the 
court refuses to grant them, they cannot again be urged in another action, and the 
judgment allowing them is clearly erroneous. 1 McGloin, 124. 

Where one, acting in good faith, seizes the property of another, who, by his conduct; 
creates a reasonable belief that it is held in his own name, to shield it from the trne 
owners’ creditors, such party cannot ask the expenses of a litigation, to some extent in- 
vited, to be reimbursed in damages. 11 A. 688. 


J. Ward Gurley, Jr., on same side. 


The opinion of the Court was delivered by 

FENNER J. This is an action for damages for the illegal seizure and 
detention of property of plaintiff, under an execution upon a judgment 
of defendant against A. M. Mir. 

Mir had been the proprietor of a soda-water and cake stand, kept 
under privilege granted by the city, upon city property adjoining the 
French Market. 

Waterman had supplied Mir with soda-water, for which the latter 
became indebted to him in the amount of one hundred dollars, and for 
said sum Waterman sued and obtained judgment against him. He 
caused a writ of fi. fa. to issue and was proceeding to seize the soda 
stand and its contents, when he was notified by Mrs. Chapuis, the 
present plaintiff, and the mother-in-law of Mir, that she was the owner 
thereof, under a purchase by notarial act, from Mir, executed not long 
before. Finding that Mir had remained, and was then in charge of the 
business, after the sale as before, and that no perceptible translation of 
possession had taken place, and considering the relationship between 
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the parties, Waterman, upon the advice of his counsel, disregarded this 
notice and directed the seizure to be made at all events, after furnishing 
the bond of indemnity required by the constable. The goods in the 
stand were seized and removed by the constable and the stand itself 
was placed in charge of a keeper. 

Mrs. Chapuis then brought an injunction suit, asserting her title to 
the property and restraining its sale, which, after contest, was finally 
decided in her favor. Immediately upon the rendition of this judgment, 
after a maintenance of the seizure for 167 days, Waterman released it, 
restored Mrs. Chapuis to the possession of the stand and of all its con- 
tents, except cakes, candies and other perishable articles which had 
become valueless. 

The privilege from the city was paid for at the rate of one dollar and 
half per day. The shed, stand and other fixtures, cost, according to the 
estimate of some witnesses, $75, and according to Mir’s statement, about 
three hundred dollars. The contents of the stand, consisting of cakes, 
candies, chewing and smoking tobacco, and like articles, with boxes, 
ghakses, etc., were worth, under the claim of plaintiff, in her petition, 
$350; but, according to the positive statement of the officers who seized 
and inventoried them, not more than fifteen or twenty dollars. In order 
not to damage the privilege, by its suspension during the seizure, 
‘Waterman obtained permission to carry on the business and employed 
a man for that purpose, who kept up a stock similar to that of plaintiff 
and kept the stand in operation, resulting in a nett loss to him of about 
$100. The price alleged to have been paid by Mrs. Chapuis for the 
entire concern, including a stock more valuable than that on hand at 
time of seizure, was one thousand dollars. After her purchase the same 
had been offered for sale to another person by Mir, for eight hundred 
dollars, and after release of the seizure, it was actually sold by her at 
auction for the nett sum of $284. 

For the seizure of such property, and interference with such business, 
under circumstances presenting every element of probable cause and 
excluding every suspicion of malice or evil intent, the plaintiff in this 
suit claims the sum of $14,573, as damages. 

We will first dispose of several legal questions contested between the 
parties. 

Ist. The fact that the dealings between plaintiff and Mir were such 
as reasonably to induce the defendant to believe that the property 
continued to belong to his judgment debtor, cannot exempt him from 
liability for proper damages, under the circumstances of this case. Had 
he seized without notice of the sale to plaintiff, he might possibly, 
(though we do not so decide), have been exempt up to the date of such 
notice. But, having been advised of plaintiffs title and put on his 
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guard, he acted at his peril when he disregarded it, and must abide the 
consequences. Duperon vs. Vanwinkle, 4 R. 39. 

2d. Plaintiff is entitled, as damages, to attorneys’ fees paid in the 
injunction suit to prevent the sale and secure the return of her property. 
Given vs. White, 29 A. 517; Dyke vs. Walker, 5 A. 519; Willis vs. 
Scott, 11 A. 1082. 

The plea of res judicata against this item is not founded. She claimed 
no damages in her injunction suit, and they were, therefore, not disal- 
lowed by the judgment therein. 

3d. She is not entitled, as damages, to attorney’s fees in prosecuting 
the present action. 19 La. 357; 134.449; 14 A. 311, 757, 826; 10 A. 
563; 13 A. 342. 

4th. Loss of profits, not speculative in character, but resulting from 
the stoppage of business by a seizure, is a proper element of damages. 

Nothing remains but a mere question of guantwn. 

The District Judge allowed plaintiff tour hundied and tomtecn 
dollars, of which both parties violently complain. 

After a patient and minute study of a vast mass of testimony, con- 
flicting at every point, and subjecting the whole to the tests of reason, 
probability, and conformity to ordinary experience, we are unable to 
reach a conclusion differing from that of the Judge a quo, with sufficient 
certainty to justify us in disturbing his judgment. 

Judgment affirmed, at appellant’s cost. 

Rehearing refused. 








No. 8464. 


THE STATE OF LOUISIANA EX REL. FRANK THOMAS vs. Cus. A. 
BrvusLE, SHERIFF. 


A habeas corpus will not issue where the prisener, who had furnished bail before the commit- 
ting magistrate, for his appearance before the Listrict Court, presided over by the same 
officer, is ordered by the latter, after a true bill for manslaughter has been found, to be 
confined, and refuses to furnish a new bord. It requires no proceeding to authorize the 
Judge to issue such an order, which is in the nature of a bench warrant. 


A PPLICATION for Habeas Corpus, 


Barrow & Pope, tor the Petitioner. 


The opinion of the Court was delivered by 
BERMuUDEZ, C.J. This is an application for a habeas corpus. 
The Relator substantially avers that, after a preliminary exam- 
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ination on a charge made by affidavit against him, of having assaulted, 
shot and mortally wounded one Jack Talbot, who since died from 
the effects of the wound, the District Judge held him to answer a 
eharge for manslaughter, but allowed him the privilege of bail, requiring 
a bond of $250, which was furnished ; that subsequently, the grand jury 
having found a true bill against him for manslaughter, he was arraigned 
and pleaded not guilty; that afterwards, the case was continued once 
and more; that the presiding Judge, after the last continuance was 
granted, ordered, on the suggestion of the District Attorney, that the 
Relator be committed and held in custody, directing that he be released 
on furnishing a bond for $250 ; that, on his failing to give such bond, he 
was and still is committed; that the action of the Judge is unwar- 
ranted by law or the facts of the case ; that the imprisonment is illegal ; 
that the Judge had no right to deprive Relator of the benefit of the 
bond already executed, without a new charge, some proceeding, evi- 
dence and a hearing, if he could consider the case at all; that the order 
invades his rights and is oppressive; that he should be restored to 
liberty. He prays for the usual relief. His counsel was heard in 
support of the application. 

The offense charged not being a capital one, the right of the Relator 
to be admitted to bail was undisputable and is acknowledged. Const. 
Art. 9. 

The complaint is not that the bond required is excessive, but that it 
was demanded without warrant of law, ex parte, and without a charge 
based on new facts, without a hearing, and without evidence on the 
charge. 

The bond furnished by the accused after the preliminary examination, 
was required to secure his appearance at the next District Court. R. 
S. 1010, §3. Any insertion in the bond for any further or different 
appearance, was unauthorized and may be considered as unwritten. 
On the appearance of the accused at the first term of the District Court, 
after he was permitted to give bond, the obligation was cancelled, and 
the sureties became discharged. 

It is the common practice, when the indictment is returned, a true bill 
having been found, for the Judge to issue a bench warrant or an order 
of commitment in the nature of such warrant, and to fix immediately 
the amount of bail, precisely because the previous bond had gone out 
of existence. The condition of tle bond given after the finding of the 
true bill may well be, and for good reason, conditioned for the appear- 
ance of the accused from day to day and from time to time, and until 
discharged finally by the court. 

The first order admitting the accused to bail, to answer on a charge 
by affidavit of manslaughter, cannot be invoked as res judicata, so as 
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to prevent the District Judge from requiring a new bond after the 
finding of a true bill. 

Had the Judge tixed a too large amount for the bond to be furnished, 
the accused would not have been withouta remedy. The Judge, at the 
request of the accused, or on his own motion, could have reduced the 
umount without hearing evidence. What he could have done to 
decrease, there can be objection for him to do to increase. 

The significant fact of the finding of a true bill against the accused 
for manslaughter, and the application of the representative of the State, 
coupled with the knowledge previously and officially acquired by the 
Judge of the apparent guilt or innocence of the accused, made it 
certainly his duty to issue an order for the arrest, a bench warrant for the 
commitment of the accused, and as the offense was bailable, to provide 
for his release therefrom, on his giving bond in the sum of $250, which 
appears quite reasonable and is not charged as excessive. 

It was not necessary for the Judge, asa condition precedent to 
issuing the warrant and requiring the bond, to have initiated or caused 
to be initiated, any proceeding against the accused, or heard any 
evidence, 


The action of the District Judge is warranted by reason and by 


authorities, 

The Relator is in custody in the Parish of Iberville. On the face of 
a petition for habeas corpus, which shows that he is not entitled to the 
relief sought, and after hearing his counsel, who has failed to satisfy 
us to the contrary, we are justified in not ordering the defendant 
sheriff to produce his body and the cause of his capture and detention, 
which abundantly appears from the complaint itself. 

It would be requiring a useless ceremony, entailing trouble and 
expense, and of no benefit whatever to the accused. 

The application is refused. 








No. 7152. 
Mrs. Mina H. Topp vs. THE PrEpMONT AND ARLINGTON LIFE 
INSURANCE COMPANY. 
The receipt of the Insurance Company for the plaintiff's draft, furnished for the first annual 
premium, which is alleged to evidence a contract of insurance between the parties, con- 


stituted no such contract. ‘ Verbal evidence was admissible to show that said receipt was 
no contract. 


The agent of the Insurance Company could not bind his principal in the premises without 
special authority. 

PPEAL from the Sixth District Court, for the Parish of: Orleans. 
Rightor, J. 
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D.C. & L. L. Labatt and Breaux & Hall, for Plaintiff and Appellant : 


Where an insurance company issues the following receipt: *‘ Shreveport, La., July 22, 
1873. $248.80. Received of Mr. G. R. Todd, draft for two hundred and forty-eight 80-100 
dollars, drawn on J L. Tompkins, of Shreveport, La., amd payable on the first day of 
August next. This draft is given for the amount of the first annual premium on a 
policy of $10,000 on his life, in the Piedmont and Arlington Life Insurance Company, of 
Virginia, in favor of his wife, an application for which has this day been made, which, 
if accepted as a good risk by the Company, entitles him to a policy as above named, but, 
if rejected, this receipt to be surrendered and the draft returned. G. W. Terrell, 
General Agent ;" and it is shown, that the Company has failed to act on the application, 
because the General Agent lost or destroyed it. and attempted to cancel the contract on 
his own volition without the consent of the wife, in whose favor it was made, and the 
insured die within its terms, before rejection and return of the premium, or a pro rata 
thereof, it is liable under such contract. 


Where a contract in writing is free from ambiguity, and contains no stipulation to 
furnish additional documents or certificates, it is illegal to permit oral testimony to 
enlarge the contract or vary it so as to enable a contracting party to escape responsibility 
thereunder. 


Oral testimony is inadmissible to prove that one, not a party to a written contract, agreed 
to surrender, cancel or rescind it. To produce that effect, it must be shown by testimony 
of equal dignity with the contract itself, emanating from the contracting party and not 
“from the object insured.” In this case the beneficiary alone could surrender or cancel, 
and the evidence must be in writing. 


Singleton & Browne and L. S. Hays, for Defendant and Appellee : 


That the receipt relied on by the plaintiff is not a complete and binding contract, but 
inchoate, and was so understood and received by Todd. May on Insurance, § 145, p. 130 ; 
23 Penn. p. 72; Hannah Lee vs. Guardian Life Ins. Co., 5 Bigelow, p. 18; Cotton States 
Life Ins. Co. vs. Scurry, 5 Bigelow, 59. 


That being inchoate and executory, parol testimony is admissible to show the under- 
standing of the parties at the time the answer was drawn. Clever vs. Kirkman, 3 Cent. 
Law Journal, p. 155; Pym vs. Campbell, 6 Ellis & B. 870; Rogers vs. Hadley, 2 Hurlst. 
& C. 227; Wake vs. Harp, 6 H. & N. 772; 1 Bigelow, 27 and 292. 


That the receipt shows upon its face, that it was neither intended to be a binding receipt 
by Terrell, the agent, nor was it so understood by Todd, the applicant. May on In- 
surance, § 49, last paragraph; §53; Marks vs. Hope Mut. Ins. Co., 5 Bigelow, 175; Mar- 
key vs. Mut. Benefit Life Ins. Co., 5 Bigelow, 180; Heiman vs. The Phoenix Mut Life 
Ins. Co., 1 Ins. Law; May on Insurance, § 145. 


That the application signed by Todd. and which Terrell expected to forward (when it 
was completed) contained a false answer to a question, which answer was made a war- 
ranty; and that this answer being false, no recovery could be had, even if the policy had 
been issued ; and if such a defense can be maintained to the policy itself, it follows that 
it can also be maintained, in a suit npon a mere receipt. Bliss on Life Insurance, 34: 
Aetna Life Ins. Co. vs. France, 91 U. 8.516; Jeffries vs. Life Ins. Co., 22 Wall 47. 


That the failure of Terrell, agent, to forward the application, and the non-action of the 
Insurance Company te accept or reject, are grounds for presumption of declension rather 
than acceptance of application, and plaintiff was not misled. Bliss on Life Insurance, 
§ 58; Insurance Company vs. Johnson, 23 Penn. Stats. p. 729; Thayer vs. Middlesex Ins. 
Co., 10 Pick. 326; Heiman vs. Phoenix Life Ins. Co., 117 Mass. 528; (S. C. 5 Bigelow, 175); 
1 Ins. L. Journal, 417, 418, 421. 
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That the plaintiff alleges that the agent, Terrell, was authorized by the rules, regulations 
and instructions of the Company, to issue a binding receipt. It was incumbent upon 
her to prove it. They are in evidence and completely negative her allegations. Bliss on 
Life Insurance, 2d Ed § 283; Kyan vs. World Mut. Ins. Co. 1V. Ins. Law Journal, 48 ; 
Hoffman vs. John Hancock Life Ins. Co., 2 Otto, 161. 

That the burden of proof, where no policy is issued, is upon the plaintiff. Bliss on Life 
Insurance, 2d Ed. 247. 


The opinion of the Court was delivered by 

Pocnk, J. Plaintiff appeals from a judgment of the District Court, 
rejecting her demand against the defendant Company, for $10,000, as 
insurance on the life of her husband, G. R. Todd, under an alleged 


contract of insurance, evidenced by the following document: 


$248.80. SHREVEPORT, La., July 22, 1873. 

Received of Mr. G. R. Todd, draft for two hundred and forty-eight 
80-100 dollars, drawn on J. L. Tomkins, of Shreveport, La., and payable 
on the Ist day of August next. This draft is given for the amount of 
the first annual premium on a policy of $10,000 on his life in the Pied- 
mont and Arlington Life Insurance Company, of Virginia, in favor of 
his wife, an application for which has this day been made, which, if 
accepted as a good risk by the Company, entitles him to a policy as 
above named, but if rejected, this receipt to be surrendered and the 
draft returned. 

[Signed] G. W. TERRELL, 
General Agent. 

She alleges that, under the rules of Life Insurance, and of the 
defendant, such a receipt operates a contract of insurance, unless it be 
rejected within a reasonable time and the premium refunded ; and that 
the defendant having failed to so reject the insurance, must be held to 
have accepted the same, and as liable for the sum stipulated in the 
contract. 

After urging a general denial, the defendant specially denies having 
ever accepted the risk, or having ever issued a binding receipt, and 
alleges that the receipt sued upon was conditional, depending upon a 
formal acceptance by the Company. 

Defendant further alleges, that the deceased Todd, having not com- 
pleted his application, by reason of his having failed to submit himself 
to an examination by a physician, or to furnish the certificate of his 
family physician or the certiticate of a friend, as required by the form 
of the application which he had signed, said application was never 
forwarded to, or accepted by the Company. 

And it also alieges that immediately after the signing of the appli- 
eation by Todd, the Company’s agent discovered that said Todd had 
given an untrue answer to one of the questions propounded to appli- 

y 
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cants for insurance. Whereupon said agent then and there informed 
said Todd that his application would not be forwarded or acted upon, 
and that negotiations for insurance on his life would then and there be 
closed, and offered to return to Todd his draft, mentioned in the above 
receipt, on condition of his surrendering said receipt, which said Todd 
had promised to do, but which was never done, the agent keeping 
possession of, but having never collected, the draft which he had 
received from Todd. 

On trial, defendant offered oral testimony in support of the aver- 
ments of its answer, and plaintiffs objected to the introduction of any 
and all parole testimony, on the ground that the same was inadmis- 
sible to vary and destroy the purport and terms of a written contract, 
under which, alone, the rights of the parties in this case must be tested. 
Her objections being overruled, and the testimony admitted, she has 
reserved numerous bills of exception, which are all to the same effect, 
and will, therefore, be considered together, at the threshold of our 
investigation. 

In our opinion, the question suggested by those bills, overshadows 
the whole case in its importance, and its proper solution, which 
operates a virtual decision of the cause, involves the consideration of 
the following pivotal point of the controversy. 

Is the receipt in question equivalent to a contract of insurance? A 
proper answer to this question requires the consideration of the two 
following propositions : 

1. Whether the parties intended thereby to make a contract of 
insurance. 

2. Whether, if so, the agent of the defendant had the power to 
make such a contract, and to thus bind the Company. 

1. The mere reading of the receipt satisfies our minds that it was 
not intended as a binding receipt, but merely as an inchoate contract, 
or as a first step in a negotiation looking to a future contract of 
insurance, to be evidenced by a policy of insurance to be issued by the 
Company, in case the proffered risk was accepted; in default of which, 
the initiatory steps thus taken were to be abandoned, and the draft 
and the receipt to be mutually returned and cancelled. 

We are clear that on its face, and according to its own terms, the 
receipt is not a contract of insurance ; that it only operates what it 
unmistakably purports to do, that is, to lay the foundation for a con- 
tract, absolutely depending upon the consent or agreement of the 
Company. A proper construction of the document, leaves no doubts 
in our minds of the right of Todd to recover the amount of his draft 
from the Company, after its payment, on the failure or refusal of the 
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Company to execute a contract of insurance, by issuing the stipulated 
policy. 

If, under the terms of the receipt, the Company could be held bound 
under an insurance contract, it is clear that Todd could not have 
recovered the amount paid for his premium. 

In reaching this conclusion, we are not only justified by the plain 
text of the document, but we are clearly borne out by the construction 
put upon such receipts by the best elementary writers on Insurance 
Law, and by judicial interpretations emanating from several of the 
highest courts in the country. May, on Insurance, §§ 67, 145; 5 
Bigelow, page 18. 

But, admitting for the sake of argument, that Terrell, the agent, did 
intend by such a receipt to bind his principal in an absolute contract 
of insurance, we are equally clear: 

2. That he had no such power and that, therefore, his act in the 
premises could not operate as a binding contract on the Company. 

He disclosed his capacity in the transaction to Todd, who knew that 
he was dealing with an agent clothed with limited powers. 

It is well settled in law and by authority that, unless specially author- 
ized thereto, a life insurance agent has no power to enter into con- 
tracts of insurance, and to thus bind his company. Plaintiff alleges 
and argues that Terrell had such authority, but the evidence proves 
the very reverse. 

Bliss, in his valuable work on Life Insurance, treating of this subject 
uses the following clear and unambiguous language : 

‘“‘ Agents of life insurance companies in this country rarely have the 
authority to conclude absolutely a contract of, or for insurance. The 
only power they ordinarily possess is to procure and receive applica- 
tions for insurance to be forwarded to the company, without any 
authority on their part to make a binding contract. * * * The usage 
that an agent of a life insurance company is not given authority to 
conclude an agreement for insurance is so general, that if such author- 
ity is claimed to exist ina particular case, there should be affirmative 
evidence of such actual authority or of its repeated exercise with the 
knowledge of the company. And this evidence must not be merely 
inferential, as from the fact that the agent is designated as a General 
Agent, for even General Agents of life insurance companies have no 
such power.” 

Concluding, as we do, that the receipt cannot be construed as a 
written contract, but considering it as a conditional agreement laying 
the foundation of a future contract, depending upon a clearly expressed 
condition, we think and we hold that parol evidence was properly 
admitted for the purpose of further explaining the conditions stipulated 
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in the receipt, and of accounting for the failure or refusal of the Com- 
pany to issue the policy contemplated by the receipt. 

We have given due consideration to the authorities quoted by 
plaintiff’s able counsel in support of their objection to oral testimony 
touching the agent’s receipt, but we find that they each and all refer 
to cases where the attempt was to vary or contradict complete written 
contracts or binding insurance receipts, and not to cases showing an 
inchoate agreement, such as we are now dealing with. In the case of 
Trager vs. Ins. Co., 31 A. 235, so earnestly held up as decisive of the 
issue herein involved, the Court rejected parol testimony, offered for 
the purpose of contradicting a receipt of payment of his annual pre- 
mium by the assured, which receipt was incorporated in the policy of 
insurance—the Company’s solemn compact. Itis clear that the case 
has no bearing on this controversy. 

In our examination of the evidence on this point, we find it unneces- 
sary to consider the question of the alleged untrue answers given by 
Todd in his application, or the alleged agreement between him and 
Terrell, looking to the return of the agent’s receipt. 

The evidence satisfies us that Todd’s application was never com- 
pleted, owing to his failure to be examined by a physician, to furnish a 
certificate of his family physician, and to forward the required certificate 
of a friend. He had been informed that those formalities were indis- 
pensable conditions for the perfection of his contemplated contract with 
the Company, and in default of his compliance therewith, Terrell was 
not only justified in withholding the application, but in forwarding it 
he would have done a vain thing, by which he would have violated the 
rules of his Company. 

His acts, justified as they were by the derelictions of Todd, afford a 
perfect excuse for the Company’s silence on the whole subject, and 
legally and logically explain the failure of the Company to formally 
reject the risk, and to notify Todd of such refusal. 

Even if the application had been forwarded to, and received by the 
Company, its silence could not be construed into an acceptance of the 
risk. The reverse has been held in the case of Insurance Company vs. 
Johnson, 23 Pennsylvania, 72. 

In that case, the agent was authorized to receive and forward appli- 
cations, the insurance to take effect on all approvable applications, the 
day they were taken, and the Court held substantially as follows: 

“The agent gave the receipt for the premium and forwarded the same 
with the application to the Company, ‘if not approved by directors, 
money to be refunded.’ It appeared, however, that no notice was 
taken of the application by the Company, nor was the money refunded. 
And in point of fact, the Company denied that they had ever received the 
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application. Upon these facts it was held that there was no contract 
to insure, but simply a proposal forwarded by the agent, and delay 
under such circumstances to forward a policy or refund the money, 
even if the Company received the application, was rather ground for infer- 
ence that they rejected, than accepted the proposal. A proposal not 
answered remains a proposal for a reasonable time, and then is regarded 
as withdrawn.” May on Life Insurance, § 58. 


Considering these authorities as conclusive on this point, we must 
hold that the judgment appealed from is just and correct. 


Judgment affirmed at appellant’s costs. 
Mr. Justice Fenner, having been of counsel, recuses himself in this 


"ase. 








No. 8397. 
THE STATE OF LOUISIANA Vs. CERAN BRIGGS. 


By the provisions of Act No. 35 of the Legislature of 1880, the Judge has the power, for the 
trial of cases where the penalty is not necessarily imprisonment at hard labor, to order 
the drawing of a special jury; and it is not necessary that such jury should be ordered for 
the first week of the term. 

The previous service ef a copy of the indictment on the accused is not necessary for the 
legality of the trial, in cases not capital, or in which the punishment is less than seven 
years at hard labor. 

The State is net under obligation not to have the accused tried before the regular term of 
court, because the latter has furnished bond to appear at such regular term. 

The accused was entitled to a continuance in the premises, on account of the absence ofa 
material witness. The refusal of the continuance entitles him to a new trial. 

The refusal of the continuance, involving a question both of law and of fact, the action of the 
lower court is reviewable by this Court. Previous Decisions affirmed. 


gem from the Twelfth Judicial District Court for the Parish of 
Avoyelles. Barbin, J. 


L. J. Ducoté and A. V. Coco, for the Appellant: 


The Judge, under Act No. 35 of 1880, has no authority to elect or select a particular week of 
the ordinary term, during which a jury drawn is to serve, but the jury, if ordered at all, 
must be for the first day of the first week of the term. Sec. 3d, Act 1880. 

When a law is clear and free from all ambiguity, the letter of it is not to be disregarded. 
under the pretext of pursuing its spirit. C. C. Art. 13; 21 A. 295. A copy of the indict- 
ment and list of jurors must be served on defendant, in all cases, two judicial days before 
trial. Const. 1879, Art. 8; Const. 2d Sess., Art. 111; R. S. 992. 

At a jury term, ordered and held under Act No. 35, parties tried, cannot be sentenced to the 
State Penitentiary, at hard labor. 

One giving bail to appear at the next regular jury term of court, in December, cannot be 
called and forced into a trial at a prior term, ordered and held in September, under Act 
No. 35 of 1880. To bring him forcibly into court and compel him to a trial, is illegal and 
arbitrary. 
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The bail is a formal contract entered into between accused and the State. It cannot be 
ignored. The State cannot bring the accused into court before the time fixed in the bond, 
unless the conditions are violated on his part. 

When a prisoner has, in proper time, ordered subpeenas to issne, he cannot be compelled to 
go to trial without them, until an earnest and vain effurt has been made to bring them 
into court. 

Where a reasonable doubt exists as to whether an accused has had suflicient assistance given 
to him to enable him to produce his witnesses, he must be given the benetit of the doubt. 
31 A. 188. 

A sheriff return, “ cannot be found,” is no return at all. 31:A. 188. 

A continuance must be granted when the prisoner's wituesses are not present, and he has 
used due diligence to cause subpeenas to issue 

A new trial will be granted on the ground of after-discovered evidence. Wharton, 3161; 
Waterman's Dig. p. 459, Sec. 197; Graham on New Trial, p. 463. 


J. C. Egan, Attorney General, for the State, Appellee. 


1. Act No. 35 of 1880, does not restrict the Judge of the District Court to any specific day 
on which he is to summon a special jury during an ordinary term of court. 

2. A special jury drawn for the second week of the term is in conformity with the law, and 
therefore valid. 

3. Petty larceny is not necessarily punishable with hard labor, and therefore falls within the 
provisions of Act No. 35 of 1880. 

4. The appearance bond given by accused is not a guarantee by the State that accused will 
not be called for trial before the day mentioned in said bond. 

5. The appearance bond is merely a security given by accused to the State, for his appear- 
ance in court when wanted. 

6. The court has a right to fix the day of trial prior to the date mentioned in the appearance 
bond. 

7. A refusal to grant a continuance presents a questicn of fact not reviewable by this Court. 

&. The lack of due diligence is a sufficient ground for overruling the motion for continuance 
by the accused. 


* The opinion of the Court was delivered by 

Pocuk. J. Appealing from a conviction of larceny, and a sentence 
of imprisonment for two years in the State Penitentiary, the defendant 
urges error in the following rulings of the District Judge : 

Ist. In overruiing his motion to quash the venire of jurors ordered 
by the Judge for the 3d of October, 1881, under Act 35, of 1880. 

2d. In overruling his objection to be forced to trial before service 
on him of a copy of the indictment and of the jury list. 

3d. In forcing him to trial, over his objections at a term not a regu- 
lar jury term of the court, and while he was under an appearance bond 
to appear at the next regular jury term of the court, in December 
following : 

4th. In refusing a continuance moved for, and based on the absence 
of a material and important witness. 

Sth. In refusing him a new trial which he prayed for, on the ground 
of newly discovered evidence. 

All the points submitted, with the exception of the last, are incorpo- 
rated in bills of exception. 
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Ist. Defendant’s reasons, in support of his motion to quash the 


i to venire, are untenable. The power of the Judge to draw a special jury 
hem for the trial of-cases where the penalty is not necessarily imprisonment 





at hard labor, is specially derived from Act No. 35, of the Legislature 


on of 1880, passed in furtherance of the provisions of Art. 7 of the 
Constitution. 

_ The argument that such jury should have been ordered for the first 
week of the term, and not for the second week, as was done in this 

161; instance, has no force in reason or in law. Nothing in the act contains 
such a restriction on the discretion of the Judge in the premises, and 
we hold that under the law, the District Judge has the power to order 

day a special jury for the trial of that class of cases, for any week, day, or : 
part of the term of his court, other than a regular jury term, and 

me hence the motion made by defendant was properly overruled. 

the 2d. The objection to being forced to trial without a previous 


service on the accused of a copy of the indictment, has no better 
will foundation. 
Such service is required by law only in capital cases, or on charges 
for crimes punishable at hard labor for seven years and upwards. R. 
nee S. See. 992. 


par- 


We see no force in defendant’s argument that such service, in a case 


sa of larceny, is rendered imperative by Art. 8 of our Constitution, which 
provides that, “In all criminal prosecutions, the accused shall enjoy 
the right to be informed of the nature and cause of the accusation 
against him.” 
ce This clause must be construed together with, and by reference to, the 
nt clause in Art. 5, of the Constitution, which provides that “ prosecutions 
shall be by indictment or information,” and has reference to the 
ed clearness of the charge which must be set forth in the indictment or 
information, and it is intended to secure to the accused the right of 
ce not being forced to trial previous to arraignment under the charge or 
accusation brought against him. 
all We see nothing in the clause which justifies the conclusion that it 
nd was intended to repeal Sec. 992 of the Revised Statutes, as the law 
er which regulated the cases, in which alone a copy of the indictment was . 
to be served, when the present Constitution was framed and adopted, 
ce and we therefore fail to discover any conflict between the two provis- 
ions, which both co-exist and both secure distinct rights to the accused. 
nal 3d. The offense charged against the defendant is “‘ punishable with 
imprisonment in any parish prison or in the penitentiary at the dis- 
ail cretion of the court for not more than two years,” and as it is not an 


offense the penalty of which is necessarily imprisonment at hard labor, 






it is clearly covered by, and can legally be tried and disposed of under 
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the provisions of Act No. 35 of 1880; and this case cannot be excepted 
from the operation of the law, because the accused was under a bond 
to appear at the regular jury term in December, 1881. 

The argument of the defendant’s counsel that the execution of such 


a bond operated as a contract between the accused and the State, under 
which the State was debarred of the right of calling him to trial at an 
earlier date, is not serious, and cannot be entertained for a single mo- 


‘ment. The bond must be construed as having been furnished and 

accepted, with reference to the provisions of the Constitution and laws 
of the State touching the trials of such cases ; and under which it must 
have been known to the accused, that his trial might, in the discretion 
of the District Judge, be ordered to take place at another but a regular 
jury term, and that in his own interest, to secure him a speedy trial, 
the Judge had the power to fix an earlier day for his trial. 

In the case of the State vs. White, recently decided at Shreveport, 
not yet reported, we had occasion to examine into, and to fully consider 
the provisions of the Article of the Constitution, and of the law, now 
under consideration ; and to explain the object proposed by that legis- 
lation, as well as the means pointed out for its execution. Both on 
principle and on the authority of that case, we must uphold the District 
Judge in trying the accused under the provisions of Act 35 of 1880. 

4th. Defendant’s motion for a continuance was supported by his afti- 

davit, in which he set forth the absence of an important witness, the 
facts which he expected to prove by him, and their materiality, the 
fact that he had used due diligence to secure his attendance, and the 
belief that he could procure his attendance at the next term of the 
court. 
_ The record shows that the case was fixed for trial on the 26th of 
September for the 4th of October following ; that on the 28th of Sep- 
tember, a subpeena for the witness was obtained by defendant’s counsel, 
and placed in the hands of the sheriff, and that on the day of trial the 
sheriff returned on the subpeena thus issued, as follows: ‘“ James 
Aship is out of the Parish;” and that the application of the accused 
for continuance was refused by the court on the ground that the mover 
had failed to show due diligence. 

In our opinion this ruling was erroneous, and has done injustice to 
the accused. The facts which he sets forth to be in the knowledge ex- 
clusively of the absent witness are very material to his defense, and 
would doubtless, if proven, have had great weight on the minds of the 
jury. He had obtained a subpeena for the witness by whom he expected 
to make out that defense, and it was only on the day and at the mo- 
ment of his trial that he discovered the absence of the witness, and the 
failure of the sheriff to summon him. Nothing in the subpeena, or in 





ted 
ond 


neh 
der 
> an 
no- 
and 
ws 
ust 
tion 
ular 
‘ial, 


ot 
ep- 
sel, 
the 
mes 
ised 
ver 


> to 
ex- 
and 
the 
ted 
mo- 
the 
r in 


NEW ORLEANS, JANUARY, 1882. 





State of Louisiana vs. Briggs. 





the sheriff’s return or even in the whole record, showing whether the 
accused was a resident of, and present in, the Parish at the date of the 
subpoena, but it was the duty of the sheriff to have consulted 
with the accused or his counsel, and to have ascertained the exact 
place of residence of the witness. From the language of the sheriff's 
return, we infer that the witness was a resident of the Parish, but ab- 
sent at that the time that the officer tried to summon him; and in the 
absence of any proof to the contrary, we must conclude that he was a 
resident of the Parish, and that the accused was entitled to the benetit 
of his testimony, of which he has been illegally deprived. 

It may be that the witness would not have testified as claimed by the 
defendant, but his affidavit is full and clear, and stands uncontradicted, 
showing grounds entitling him toa continuance. Wharton Crim. Law, 
$3021; State vs. Boitreaux, 31 A. 188. 

The Attorney General contends in his brief, that the refusal to grant 
a continuance involves a question of fact which is not reviewable by 
this Court, and he quotes an authority which partially bears him out. 
23. A. 559. 

But even in that case it is admitted that the question presented is 
one of law and of fact. Such is the case in the question now before us. 

The question of law is, whether the defendant was entitled to a con- 
tinuance under the showing which he made. 

The question of fact turns upon the means or steps taken by the 
accused to secure the attendance of his witness. 

In the case of the State vs. Nelson, 32 A. 842, we held, after an ex- 
haustive review of all the authorities on this vexed question, that we 
were authorized, and could be required, to review all questions in- 
volving the manner of trial of an accused, when the question of law 
presented on appeal was intimately blended with facts, and when the 
latter were incorporated in a bill of exception. And we subsequently 
applied this rule to questions of refusal of continuance by the Judge 
of the lower court. State vs. Hornsly, 33 A. 1110; State vs. Moultrie, 
33 A. 1146. 

In the last case quoted, we reviewed the action of the Judge in re- 
fusing a continuance, and while we recognized that the question was 
left largely to his discretion, we ruled that he had unwisely exercised 
his power, and reversed his ruling. - 

See also State vs. Trivas, 32 A. 1086, in which the power of this 
Court to review the action of the District Judge on questions mixed 
with law and facts was considered and reaftirmed. 

Our conclusion is, therefore, that the accused was entitled to his 
continuance. This conclusion obviates the necessity of passing on his 
motion for a new trial. 

10 





| 
| 
| 











74 SUPREME COURT OF LOUISIANA, 





State ex rel. Isaacson et al. vs. Judge of Civil District Court. 





It is therefore ordered, adjudged and decreed, that the judgment of 
the lower court be reversed, and the verdict of the jury set aside, and 
that this case be remanded to fhe lower court to be proceeded with 
according to law and to the views herein expressed. 








No. 8442. 
THE State oF LoutsiANA EX REL. A. H. ISAACSON ET AL. Vs. 
JUDGE OF CriviIL District Court, PARISH OF ORLEANS. 


Oppositions to applications made to the Governor for the cancellation of bonds of public 
officers, are required to be referred to a competent court. When so referred, they must 
be tried without any new pleadings. The form of the proceedings is authorized by law. 
Issues are thus presented. A mandamus lies to compel the District Judge to proceed 
with the trial of such oppositions. 


A PPLICATION for Writ of Mandamus. 
Francis A. Monroe, Judge, Respondent. 


E. Howard McCaleb, for the Relators : 


1, Act No. 15, approved February 24th, 1877, relating to the cancellation of official bonds, 
does not require any new pleadings to be filed after the Governor has referred the parties 
to a competent court to decide upon their respective rights. The record is made up in 
the Secretary of State’s office before the reference. 

The public notices given by the Governor under this Act resemble a monition. The op- 

positions are answers, and the burden of proof rests upon the parties opposing, to estab- 

lish their averments. Replications are not permitted in our system of pleadings. H. D. 

Pleading V. (c) 2. 

3. The effect of cancelling the officer’s bond is to release the sureties as well as the mortgage. 
22 A. 29. 

4. The writ of mandamus is the proper remedy to compel a District Judge to decide a cause 
at issue before him. 4 R. 227; 13 A. 481 and 483. In such case it takes the place of the 
writ of ‘‘procedendo ad judicium,” which issued out of the Chancery Court in England. 
Blackstone, Bk. ITI. (*109}; High's Extraordinary Legal Remedies, §§ 147, 148, 149, 150. 
151, 152, 250, 251; Moses on Mandamus, Chap. ITT. 


19 


Geo. L. Bright, for the Respondent. 


The opinion of the Court was delivered by 

BermupeEz, C.J. This is an application for a mandamus to compel 
the District Judge to hear, try and determine a certain matter alleged 
to be pending before the court over which he presides, and which was 
assigned to him, and which he refuses to entertain and decide. 

The Relators aver subsiantially : 

That under the provisions of Act No. 15 of 1877, they applied to the 
Executive for the cancellation of their official bonds, each for $25,000, 
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as Administrators of the City of New Orleans; that the required pub- 
lication was given of their application in the form and during the time 
prescribed by law; that three oppositions were formed thereto; that, 
after the expiration of the delay for opposition, the Governor referred 
the parties to the Civil Distriet Court for the Parish of Orleans; that 
the matter was allotted to the defendant Judge ; that the cause was 
regularly fixed and posted for trial ; that when it was called up for trial, 
the counsel of one of the opponents objected to its being gone 
into; that the Judge sustained the objection and ruled that Relators 
must file in said Court respectively petitions and issue citations 
directed to those persons who had made oppositions in the office of 
the Secretary of State, calling upon them anew, to show cause why 
Relators’ official bonds, respectively, should not be cancelled, and 
praying for the cancellation ; that said Judge ordered said cause to be 
continued indefinitely until said pleadings be filed and said proceed- 
ings had; that the action of said Judge is illegal and wrongful ; that 
unreasonable delay will occur, working irreparable injury ; that they 
have no relief by the ordinary means; that the slowness of ordinary 
forms will produce delay amounting to a denial of justice ; that justice 
and reason require that some mode should exist for redressing the 
wrong complained of. They pray for a mandamus accordingly. 

In the return presented in his name, by the counsel of the objecting 
opponent, the District Judge pleads : 

That mandamus is not the proper remedy ; that he objected to going 
into trial, on the grounds that there was nothing pending before the 
court, no petition had been filed, nobody cited to answer, no issue 
formed, and no notice of the pendency of the proceedings in his court 
had been given to his opponents, and that his ruling is correct. 

The reference made by the Governor, under his hand and the seal 
of the State, is, in as many words, addressed to the District Court for 
the Parish of Orleans, and is accompanied by an authentic copy of all 
the proceedings had under the applications for the cancellation of the 
bonds. It is before us in the original and bears the endorsements put 
upon it, to number, docket, and file the same, by the Clerk of the 
District Court. 

The facts alleged by the Relators and by the Judge, are not 
controverted. 

The questions presented are : 

1. Whether, under the showing made, the Relators have sought the 
proper mode of relief. 


2. Whether, if they have, the mandamus asked should issue. 
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I. 


It is impossible to determine the question of form without somewhat 
trenching upon the second inquiry. To avoid a premature and irreg- 
ular determination, we will do so hypothetically only. 

If it be true that the matter which the District Court was asked to 
hear, try and determine, was in proper form to be tried and passed 
upon, and that the Judge refused to try it, without sufficient cause, and 
continued it indefinitely, thereby causing unnecessary, unreasonable 
and hurtful delay, there can be no doubt that a mandamus is the proper 
remedy. 

The order in such a case could only be one to set the machinery of 
the court in motion, one in the nature of the ancient writ of procedendo 
ad judicium, without, however, specifying what particular judgment 
should be rendered, for that would be usurping the functions of the 
Judge and doing violence to his judicial discretion. High on Ex. R. 
147, et seq.; Moses on Mand. IIT. ; Blackstone IIT., 109. 

It is true, as a general proposition of law, that continuances are 
within the discretion of the court, and not reviewable by the Appellate 
Court, but the rule does not apply to cases in which that discretion 
was not legally and soundly exercised, and in which the propriety of 
an indefinite postponement, susceptible of oceasioning great wrong and 
injury to the litigants, who complain thereof, is raised on an applica- 
tion for a mandamus to compel trial on its merits, and it is shown that 
injustice will be done. 9 Pet. 574; 39 Cal. 411; 6. Fla. 279; 28 Mo. 
259; 13 A. 481, 483; 15 A. 113; 2 R. 48. 

‘“‘A distinction is recognized between cases where it is sought by 
mandamus to control the decision of the inferior court upon the merits 
of a cause, and cases where it has refused to go into the merits of the 
action, upon an erroneous construction of some question of law, or of 
practice, preliminary to the whole case. * * * While the decision 
of such court upon the merits of the controversy will not be controlled 
by mandamus, yet if it has erroneously decided some question of law, 
or of practice, presented as a preliminary objection, and upon such 
erroneous construction has refused to go into the merits of the case, 
mandamus will lie to compel it to proceed.” 3 Ad. and E. N. 8. 810; 
28 Mo. 259; High on Ex. Rem. $151, vo. Mand. 

Where, in statutory proceedings to test the election of an officer, the 
court quashed them, because the contestant had not given the notice 
required by the statute, if the court erred in the question of notice, it 
was held that the writ would lie to compel it to reinstate the case and 
proceed to a hearing, regardless of whether the party aggrieved had or 
not another adequate remedy for the grievance sustained. 28 Mo. 259; 
1 Mich. 359 ; 2 Green. (N. J.) 467. 
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Mandamus lies to compel inferior courts to proceed with the trial of 
hat causes which they have delayed without sufficient reason, the plaintiff 
eg- in a cause having an absolute right to the determination of his action. 

43 Cal. 225. 
to “The rule,” says High, on Ex. Remed. p. 190, § 251, “‘ may now be 
ed regarded as well established, that mandamus lies in all cases to compel 
nd | un inferior court te proceed to the trial of a cause and to set it in 
ble motion, where it has unreasonably delayed the proceedings, or where 
per its refusal to proceed is a denial of justice.” The object in the writ in 


this class of cases, is not to compel a particular decision, but merely te 


of set the court in motion, and to require it to exercise its undoubted 
udo jurisdiction, and when this is done, its full purpose is accomplished. 
ont 4 R. 227; 5 Ohio, 542; 21 Cal. 419; 10 Ark. 243; 43 Cal. 225. 

the 

R. II. 

Having ruled that, in a proper case of illegal and wrongful continu- 
Are ance, amounting to a denial of justice, a mandamus is the proper 
ate remedy te compel a trial, we are next, under the exceptional com- 
ion plexion of this case, necessarily driven to inquire whether the District 
of Judge should or not have tried and determined the matter presented 
nd before him and in the form in which it was offered to be done. Either 
ra- the matter was in proper form, or it was not. 
nat If it was, and a valid reason was shown, the court could have con- 
fo. tinued it, but it would have been no valid reason to continue it to permit 

parties to file petitions and issue citations, which are the fundamental 
by and indispensable proceedings usually required in ordinary cases. That 
‘its would have been, in the same breath, admitting that the case was not 
the and should be, in proper original form. The Judge viewed the matter 
of before him otherwise than as a suit, for he says, he found in the papers 
ion no petition, no citation, no issue joined, no notice of trial. 
led If the matter was not in the form of a suit, as it is contended it was 
1w, not, then, there being no action before the court, there was nothing to 
ich continue, no corpus upon which to base any ruling of preservation, and 
se, the only order that could be made was to dismiss it, as improperly 
10 ; brought before the Court, without any semblance of legal form. 

In either eventuality, the matter, whatever it was, should not have 
the been continued for the motive assigned, as in the mind of the Judge it 
tice was not pending before his court. ) 
, it After reading attentively the Statute of 1877, No. 15, which governs | 
nd this case, and considering the record before us, we are satisfied that | 
or there was a petition, a citation, an issue joined, in the matter presented 


to the District Judge, and that it was his duty, at the instance of the 
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Relators, to have proceeded to hear, try and determine the questions 
involved in the controversy. 

The forms in which the differences of parties may have to be pre- 
sented for judicial determination, fluctuate with the legislative will, 
as has been often said. The legislature has a right to legislate on all 
subjects and in all manners, except so far as its action may be restricted 
by the organic law. 

In this State, although the rule of practice be, in cases before Dis- 
trict Courts and Superior Courts, to proceed by petition and personal 
citation, there exist many exceptions, in which the proceeding is not 
in that form. 

The law permits and even directs, that delinquent tax payers shall 
be cited by advertisement in a newspaper; that parties concerned in 
the settlement of estates and of insolvencies and in the title of prop- 
erty transferred by judicial agency, be cited in like manner, to oppose 
the appointment of administrators, the homologation of accounts and 
tableaux of distribution and of sales under applications for a monition. 

In all such cases, the process is predicated upon a petition, but there 
are other cases, in which the law provides that the summary proceed- 
ings shall be by motion or rule. Thus the right of office of a Judge can 
be tested by a rule; a defaulting Tax Collector and his sureties can 
be proceeded against by rule; funds proceeding from a judicial sale 
ean be distributed in a concurso by rule ; the erasure of mortgage in- 
scriptions can, in some instances, be obtained by rule. 

In those instances, no petition, no citation is required, no written 
answer is necessary to join issue, although it is safer for parties to 
defend themselves in writing. 

As arule, in the cases referred to, the law makes the clerk of the 
court the officer who is to receive and file the proceedings, and desig- 
nates his office as the place where they are to be received and kept ; 
but there exists no constitutional inhibition, preventing the legislature 
from conferring upon another ofticer the power of receiving and preserv- 
ing proceedings in which matters may eventually have to be submitted 
for adjudication to-a competent judicial tribunal, and from designating 
another place for the reception, registering and deposit of papers in 
such proceedings ; neither is there any prohibition to prevent the 
legislature from authorizing the institution of actions, otherwise than 
by petition or rule. Therefore it is, that the courts have ruled as they 
have, touching the constitutionality of the proceedings in the forms 
which we have stated. 

All that litigants are entitled to demand, under the constitutional 
guarantee which secures to them due process of law, is that their differ- 
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ences be adjusted by judicial authority, in the manner and form pre- 
scribed by law and after hearing, or opportunity given to be heard. 
In the instant case, we find a proceeding entirely sui generis, but 


which presents a demand, a citation, and answers or appearances, by 
* 


which issues have been formed, susceptible of amendments, when in 
advancement of the ends of justice and not forbidden by law. 

It is true the case was called and fixed under the rules of the court; 
that the parties tiling oppositions in the oftice of the Secretary of State, 
may be viewed as having filed them in the clerk's oftice of the court, 
and thus may be held, perhaps, to have known that their case had been 
ealled and tixed; but, we think that there is left to the District Judge 
a certain latitude, in such cases, which were not in contemplation, (as 
none had probably previously occurred) when the rules for the govern- 
ment of the court were adopted, and that he has the discretion to 
require a special reasonable notice to be served to the parties, before 
the trial of the controversy can be gone into. 

Had this question of notice been the only one before us in this pro- 
ceeding, a different question would have been presented, and a differ- 
ent ruling might have been made. We deal with the case as it is 
submitted. 

The memorial addressed by the Governor to the District Court, sets 
forth all the averments proper and necessary to fully apprise that 
tribunal of what it is called upon to determine. It avers that applica- 
tions were made to the Executive for the cancellation of certain official 
bonds; that the publication required by law had been duly given and that 
oppositions have been formed to the cancellations and discharges 
asked. The document is accompanied by a copy of the Record of all 
the proceedings had in consequence of, and under said applications, in 
the oftice of the Secretary of State. The instrument concludes by 
referring to the oppositions and submitting the subject-matter of 
controversy to the court for decision, according to law. We find 
that it is in perfect accord with the law, which is an Act of 1877, No. 
15, p. 19, and that it was the duty of the Judge of the District Court, 
to have treated the case as one brought in the form prescribed by the 
statutes, and to have proceeded to the trial thereof, after proper notice, 
and to have determined the same on its merits, in the mode directed by 
law. 

To require a petition, a citation, and a formal joining of issue by 
answer, would be to interpolate in the law additional formalities 
which the statutes does not prescribe. 

Considering, therefore, that the matter should not have been con- 
tinued, until a petition had been filed, a citation had issued, and issue 
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had been joined, and that it is the duty of the District Judge, after 
due notice given of the fixing of the case, to proceed to hear, try and 
determine the same in the manner pointed out by law : 

It is ordered and decreed, that the application fora mandamus herein 
be made peremptory, at the cost of the opponent, defendant herein. 








No. 8046. 


LupwiG FuNKE, JR. vs. JoseEPpH Dreyrus & Co. SAME Vs. 
JACOB GOTTSCHALK. 


Suit based on infringements of a trade-mark. 

The evidence establishes the proprietary interest of plaintiff in his trade-mark; also, 
the medicinal properties of his bitters, and that he is not guilty of fraud in using the 
word ‘‘ imported "’ on his labels. 

The unauthorized use by other parties, of plaintiff's trade-mark, is no justification of defend- 
ant’s acts of infringement; but, on the contrary, such circumstance is, under the 
authorities, one of aggravation. 


PPEAL from the Fifth District Court for the Parish of Orleans. 
Rogers, J. 


Leovy & Kruttschniti, for Plaintiff and Appellee : 


L 

The manufacturer or merchant who has produced or brought into market an article of use or 
consumption that has found favor with the public, who, by fixing to it some name, device 
or symbol, or his autograph or fac simile of autograph, which serves to distinguish it as 
his, shal) receive the reward of his skill or enterprise, and shall not be prejudiced by in- 
fringement or imitation of his trade-mark by others. Courts will restrain the wrong- 
doer. Wolfe vs. Barnett, 24 An. p. 97; Insurance Oil Co. vs. Scott, 33 An. p. 942; 13 
Wall. 322; 6 Otto, 245; 100 U.S. S. C. p. 617; 1st Cooley on Torts, 359; Upton on Trade- 
Marks, p. 97; Coddington’s Digest, Sec. 589, et seq.; Browne on Trade-Marks, Sec. 207 : 
Cox’s Dig. p. 73. 

Il. 

Owners of trade-marks will not be deprived of remedy against piracy of their marks 
because of any alleged misrepresentations, by them. unintentionally made, especially 
when, in a reasonable sense, the statements are substantially true. Equitable remedy is 
refused only where there is a fraudulent design in a material matter. Thus, the use of 
the word ‘‘ patent,” where goods were originally patented; or the word ‘ imported,” 
where they were originally imported, or where the main ingredients are imported, will 
not vitiate a trade-mark or prevent infringement, especially where the wrong-doer, him- 
self, uses the same words. Ins. Oil. Co vs. Scott, 33 An. 948; High on Injunctions, 674. 
See also, the cases reported in Cox's new Digest of Trade-Mark Cases, pp. 58, 67, 81. 102, 
1€8, 118, 152, 215, 273, 338. Conrad vs. Brewing Co., St. Louis Court of Appeals, October 
Term, 1879; Coddington’s Digest Trade-Mark Cases, Sees. 561, 565, 570, 571; American 
Trade-Mark Cases, pp. 282, 589; 39 Conn. 450; 35 Conn. 402. 


Ill. 
Long, unlawful use, by others, of the trade-mark of plaintiff, can vest no right in them or 
others, to-sach use. Knowledge and acquiescence of the owner must be proved. It is 
never presumed. 24 An. 97; Cox’s Digest TradeMark Cases, Nos. 638, 642, 228; Cod- 
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dington’s Digest Trade-Mark Cases, Secs. 57, 58, 62, 64; American Trade-Mark Cases, pp. 
101, 536, and Browne on Trade-Marks, Sec. 6&5. 

And, even where there has been consent, without consideration, it may at any time be 
withdrawn. Coddington’s Digest, Secs. 59, 63, 64; Cox’s Digest, Nos. 100, 137. 


IV. 

While punitory or exemplary damages are not given in Trade-Mark Cases, enough is allowed 
to cover all losses caused by the wrongful acts of the defendant—loss by injury to the 
reputation of the article imitated, caused by sale of inferior goods; loss from depreciation 
in price, caused by competition ; and defendant is compelled to account for all profits 
realized from the illicit trade. Even where no specific damages are proved, plaintiff may 
recover. He is entitled to all the profits made by defendant, and his remedy is not 
limited to the profits. Browne on Trade-Marks, Secs. 503, 505; 4 McLean, 520; 7 Cushing, 
322; Coddington's Digest Trade-Mark Cases, Secs. 246 and 1051-2; Cox's Digest Trade- 
Mark Cases, Nos. 111, 347, 354. 

¥, 

The prescription of one year is not applicable to claim for profits against an infringer of 
trade-marks ; the prescription is ten years Such infringer is, by the*lex mercatoria, a 
trustee—a negotiorum gestor. 

By both the commercial law and civil Jaw, he who uses the name and trade-mark of 
another, is an agent or a negotiorum gestor, and, as such, is bound to account for the 
protits. Browne on Trade-Marks, Sec. 187; Kerr on Injunctions, Sec. 381; Amer. Law 
Review, N. S., June, 1880; 6 Wait’s Action, p. 36; Coddington Dig. (French Decisions), 
Sec. 1052; Cox's Dig., T. M. Cases, No. 347; C. C. 2301, 2311; C.N. 1376; Bouvier's 
Dict., *‘ Negotiorum Gestor,” and authorities there cited. For English decisions, see 2 
Daniels’ Chancery Praciice, Sec. 1649 (Note) ; 33 Beavan, 578; 34 Beavan, 595; 11 Jurist, 
N.S. 408; 14 Weekly Reporter, 166. 

The uniform commercial law of other States is the law of Louisiana, unless positive 
injunctions of La. Statutes forbid. Hennen's Digest, 304; 7 M. 460; 12 M. 
498; 5 La. 403; 2 R. R. 124; 4 An. 210, 206; 6 An. 781, 611. 

Prescription for a term less than ten years cannot be pleaded by a trustee, agent or 
negotiorum gestor. Louque's Digest, p. 571; 15 An. 143; 19 An. 142; 12 An. 632; 17 An. 
246; 20 An. 381; 21 An. 406; 22 An. 151; 27 An, 132. 


Chas. S. Rice, for Defendants and Appellants : 


Under the pleadings, plaintiff was bound to establish his title to the alleged trade-mark ; 
to prove the medicinal and valuable—intrinsically—qualities of his ‘‘ preparation ;" and to 
show the truthfalness of the representations in his alleged trade-mark and the advertise- 
ments accompanying it. 

There is no legal evidence of title in the record. 

There is no evidence in the record of any medicinal or intrinsically valuable qualities in 
plaintiff's ‘* preparation.” 

The traverse in the answer of the allegation in the petition of its possession of these qualities, 
and the failure of plaintiff to make such proof, supported by the refusal of plaintiff to 
disclose the materials of which and the manner in which his *‘ preparation” is com- 
pounded, are conclusive of the truth of the traverse. 14 An. 81. 

The plaintiff's ‘‘ preparation ” is a quack ‘‘ preparation,” and is not entitled to protection. 
Am. Trade Mark Cases, 1&0, 68 to 71, 644, 226 et seq., 154, 311; Coddington's Digest, Secs. 
567, 661 to 663, 664. 

By the use of the word ‘‘Imported” as part of the alleged trade-mark, as well as the 
representation of a crown thereon; and the advertisement accompanying each package, 
representing plaintiff as ‘‘ sole agent for the proprietors,” the plaintiff was and is guilty 
of misrepresentation and fraud on the public; the “‘ preparation’ being compounded in the 
United States, and not in a foreign country ; and plaintiff is not entitled to the protection 
of a court of equity. Am. Trade-Mark Cases, 290, 527, 640; Browne on Trade Marks, Sec, 

1l 
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491; and cases referred to in body of brief, recently decided in San Francisco, 36 Law 

Journal, Chap. 328. 
6. The open and notorious use of the alleged trade-mark for, at least, twenty years last past, 
and the inferences and proofs that such use was and must have been known to the plain- 
tiff, and his acquiescence in such use, estop him from relief by injunction, and, at all 
events, from any recovery of damages. Browne on Trade-Marks, Secs. 497, 510-512; 
Coddington's Dig., verb. ‘‘ Acquiescence,” p. 17 et seq. 
By whatever rule the plaintiff is entitled to measure any recovery, the amount of his re- 
covery is damages—his claim for which is prescribed by lapse of one year. C. C. 2315; 
Browne on Trade-Marks, Secs. 502, 503 and 504; Coddington’s Dig., verb. Damages, Secs. 
235 et seq.; Upton on Trade-Marks, pp. 244 to 246; Graham vs. State, 40 Col: 593; 8. c. 
Sedgwick’s Leading Cases on the Measure of Damages, 716; Sedgwick on the Measure of 
Damages, 5 Ed. 675, note. 


of 


The opinion of the Court was delivered by 

Levy, J. Similar judgments, based on the same evidence in both 
these cases, have been rendered, and they are consolidated for trial 
before this Court. The defendants are the appellants. 

Plaintiff alleges infringements of his trade-mark of a preparation 
known as “ Boker’s Bitters,” by defendants, and in his suits prayed 
for and obtained injunctions, and sought damages on account of said 
infringements. There were judgments in the lower court, perpetuating 
the injunctions and awarding to plaintiff, in each of the suits, damages 
to the extent of five hundred dollars. 

In his petition, plaintiff alleges that, since February, 1860, he has 
manufactured a medicinal preparation, or bitters, of great value, which 
has been successfully used as a specific in certain diseases; that this 
preparation has always been made of the best Cologne “or French 
spirits, mixed with other ingredients of good quality and valuable 
curative properties, and to this preparation the name of ‘“ Boker’s 
Stomach Bitters” was given many years since, and is the peculiar 
name by which it has always been known in the markets of this and 
other countries; that it has been officially recognized by the United 
States Commissioner of Internal Revenue, who has decided it to be a 
medicinal preparation which, if properly stamped, may be sold by 
druggists and apothecaries, without rendering them liable to pay a 
special tax as liquor dealers; that these “ Bitters ” were first manufac- 
tured in 1828, by John G. Boker; from 1828 to January, 1853, their 
manufacture and sale was conducted by said John G. Boker, in con- 
junction with his brother, E. Boker, in the name of John G. and E. 
Boker; E. Boker died in 1853, and the business was then conducted 
under the style of John G. and his son, J. Boker, the former continuing 
as sole owner of the trade-marks, and receipts and manufacture. On 
the 29th of February, 1860, John G. Boker sold the business, the good 
will, the trade-marks, receipts, and everything pertaining to the manu- 
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” facture and sale of the “ Bitters” to plaintiff, who was the son-in-law 
*, of said John G. Boker; that since said sale, plaintiff has been the sole 
in. and undisputed owner of said business, receipts and trade-marks, : 
all labels, and rights to use the same, and signatures of the old firms, and 
os has had the exclusive right to manufacture and sell said Bitters, 
nm and has manufactured and sold them in large quantities, made of 
ae the best and finest materials; that, in 1853, the manufacturers adopted 
C8. as a name and trade-mark, the words: “ Boker’s Stomach Bitters ;” 
te that from that date, they branded on the boxes or packages containing 
this preparation these words, and on the top of the boxes: “J. G. & J. 
B. Boker,” and since, after notice to that effect, there has been an addi- 
tional label with a fae simile of the signature of said firm ; that at the 
same time and ever since, the manufacturers, for the further purpose 
Hh of distinguishing the said Bitters, have affixed to every bottle thereof, 
al a red label with the words: ‘ Stomach Bitters, imported by J. G. & J. 
B. Boker, New York,” printed thereon, and elaborated ornamentally, 
on which they made part of their trade-mark for labels, and to avoid coun- 
- terfeiting they put up their bitters in bottles of peculiar shape, easily 
id distinguished from bottles generally used for other bitters; that his 
is assignor invented the name “ Boker’s Stomach Bitters” and he was 
- first to use the same, and the symbols, bottles and insignia described 
as his trade-mark; that his said business has involved great expendi- 
AS 


ture of money and labor; that said trade-mark has become very 
h valuable to him, ete.; that the defendants have for several years 
illegally manufactured and sold, and are still manufacturing and selling 
an inferior quality of bitters, which they represent to be the bitters 
manufactured and sold by plaintiff, and with the intention to deceive 


8 the public, and fraudulently derive advantage thereby, they have used 
wi the same form of bottles, adopted by plaintiff, and have affixed thereto 
id a notice similar to plaintiff’s and a counterfeit of the signatures 
‘d of John G. and J. Boker, and a counterfeit and close imitation 
. of the red label of plaintiff and the words thereon, and the symbols + 
"y and insignia surrounding said words, and with same intent, have 
- imitated and counterfeited on the boxes used by them the labels and 
“ words selected and used by plaintiff and his assignor, as set forth above. 
wd He also alleges that the sale of inferior bitters by the defendants, as 
“fl the genuine “ Boker’s Stomach Bitters” has greatly injured the repu- 
E. tation of plaintiff’s preparation, and this has materially injured plaintiff 
d in his business. 

is Defendant filed an exception of no cause of action and also answered, 
mn denying that the words used by plaintiff constitute a trade-mark, and 
d alleging that, even if they do, plaintiff has no right or ownership 
1- 


therein entitling him to the exclusive use and appropriation of the 
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same ; that for more than twenty-five years the pretended trade-mark 
has been and is now in common public use, and this has not been 
objected to, but has been acquiesced in by plaintiff and his assignor, 
and that no exclusive right to the same can be maintained. Further, 
they aver that the representation on the labels that the said compound 
is imported, is false and fraudulent and intended as a fraud upon the 
public, and, therefore, plaintiff is not entitled to the exclusive use 
or the protection demanded by him. He avers also that plaintiff holds 
out to the public, not that he is the owner, but that he is the agent of 
the proprietors, whose names are not discovered ; that, if he is agent, 
he is without right to stand in judgment; that if such representation 
is not true, then he is guilty of fraud and deceit upon the public, which 
estops him from demanding the interposition of this Court. They also 
deny that the preparation is possessed of medical and curative qualities, 
and aver that such representations are a fraud and estop plaintiff’s 
demand. 

The defenses set up in the answer may be thus summarized, and will 
be considered in their order : 

1. That plaintiff has not proved by legal evidence his proprietary 
interest in the trade-marks and labels. 

The testimony of many witnesses in the record proves satisfactorily 
that plaintiff and his vendors for a great number of years have been 
in the ownership of the trade-mark and labels, and this testimony 
was not objected to. The objection to the admissibility of the copy of 
the act of sale to plaintiff, as evidence, was not ruled upon, and no bill 
of exceptions was taken to its admission. We think the ownership is 
fully proved. 1 Dillon’s U.S. C. C. R. 329; 9 La. 424. 

2. That plaintiff has failed to prove that these bitters have medicinal 
properties. 

The testimony and, indeed, the universal opinion on the subject 
makes it clear to our mind, that bitters are regarded as tonies and are 
useful in the correction of many disorders of the stomach; that these 
particular bitters have been in general use,as such, for,a very long 
time ; that they are pure and made of good materials; that the United 
States Internal Revenue Department recognized them as valuable and 
exempted them from the special liquor tax, which exemption is only 
made in cases of liquors which are regarded as forming part of medi- 
cinal preparations. . 100 U. 8. R. 617 ; 6 Wait’s Actions 27; 24 A. 97. 

3. That plaintiff is guilty of fraud in representing on his labels that 
the bitter is “ imported” and is thus disentitled to equitable remedy. 

The evidence satisfies us that the use of this word on the label was 
not made for the purpose of deceiving the public or with fraudulent 
intent. 
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In the ease of Wolfe vs. Barnett & Lion, 24 A. 97, this Court held: 
** but if the trade-mark consists of something else, as the plaintiff’s 
own name combined with a sonorous appellation, well calculated to ex- 
press origin and ownership, as well as to attract the attention and 
impress the memory of buyers, it is only necessary that he should 
manufacture, without exclusive right, or represent a manufacturer.” 
And we think the true rule, as applicable to this case, is correctly stated 
in the following passage, (from Upton, on Trade-Marks, page 97) to be 
this: 

* That the honest, skillful and industrious manufacturer or enter- 
prising merchant, who has produced or brought into the market an 
article of use or consumption that has found favor with the public, and 
who, by affixing to it some name, mark, device or symbol, which serves 
to distinguish it as his, and to distinguish it from all others, has fur- 
nished his individual guaranty and assurance of the quality and integ- 
rity of the manufacturer, shall receive the first reward of his honesty, 
skill, industry or enterprise ; and shall in no manner and to no extent 


he deprived of the same by another, who, to that end, appropriates and 
applies to his productions the same or a colorable imitation of the same 
name, mark, device or symbol, so that the public are, or may be, deceived 


or misled into the purchase of the productions of the one, supposing them 
to be those of the other. 17 Barbour, 608; 3 Sanford, 725; 25. Barb. 
416.” 

In the case of Insurance Oil Tank Co. vs. Scott, recently decided by 
us and reported in 33 A. 946, this Court considered and passed upon a 
question much like this; in the last named case, the word patented 
being used upon the labels or plates, when it was contended that the 
article had not been really patented. We there held: ‘ Defendant 
urges that the use of the abkreviation ‘ Pat.,’ meaning patented, in the 
trade-mark, is a fraud on the publie and a violation of law, which de- 
prives plaintiff of the right of redress. It is undeubtedly true that the 
aftixing of the word ‘ patent’ to an unpatented article, ‘for the pur- 
pose of deceiving the public, is prohibited, under penalties, by the laws 
of the United States; U.S. R. 8S. $4901; and that a representation in 
a trade-mark that an unpatented article is protected by a patent, 
prima facie amounts to a misrepresentation of an important fact, which 
would disentitle the owner of the mark to reliefin a court of equity, as 
against a pirate. Browne on Trade Marks, §572; Coddington’s Di- 
gest Tr. M. Cases $ 548; 39 Conn. 450. But to have such effect, the use 
of the word ‘ patented’ must be ‘ with the purpose of deceiving the 
public,’ and if such fraudulent intention does not exist, and the use 
of the word may be explained in any reasonable sense consistent with 
truth and honesty, the party will not be prejudiced. High on Injunc- 
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tions, $674; Coddington’s Dig. § $570, 571.” Also: “It may be, as 
contended by defendant, that the oil sold by him under plaintiff's trade- 
mark is equal, in all respects, to the oil of plaintiff. But, if 
defendant may use this mark, other less conscientious dealers 
may employ it for inferior and dangerous oils; and the public would 
thereby be deprived of the security now enjoyed in the purchase of oil 
so marked, and the business of plaintiff would be destroyed.” Ibid. 
“ Defendant has no right, in justice or in law, to trade upon the repu- 
tation and business sagacity and enterprise of plaintiff, which are 
represented by and embodied in its trade-mark.” Ibid. See also 
Coddington’s Dig. $$ 546, 543, 558, 561, 565, 570, 571; Cox on Trade- 
Marks, 117, 195, 591, 106, 180. 

The use of the words “ sole agent,” by plaintiff, which is dwelt upon 
by the defense, has been satisfactorily explained and falls under the 
the above reasoning, because they were not used for the purpose of 
deceiving the public or with fraudulent intent. 

4th. Defendants contend that, from long use by others, they were 
justified in imitating the trade-mark, and they supposed acquiescence 
on the part of the owner. 

The doctrine of acquiescence is ably and elaborately discussed in 
Browne on Trade-Marks, §685. That author says: ‘“ Story, J., once 
spoke thus: Again it has been said that other persons have imitated 
the same spools and labels of the plaintiffs, and sold the manufacture. 
But this aggravates rather than excuses the misconduct, unless done 
with the consent or acquiescence of the plaintiffs, which there is not 
the slightest evidence to establish ; or that the plaintiffs ever intended 
to surrender their rights to the public at large or to the invaders in 
particular.” 3 Story, 458. In another case, Woodbury, J. said: “I 
am not aware of any principle by which a usage in this or a foreign 
country is competent evidence in defense of a wrong.” ‘ But I am 
not aware that a neglect to prosecute, because one believed he had no 
rights, or from mere procrastination, is any defense at law, whatever 
it may be in equity.” ‘‘ There is something very abhorrent in allowing 
such a defense toa wrong, which consists in counterfeiting others’ 
marks or stamps, defrauding others of what had been gained by their 
industry and skill, and robbing them of the fruits of their ‘good name,’ 
merely because they have shown forbearance and kindness.” “It is 
rather an aggravation to the plaintiff that many others have injured 
them.” 2 Wood and M. 1; 44 Mo. 173. 

5th. Defendant invokes the prescription of one year. We do not 
think it tenable. We concur with counsel for the plaintiff and the 
authorities cited by him, that the “ infringer who illegally appropriates — 
an invention to his own use, making profit thereby, may be treated as 
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his trustee in respect of such profits and compelled to account therefor 
in equity.” Browne on Trade-Marks, § 507 ; Louque’s Dig. p. 571; 19 
A. 492, ete. 

Under all the circumstances of this case, however, we are not disposed 
to increase the damages allowed by the lower court. 

The judgments appealed from are, therefore, affirmed at costs of the 
appellants. 

Rehearing refused. 








No. 8356. 
THE STATE OF LOUISIANA vs. CHARLES WILLIAMS. 


The defense, that Section 788 of the Revised Statutes, providing for the punishment of the 
crime against nature, with which the accused is charged, does not define the offense or 
describe any crime known to the Common Law, is without foundation. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
Roman, J. 


J. C. Egan, Attorney General, for the State, Appellee : 


“Crime against nature” is a common law offense; also an offense against the law of 
Louisiana. Sec. 788, R. S. of La.; 4 Blackstone, 214; Bouvier's Law Dictionary ; Bishop 
on Criminal Law, Vol. 1, Sec. 503. 

“Every objection to any indictment for any formal defect apparent on the face thereof, 
shall be taken by demurrer or motion to quash such indictment before the jury shall be 
sworn, and not afterwards.” Sec. 1064, R. S. 

The forms of indictments (divested of unnecessary prolixity) shall be according to the 
common law, unless otherwise provided. Sec. 976, R. S. 


Jas. C. Walker, Amicus Curia, for Defendant and Appellant: 


Section 78, R. S., does not define the crime which it denounces as ‘‘the detestable and 
abominable crime against nature,’ and we are therefore referred to the common law by 
Sec. 976 to ascertain what crime is indicated; but the common law recognizes no such 
crime eo nomine as “the detestable and abominable crime against nature ;"’ sodomy was 
felony by the ancient common law, and buggery was felony without benefit of clergy, 
according to 25 Henry VIII. C. 6, and there are many crimes against nature which cannot 
be included within the definition of either one or the other of these terms. 

The material allegations of time and place should precede every issuable fact in an in- 
dictment for sodomy ; otherwise the indictment is vitiated and sentence must be arrested. 

Pecatum illud horribile ! !! 

The Attorney General has submitted this case on the ground “that the record contains no 
bills of exceptions, assignments of errors, or brief on behalf of appellant, and the proceed- 
ings appear to have been regular.” The prosecution against the accused was by infor- 
mation filed by the District Attorney for the Parish of Orleans, and the appeal is from a 
sentence of imprisonment at hard labor for life. Something more is required besides the 
fact that the proceedings ‘‘ appear to be regular,” to convince your Honors that “the 
judgment and sentence should be affirmed,” in view of the magnitude of the punishment 
imposed by the court below ; therefore, 
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As amicus curi@ appointed by this Court to urge such defenses in behalf of the appellant as 
appear to be suggested by the record, the following observations are respectfully 
submitted. 


The opinion of the Court was delivered by 
FENNER, J. The defendant appeals from a conviction and sentence 


for crime against nature. 

The learned counsel appointed by the Court to represent the prisoner 
has discharged his gratuitous task with zeal and ability, justly meriting 
our commendation. 

It is contended that the Section 788, R. 8., providing for the punish- 
ment of the “abominable and detestable crime against nature, com- 
mitted with mankind or beast,” does not define the crime, and that it 
does not describe any crime known to the common law. 

The books satisfy us that the crime referred to by the statute is 
known in the common law by the convertible and equivalent names of 
“erime against nature,” “ sodomy,” and “ buggery.” Bishop Cr. L. 
$503; 4 Blackstone Com. pp. 214; Bouvier’s and Abbott’s Law Dic- 
tionaries, verbis, crime against nature, sodomy, buggery; Ausmen vs. Veal, 
10 Ind. 365. 

The statutes of Massachusetts and New York are similar to ours 
in the terms of description used, and prosecutions thereunder have 
been maintained. Com. vs. Snow, 111 Mass. 411. 

A case arising under the same statute has been before this Court, and 
though it passed off on other grounds, no such objections as this was 
made. State vs. Gruso, 28 A. 952. 

The authorities from Texas, quoted by counsel seem to rest on a 
statute peculiar to that State, providing that no person shall be punished 
for any crime unless the same shall be “expressly defined” in the 
statute punishing the same. These cases, therefore, do not affect the 
general principle here in controversy. 

The requirements of the common law indictment, in describing the 
offense, including its additional qualification as “‘ buggery,” are fully 
complied with. - 

The euphemism by which the law describes pecatum illud horribile, 
does not, in our opinion, leave its meaning doubtful or obscure. 

We therefore think the objection untenable. 

We find no uncertainty or insufficiency in the laying of the venue of 
the offense in the information. 

The proceedings are regular and legal in all respects. 

Judgment affirmed. 
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No. 8001. 
J. B. WILLIAMS FOR UsE OF, ETC. Vs. N. THEODORE, 

1. Granting time to the maker of negotiable paper does not dis- 
charge the endorser, although by private arrangement between him 
and the maker, to which the holder is not a party, he would, on 
paying, be entitled to recover from the maker. 

2. Refusal to allow the acceptor of a draft to take it up at matu- 
rity, may furnish ground for an action in damages, but does not ex- 
tinguish the acceptor’s obligation to pay the draft. 

PPEAL from the Sixth District Court for the Parish of Orleans. 
Rightor, J. 


H. D, Ogden, tor Plaintiff and Appellee. 


W. S. Benedict and Jos. P. Hornor, for Defendant and Appellant. 


The opinion of the Court was delivered by FENNER, J. 





No. 8466. 
THe STATE OF LOUISIANA EX REL. KEIFFER BROs. Vs. JUDGE OF 
Civi_ District CourT FOR PARISH OF ORLEANS. 


= for Writ of Prohibition. 


An injunction should not be granted to forbid the execution of a 
judgment rendered by another court, under which judgment no writ 
of execution has been issued or applied for. Such an injunction prac- 
tically amounts to an action in nullity of the judgment rendered, which 
could only be entertained by the court which rendered the judgment. 
C. P. Art. 108; 29 An. 108, 375. 

Injunctions are only designed to prevent an actual or impending 
injury, which does not exist in this case. 33 An, 222; 29 An, 271. 


Francis A. Monroe, Judge, Respondent. 


Breaux & Hall, for the Relators. 
C. E. Schmidt, Contra. 


The opinion of the Court was delivered by Pocnf, J. 
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No. 8441. 


THE STATE OF LOUISIANA EX REL. JAMES GILL vs. A. L. Tissot, 
JUDGE, ET AL. 


Where the cast defendant in an ejectment suit fails to perfect a suspensive appeal and seeks 
to suspend the order directing the execution of the judgment, offering a mere bond for 
costs, neither will a prohibition issue to prevent the execution of the judgment of eject- 
ment, nor a mandamus to compel the granting of an appeal. The District Judge had the ' 
power to pass upon both the character and sufficiency of the bond. In case of error, the 
law provides a remedy. 


A PPLICATION for Prohibition and Mandamus. 


A. L. Tissot, Judge, Respondent. 


S. S. Carlisle, for the Relator. 


The opinion of the Court was delivered by 

BerMuDEz, C.J. This is an application for a prohibition and for a 
mandamus, 

The Relator complains that the District Judge has ordered the 
execution of a judgment of ejectment against him, in a case now 
pending before this Court, on a suspensive appeal; that, in so doing, 
he has exceeded the bounds of his jurisdiction. 

He further complains that the District Judge refuses to grant him a 
suspensive appeal from this order of execution, on his giving a bond 
for costs, and exacts from him, as a condition for such an appeal, a 
bond which is not for costs ; that this is a denial of justice. 

He avers that, if the decree for execution be carried out, he will 
sustain an irreparable injury ; and he prays for a prohibition to pre- 
vent the District Judge from executing the ejectment judgment and 
for a mandamus to compel him to grant a suspensive appeal from the 
order of execution, ona bond for costs onty. 

In their answers, the District Judge and the party plaintiff claim 
that the order of execution is one which the court had the power to 
make and that, in rendering it, it has exercised a jurisdiction with 
which it was vested: that the Relator is not entitled to a suspensive 
appeal from said decree of execution, unless upon a bond to cover the 
damages which the appellee might suffer. 

We find the following to be the facts, as presented by the Record: 

A suit for the expulsion or ejectment from certain leased premises. 
on account of non-payment of rent, was instituted against the Relator, 
by his lessor. The defendant therein laid claim to a lease, setting up 
special defenses and making affidavit to verify the truth of the aver- 
ments of his answer. 
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After trial, the court rendered a judgment in favor of the plaintiff, 


ejecting the defendant, who, within ten days, applied for a suspensive 


appeal, which was allowed, on his executing bond “ according to law,” 
in the sum of $1000. 

Within the same delay, the appellant furnished a bond, conditioned 
that the defendant “shall prosecute said appeal and shall satisfy such 
judgment as may be rendered against him, or that the same shall be 
satisfied by the proceeds of the sale of his estate, real or personal, if 
he be cast in the appeal, otherwise that said sureties (A. and B.) shall 
be liable in his place.” 

The appellee subsequently took a rule on the appellant, to show 
‘ause why the judgment should not be executed, for the two-fold 
reason that the bond is not such as is required in cases of ejectment 
of tenants, and is insufficient in amount, and that the sureties are not 
good and solvent. 

After hearing, the court made the rule absolute and ordered the 
judgment to receive execution. 

Feeling aggrieved by this decree, the defendant applied for a sus- 
pensive appeal, on giving a bond for costs; but the court granted the 
appeal, on his furnishing a bond, according to law, for the sum of 
$2500. 

The questions presented by the parties are: 

1. Had the District Judge the right to pass upon the rule to execute 
the judgment of expulsion. 

2. If he had, was he bound, was it his duty to have granted a sus- 
pensive appeal from the order of execution, on a bond for costs only ? 


The jurisprudence appears to be now firmly settled, that it is only 
after « suspensive appeal has been obtained and perfected, that the 
lower court ceases to have further jurisdiction over the case. 16 A. 
192; 21 A. 114; 2 R. 551; 22 A. 591; 27 A. 700; 28 A. 871; 32 A. 814; 
33 A. 922, 

The door has always been wisely left open for the determination 
by such court, whether the judgment suspensively appealed from shall 
or not be executed, either because the case is not appealable, or because 
no bond has been furnished, or because that furnished is insufficient, or 
because the surety or sureties do not possess the required qualifications. 

Where such a bond is insufficient, an appellee has two remedies, 
either to move for a dismissal of the appeal in the appellate court, or, 
for the execution of the judgment appealed from, in the court of first 
instance. 

Where he resorts to the first remedy, the matter becomes finally 
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adjudicated upon by the superior tribunal. Where he employs the 
second remedy, the action of the inferior court is revisable either on 
appeal, or on application for remedial process. 

In the present instance, the appellee has invoked the powers of the 
court which rendered the judgment, and has obtained an order or 
decree, which impliedly affirms and reiterates that judgment, and 
formally directs that it be executed without delay. 

With the correctness of that order or decree we now have nothing 
todo. Neither have we to deal with the correctness of the ruling of 
the Judge requiring a bond for $2500. It may well be that.the District 
Judge has correctly or incorrectly decided the questions presented. 

The issues submitted on those subjects are entirely premature. If 
we were to revise that order or decree, for execution we would be 
determining in anticipation, the question raised by the Relator on the 
appeal which he has sought, the object of which is precisely to test the 
legality of the ruling. The appellee’s rights are in no way jeoparded, 
though they be suspended, for, obviously, either the question will be 
determined if the appeal be prosecuted, or the decree appealed from 
will be executed if the appeal be abandoned. 

The Relator has moved for a suspensive appeal from the decree for 
execution. He has elected his remedy. After doing so, he cannot seek in 
this Court the remedial process of prohibition, and must wait until the 
question raised by himself in a different form shall come up on appeal 
for determination. 

In relation to the demand of a bond for $2500 by the Judge, it is 
enough to say that his right to require a bond for that sum is not before 
us, as the Relator charges that the only bond that can be exacted is 
one for costs. 

When the Relator will have tendered a bond other than for costs, 
and it is refused, it will be time to determine whether it was or not 
properly declined by the District Judge. 

We are first called upon merely to decide whether the District 
Court, in entertaining the rule for execution, and in passing on its 
merits, has or not exceeded the bounds of its jurisdiction. 

We think that court had authority to ascertain and determine 
whether the conditions precedent upon which it granted the suspensive 
appeal from the ejectment judgment, had or not been fulfilled. The 
authorities referred to support that position. 

1. Those conditions were: the furnishing of the bond required by 
law in the amount stipulated by the Judge; and, 2, the giving of a 
surety or of sureties good and solvent. 


The first question could be tried on the face of the bond; the second 
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determined on evidence touching the qualifications of the surety or 
sureties. 

For the trial of the question of compliance with the first require- 
ment, the appellee was net bound to wait until after the filing of the 
transcript of appeal in this Court; for the determination of the other 
questions, he was alway in time in the lower court. 

If the lower court had not such a jurisdiction, it would follow, that 
a cast defendant could, after obtaining a suspensive appeal, merely file 
any paper which he would term a bond, although it would not have 
the least appearance of one, and thereby stay execution of the judg- 
ment against him, for however large an amount, or however otherwise 
important, until the arrival of the return day, or even until after a 
motion to dismiss in the appellate court, be finally disposed of. The 
law never contemplated such a condition of things. 

The Judge who passed on the merits of the case, who allowed the 
appeal, ex necessitate has the right to decide whether the conditions upon 
which, under the law he granted the appeal, and which were to be 
fulfilled before the judgment could be suspended, had been or not 
complied with. Those conditions were a bond in due form, and a 
surety or sureties having the required qualifications. If he find both, 
then the appeal is perfected, the judgment is suspended, and he is 
stripped of further jurisdiction over the case. If he find that no bond has 
been furnished, or that the bond given is not the bond demanded by 
law, and is no bond at all, and the sureties are not good and solvent, or 
that either of those exigencies is wanting, he is empowered so to decide 
and decree that the judgment shall receive an immediate execution. 

In such a case, the remedy of the appellant would be either a prohi- 
bition or a suspensive appeal from the order for execution. 


Il. 


No one disputes the right of the Relator to a suspensive appeal. The 
contention relates to the character of the bond. 

The rule was not for the execution of a money judgment, but for 
the enforcement of one directing the expulsion of a tenant and delivery 
of the premises to the plaintiff in the case. 

Had the original judgment been one for a sum of money, a suspensive 
appeal from a decree on a rule for its execution, could not have been 
granted, unless on a bond sufficient to arrest the enforcement of that 
judgment, whether the party east would not be entitled to a different 
remedy, it is unnecessary to say, for it may well be that he might 
be unwilling to apply for a suspensive appeal from the order for 
execution, 
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Were it otherwise, a party cast by a money judgment, could, after 
furnishing an insufficient bond, or worthless securities, obtain a sus- 
pensive appeal from the order for execution on a mere bond for costs, 
and, in that mode, suspend the original judgment. 

The order for execution reiterates virtually the judgment on the 
merits and expressly commands that it be executed at once. It is, in 
reality, more peremptory than the first judgment, the execution of — 
which was hypothetical, namely, contingent upon either the absence 
of a suspensive appeal or the dismissal of such appeal, or the affirmance 
on appeal. To suspend the decree for execution is to suspend the 
judgment on the merits. That which the law demands, in order to 
stay the first judgment, it likewise exacts to arrest the decree of 
execution. To sanction a different doctrine would be to permit the 
suspension of a money judgment, indirectly, on furnishing an insig- 
nificant bond for a trifling amount, which could not produce that effect 
on a direct appeal of that character. 

It is true that the judgment in this case is not one for money, but for 
the delivery of property. The principles underlying the rights of 
of parties cast to a suspensive appeal are identical, and must be 
applied uniformly to all judgments susceptible of being suspensively 
appealed from. Ubi eadem ratio, eadem est lex. 

If the bond furnished by the Relator for a suspensive appeal from 
the judgment of expulsion be not in form and substance such as 
the law demands, and if the bond for the suspensive appeal from the 
order for execution must be one for costs only, the irresistible conse- 
quence would fatally be, that a defendant ordered to be expelled or 
ejected from certain premises and who is to furnish a bond to respond 
for all the damages, which the appellee may sustain in the amount fixed 
by the Judge, and who fails to furnish the bond required by law, could 
keep the original motion in suspense and maintain himself in possession 
on a bond for costs only. 

The bond for a suspensive appeal from the decree for the execution 
of the judgment of expulsion, should not, therefore, be one for costs 
only, but of the same character as that required by law for the suspen- 
sion of the ejectment judgment. 

Under the showing made, we are not able to say that the District 
Judge has properly refused to grant the suspensive appeal from the 
order of execution, on a bond for costs only. 

It is therefore ordered and decreed, that the preliminary order herein 
made be rescinded, and that the application for relief in this case for 
a prohibition and a mandamus be refused, at the cost of Relator. 
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No. 8363. 


THE STATE EX REL. JOSIAH Fisk vs. THE POLICE JURY OF 
JEFFERSON, LEFT BANK. 

Plaintiff's judgments against the municipal corporation (for the payment of which he seeks 
the levy of a tax,) exceeding, with the interest, the sum of $1,000, this Court has jurisdic- 
tion of the matter in dispute. 

The law under which the levy of taxes, to satisfy plaintiff's judgments, is claimed, having 
been repealed, and there being no evidence in the Record, that said judgments were based 
upon a contract with the municipal corporation, which such repeal would impair, plain- 
tiff is not entitled to the levy. 


a. from the Twenty-sixth Judicial District Court, Parish of 
Jefferson. Hahn, J. 


Chas. Louque, for Plaintiff and Appellee. 


Wm. Mithoff and Chas. F. Claiborne, for Defendants and Appellants. 


Motion TO Dismiss. 


The opinion of the Court was delivered by 

Pocuk, J. This case is identical with that of Pease against the same 
defendant, just decided, with the difference that the aggregate amount 
in capital of plaintiff’s judgments in this case does not exceed one 
thousand dollars. But the amount of taxes to be levied under the 
judgment appealed from must be sufficient to satisfy said judgments 
in principal, interests and costs. Now, the interests allowed by said 
judgments, added to the aggregate capital thereof, make up an amount 
which far exceeds one thousand dollars, and that amount being the 
matter in dispute in this controversy, vests this Court with jurisdiction. 

For the reasons given in the case above referred to, we must main- 
tain this appeal. 

The motion to dismiss is therefore denied, at appellee’s cost. 


ON THE MERITs. 


The opinion of the Court was delivered by 


Levy, J. The plaintiff, Josiah Fisk, had obtained certain judgments 
against the Police Jury of the Parish of Jefferson, left bank, for the 
following sums, viz: In suit No. 1292, $358.23, with legal interest from 
the Ist of March, 1875, and in suit No. 1291, $482.10, with interest at 
eight per cent. per annum, from April 30th, 1875, date of judgment, and 
for costs of both suits. In these judgments it was ordered as follows : 
in suit No. 1292, “that the proper officer to assess taxes, do assess a 
parish tax at a sufficient rate per cent. on the assessment rolls of the 
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current year (1875) to pay and satisfy this judgment, interest and costs.” 
In 1291, “it is further agreed, that the Police Jury, Parish of Jefferson, 
left bank, whose duty it is to assess taxes, do assess forthwith, a Parish 
tax at a sufficient rate per cent. on the assessment roll of the current 
year (1875) to pay and satisfy this judgment, interest and costs.” 

In March, 1881, the plaintiff took a rule against the sheriff, ex-officio 
tax collector, and the Police Jury of the Parish of Jefterson, left bank, : 
to show cause “ why a mandate should not issue, ordering said sheriff 
to collect a tax sufficient to pay said judgments, in accordance with the 
terms thereof.” 

Subsequently, the rule was extended to embrace the assessor, who 
was required, also, to show cause why he should not assess a tax at a 
sufficient rate per cent. to pay said judgments. 

There was judgment, signed on the 22d of April, 1881, making the 
rule absolute, and ordering and decreeing that the State Assessor, 
assess a parish tax at a sufficient rate per cent. upon the assessment 
roll of the current year (1881), of all assessed property within said 
parish, to pay the judgments and costs; and further, that the sheriff, 
ex-officio tax collector, be ordered to collect the same immediately and 
to pay the proceeds thereof to relator as soon as collected. From this 
judgment the defendants in rule have appealed. 

One view of this case, which we take, dispenses us from the necessity 
of considering the other points raised and discussed by counsel in their 
oral arguments and briefs. The judgment orders the assessor to assess 
a parish tax to an amount sufficient to satisfy plaintiff’s judgments. 
No such authority as that imposed upon the assessor, i. e., the levying 
of a tax, is authorized by the law. Taxes for parochial purposes, or to 
settle parochial indebtedness, can only be levied under the conditions 
established by legislative will by the Police Jury. This levy must 
first be made by the proper authorities, without which, the assessor 
and the sheriff are powerless to extend on the roll the amount of the 
tax or to collect the same. 

As we have before said, in order to entitle a party to enforce the law 
(since repealed) which was in existence at the time the debt was con- 
tracted and the judgment rendered, it must be shown that the repeal 


of the law was inoperative, because impairing the obligation of a con- 
tract, and that the judgment was based on a contract. No such 
evidence is afforded by the record herein. 

. The judgment appealed from is therefore annulled, avoided and 
reversed, and plaintiff’s demand is rejected, at the costs of the appellee, 
in both Courts. 
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Board praying for Mortgage and Assessments in Fourth Diainage District. 





No. 7450. 


IN THE MATTER OF THE BOARD OF ADMINISTRATORS, PRAYING FOR A 
RECOGNITION OF MORTGAGE, AND RECOVERY OF ASSESSMENTS IN 
THE FourtH DRAINAGE DIstTRICT. 

In the matter of the Board of Assessors, etc., judgments obtained for drainage taxes, under 

the provisions of Acts No. 165 of 1858, and No. 30 of 1871, against property in the Fourth 


Drainage District, are nullities, having been obtained by proceedings unauthorized by 
law. Ruling in Succession of Patrick Irwin, 33 An. 63, aftirmed. 





PPEAL from Third District Court, transferred from Superior 
District Court for Parish of Orleans. Hawkins, J. 


Geo. S. Lacey, for the Board of Administrators, Appellees. 
Alfred Grima, tor A. Delavigne, Appellant. 


The opinion of the Court was delivered by 

Bermupbez, C.J. The question presented in this controversy in- 
volves the validity, to a certain extent, of a judgment for a Drainage 
Tax, obtained under the provisions of Acts No. 165 of 1858, and No. 
30 of 1871. 


The appellant, Alfred Delavigne, in the rights of the Beaujeu Brick 
Manufacturing Company, claims that he is aggrieved by a certain judg- 
ment, rendered on March 15th, 1873, homologating certain assessment 
rolls, embracing property then owned by said Company, and now 
belonging to him; that such judgment is erroneous and should be 
reversed and annulled, for the reason that it was procured, without 
due process, under a statute which is violative of the organic law. 

The only objection really urged by the appellees to this prayer is, 
that the defense of unconstitutionality, not having been raised in the 
pleadings in this suit, appellant is precluded from urging it now, with 
a view to obtain a reversal of the judgment appealed from. 

It is conceded that such questions as the Company might have pre- 
sented upon appeal, may be raised by the appellant, Delavigne, but 
not a step further can he be permitted to go. 

We do not understand that the appellant claims any greater right. 
The case, then, must be determined as though brought up for review 
by the Company itself. 

The judgment assailed was rendered against the property described 
and the owners named in the assessment roll, except as to the property 
owned by certain parties who had opposed the tableau, among whom 
the Beaujeu Brick Manufacturing Company is not to be found. 

13 
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The judgment was, therefore, one rendered by default against the 
property of that Company itself. It does not appear that the:judgment 
was ever notified to the Company. 

In the matter of the Succession of Patrick Irwin, 33 A. 63, it was 
decided by this Court, that the Section of Act 30 of 1871, relied upon 
in justification of the proceedings herein, under the provisions of Act 
165 of 1858, was unconstitutional and void, and consequently, that the 
judgment therein sought to be enforced against the estate of Irwin was 
a nullity and of no effect. 


We find no occasion to question the correctness of that judgment, and 
consider, for the reasons given in the opinion in that case, that the 
judgment rendered against the Beaujeu Brick Manufacturing Company 
is likewise a nullity. 

It therefore follows, that the Beaujeu Brick Manufacturing Company 
never was legally cited to answer the demand formed against it. The 
record does not show that it appeared in the lower court and presentéd 
any issue. 

How then can it be claimed that the question of unconstitutionality, 
raised on appeal, not having been presented in the pleadings, cannot 
be set up and urged before this Court. 

We view the Company in the light of a defendant appealing from a 
judgment rendered without any previous legal citation, actual or con- 
structive, without issue joined or appearance, and asking its reversal. 

The answer of the judgment representative is, that the judgment is 
valid, because rendered under the provisions of valid laws. The reply of 
the Company is, that the law relied on is unconstitutional. 

Conceding, for argument’s sake, the proposition of law advanced by 
the appellees to be well founded, it surely cannot be invoked to apply 
to cases in which parties defendant have not been legally cited and 
have not joined issue. 

Lex neminem cogit ad impossibilia. 


The appellant complains of the judgment in so far as it affects the 
property assessed in the name of the Beaujeu Brick Manufacturing 
Company, now his property. He has no interest to attack the judg- 
ment in any other respect. 


The appellees ask that “all their legal rights, if any they have, 
under the judgment of January 29th, 1873, and the personal judgment 
of March 15th, 1873,” be expressly reserved to them. 


Our decree is not intended to affect such rights. 


It is therefore ordered, adjudged and decreed, that the judgment of 
March 15th, 1873, and signed on March 20th, following, in so far as it 
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affects the property assessed in the name of the Beaujeu Brick Com- 
t pany and appealed from, be annulled, avoided and reversed; and 
proceeding to render such judgment as should have been rendered by 


























s a the lower court. 
n It is ordered, adjudged and decreed, that the application herein made 
t on the 7th of February, 1873, for the homologation of the assessment 
e 4 a roll of the fourth drainage district be, and the same is hereby 
a | dismissed, as far as concerns the property therein assessed in the name 
of the Beaujeu Brick Company, without prejudice to the rights which 
dl Ss the appellees may have, if any, under the judgment of January 29th, 
“ <— 1873, and the so termed personal judgment of March 15th, of the same 
y year, against said Company. 
ws It is further ordered that the appellees pay costs of this appeal. 
y a 
e — 
a No. 8480. 
Lee ERNEST GRAVAIS ET AL. vs. FELIX FALGOUST ET AL. 
I —) 1. An Injunction once granted cannot be rescinded on ex parte ap- 
rt «a plication and at chambers, without notice to plaintiff. 29 An. 362; 31 
= An. 171. y 
n {Zz 2. Order dissolving on bond an injunction similar to the one in- 
™ a] volved in Torres vs. Falgoust, 32 An. 560, reversed and that case re- 
1. affirmed. 
is PPEAL from the Twenty-sixth Judicial District: Court for the 
of Parish of St. James. 
y R. G. Dugué, for Plaintiffs and Appellants. 
y Defendants.and Appellees unrepresented. 
dd 
The opinion of the Court was delivered by FENNER, J. 
= No. 8438. 
ig 


" Tue State OF LOUISIANA EX REL. HARMAN Vs. WM. VOORHIES, 
City JUDGE. 
e, A City Court Judge has jurisdiction to annul, not only the judg- 
nt ments rendered by him, but also those rendered by the justice of the 
peace whom he has replaced. 32 An. 1222; 33 An. 15, 146. 


R. Stewart Dennee, for the Relators. 


The opinion of the Court was delivered by BeErmuDEz, C. J. 
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No. 8419. 
THE StaTE OF LOUISIANA vs. F. M. Horn. 


Under the circumstances of this case, and the showing made by the defendant, a continuance 
should have been granted by the court a qua. Its refusal entitles appellant to a new 
trial. : 


| from the Twelfth Judicial District Court. Barbin, J. 


J. C. Egan, Attorney General, for the State, Appellee. 
H. L. Daigre, for Defendant and Appellant. 


The opinion of the Court was delivered by 

Topp, J. The defendant is appellant from a sentence of nine 
months’ imprisonment at hard labor in the penitentiary. He was in- 
dicted for an assault with a dangerous weapon, with intent to kill and 
murder, and convicted. 

The only question involved in this appeal, relates to the ruling of 
the Judge who presided at the trial, in refusing to grant the defendant 
a continuance. The following are substantially the facts bearing on 
this point : 

The indictment against the defendant was returned into Court, and 
filed on the 21st of October, 1881; the accused being at the time con- 
tined in the parish jail. 

On the 25th of the same month, he was arraigned and pleaded not 
guilty, and declaring himself unable to employ counsel, an attorney 
was appointed to defend him, who declined the appointment. 

On the Ist of November, the same attorney, Judge Blackman, filed in 
court a written statement, declining to defend the accused under the 
appointment referred to, and gave, under oath, his reasons therefor. 
Among them was, that the accused had informed him that he was able 
to employ counsel if time were allowed him to correspond with his 
friends in another State, who would assist him, and that he, the 
accused, owned property there, and that he, Blackman, believed this 
information to be true. 

Thereupon, the accused asked for a continuance, which was refused, 


and though, on that day, the accused was without counsel, no other 


attorney was appointed to defend him. 
On the next day, 2d November, the case was called for trial, and just 
before going into the trial, another attorney was appointed to defend 


the accused, with whom the accused was allowed one hour to confer. 
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At the expiration of the hour, or before, the accused made another 
application for a continuance. His affidavit, in support of the motion, 
set forth in substance, that he had a good defense to the charge pre- 
ferred against him, if opportunity were allowed. him to establish it; 
that he was an entire stranger in the community, his residence being 
in another State, and did not even know the names of his witnesses, 
and that he had had no counsel to give him the information and to 
assist him in preparing his defense, and had been in close confinement 
since his arrest under the charge; that he possessed property in 
Alabama, and had friends there who would willingly assist him, and 
that he was thus able to employ and pay counsel of his choice, if time 
were allowed him to procure the means to do so; that the attorney who 
had just been assigned him, had informed him that it was impossible 
for him, the attorney, to make a proper defense without time being 
allowed to make preparation therefore, and that it was impossible for 
him, the accused, to have a fair trial at that session of court, which 
would be held only three days longer, and that the application was 
not made for delay, but to obtain substantial justice, ete. This appli- 
cation was refused, the trial was gone into without further delay, and 
the accused convicted. 

We have no hesitation is saying, that under the circumstances stated, 
and inasmuch as the sworn statements of accused and the counsel were 
not traversed, or their correctness in any manner impugned, and we 
must accept them as true, that the ruling of the Judge was clearly 
erroneous. Indeed, the boasted constitutional guarantees given to in- 
sure a fair and impartial trial to an accused, would be the veriest 
mockery, were the ruling complained of to be maintained, and all relief 
denied the defendant. The Judge seems, in this instance, to have 
reversed the legal maxim, that all men are presumed innocent until 
proved guilty, and acted on the presumption that he was guilty, and 
that the proceedings must be shaped to establish his guilt, and secure 
his speedy punishment. There may have been excellent reasons for 
this in the mind of the Judge, but the record is entirely silent as to the 
same. We cannot perceive what possible chance an innocent man 
would have had, under the circumstances shown, to establish his inno- 
cence or escape conviction. The sentence must be set aside, and the 
accused afforded an opportunity to obtain the substantial justice he has 
thus far claimed in vain. 

It is therefore ordered, adjudged and decreed, that the verdict and 
sentence appealed from be annulled, avoided and reversed, and the 
case remanded to the lower court to be proceeded with according to 
law. 
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No. 8406. 


Mrs. AsTAstE DEBOUCHEL, Wire or W. S. KOWALSKI Vs. 
Her Hvuspanp. 

Where an appeal is made returnable to this Court on a particular day, and the Transcript is 
not filed nor time obtained for the registry of it, bef re the expiration of the delay allowed, 
the appeal will be dismissed. That the District Judge rescinded the order of appeal 
previous to the return day, and on a rule to re-instate it, made a decree after the return 
day has gone by, will be no excuse or justification for the omission to apply seasouably 
for relief to this Court. 

PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


Sambola & Ducros, for Plaintiff and Appellee : 


1. The non-filing of the record of appea} on the return day thereof, or within thre judicial 
days thereafter, is a presumption juris et de jure of the abandonment of the appeal, sub- 
ject to be rebutted only by proof that within said delay an extension of this return day 
has been obtained in the appellate court. C. C. 2285, 2287; C. P. 574, 587, 588, +82, eed 
and 884; 3 L. 251; 32 A. 858; 1 Zachariw, pp. 7 and 79; 5 Zacharia, p. 594; 5 Marcade, 
pp. 201, 202 an 1 203, Nos. II and IIL. ; 4 Larombiére, pp. 368 and 369, No. V. 

2. The lower court has no jurisdictional power, under any circumstances whatever, to pro- 
long the return day of an appeal, after it has once legally fixed the same ; and an order so 
granted is an absolute nullity. . C. P. 574, 883; 22 A. 450; 21 A. 154; 9 A. 728; 10 L. 482; 
11 A. 728, 

3. After the expiration of three judicial days from the return day, the appellate court is 
without legal authority to allow an appellant time to bring up the record of appeal; and 
a decree so rendered is a nullity of public order, for want of jurisdiction ratione materia. 
1 Solon on Nullity, p. 225, No. 349; 23 A. 374; C. P. 92, 589, 88!; 1 Troplong on Presce. 
No. 51, pp. 54 et seq.; Marcadé on Prescr. pp. 27 et seg., No. IV. 


G. Duplantier, for Defendant and Appellant. 


Ox Morion To Dismiss. 


The opinion of the Court was delivered by 

BerMuDEZ,C.J. The plaintiff moves to dismiss this appeal because 
the transcript was not seasonably filed ; because the lower court had no 
power to change and enlarge the original return day ; because the exten- 
sions allowed in this Court were sought and obtained after the expira- 
tion of the original return day, and because the transcript is defective 
and incomplete. 

From a judgment rendered against him, signed on June 28th, 1881, 
the defendant took an appeal on the 9th of July following, returnable 
to this Court on the first Monday of November following. 

On the 23d of the last named month, the counsel of appellant pro- 
cured in this Court a delay of thirty days, to bring up the transcript 
of appeal. 

On the 22d of December, following, he provoked another order 
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enlarging the delay to the first Monday of January of the present year, 
when the transcript was actually filed. 


It appears from the minutes of this Court, of which we take judicial 
notice, that four judicial days have elapsed between the expiration of 
the last day on which the transcript should have been filed here, 
under the order of the lower court, viz. : the 10th of November and the 
day on which an order was first obtained here, allowing thirty days for 
the tiling of the transcript, viz.: the 23d of November. 

The appellant claims that, notwithstanding this failure to observe 
the law, his appeal should not be disturbed, for the reason that it was 





impossible for him to have filed the transcript on the original return 
day, or within the three judicial days following it. 

In justification, he says, that on the 5th of September, the District 
Judge had made an er parte order, illegally dismissing his appeal, and 
directing the execution of the judgment ; that, on discovering the fact, 
he took arule to reinstate the appeal, which rule was made returnable 
on the 29th of October, when it was tried and submitted; that it is not 
until the 6th of November, that this rule was made absolute, and that 
the appeal previously granted, was made returnable to this Court on 
the first Monday of January of the present year. 

The appellant was in fault, and he must bear the consequences. 

Whatever has been the action of the District Court, it was the duty 
of the appellant to have procured the transcript required by law, if pos- 
sible, and to have seasonably filed it in this Court; or, he should, at 
least before the expiration of the delay, within which he should have 
tiled the transcript, have made a proper showing here, for an extension 
of time to bring up the transcript. He has done neither. 

That which he did in this Court on the 23d of November, he should 
and could have done between the 7th and 10th of the same month. He 
then would have been in time. 

There is but one order of appeal in this case. 

The jurisdiction of the Appellate Court attaches as soon as the order 





of appeal is made and its terms are complied with. 

The lower court then has no longer authority to take any steps but 
such as may be necessary to transmit the record to the Supreme Court. 
by provisional and conservatory orders, to secure the ultimate execu- 
tion of the appellate judgment. 6 N.S. 464; 4 L. 205; 7 L. 446; 9 L. 
49; 10 L. 483; H. D. viii. (a) 3. 

The Judge a quo cannot, by a second order, extend the return day 
originally and properly fixed by him. 7 L. 447. 

The return day can only be prolonged by the Appellate Court, and 
never by the District Court, which if it could do itonce, could do it 
again and indefinitely so, and thus defeat the rights of the appellees 
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and the jurisdiction of the Appellate Court. 10 L. 482; 11 L. 109; 12 
L. 480; 10 R. 419; 11 A. 728. 

The order made by the District Judge is the more inoperative, as it 
does not purport to grant an appeal, and was rendered after the expir- 
ation of the delay within which, under the original return day, the 
transcript should have been filed in this Court. 

The extensions sought in this Court were granted the appellant at his 
risk and peril, and without prejudice to the rights of the appellee, as 
all such orders necessarily must be and are. They entitle him, in this 
case, to no relief. 

The appellant having failed to establish to this Court, within the 
proper time, the circumstances of an event not under his control, whieh 
prevented him from then invoking proper relief, the law and juris- 
prudence are clearly condemnatory and punitory of his dereliction. 
10 L. 486; 8 N.S. 597; 4 L. 205; 7 L. 448; 3 A. 226; 5 A. 42; 9 A. 21, 
65, 538; 11 A. 728; 21 A. 152; 22 A. 449; 23 A. 374; 29 A. BER. 

This view of the case renders it unnecessary to consider the last 
ground urged for a dismissal touching the incompleteness of the 
transcript. 

It is therefore ordered, that the appeal herein be dismissed, at 
appellant’s costs. 

Justice Todd takes no part. 








No. 8452. 
THE STATE OF LOUISIANA Vs. JOE BEAIRD ET AL. 


Evidence is admissible to show that, after the time of the commission of the crime, the ac- 
cused had in his possession similar coin to that which he is charged with having stolen. 
The objection to such evidence is to its effect, not to its admissibility. 

This Court wiil not disturb the action of the Judge a quo in refusing, in the exercise of his 
sound discretion, a new trial, applied for on the ground of newly discovered evidence. 
Affirming previous decisions. 

It is only in case of gross and unambiguous error, that this Court will sustain objections to 
the written charge of the Judge to the jury, when such objections are not presented in 
bills of exceptions. 

Ruling of this Court on the qualifications of jury commissioners, in 33 An. 1229; 32 An. 193, 
re-affirmed. 


PPEAL from the Tenth Judicial District Court, Parish of Red 
River. Logan, J. 


J. C. Egan, Attorney General, for the State, Appellee. 
J. H. Pierson and L. B. Watkins, for Defendant and Appellant. 
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The opinion of the Court was delivered by 

FENNER, J. Defendant, Beaird, was indicted jointly with one Paul 
Pringle, forthe crime of breaking and entering a storehouse in the 
night time with intent to steal and with so stealing, taking and car- 
rying away certain money in United States coin. The prosecution 
against Pringle was virtually terminated by his subsequent conviction 
of a capital offense and sentence to death. The present defendant 
was, therefore, tried alone, and from conviction and sentence, takes 
this appeal. 

The following errors are urged: 

1. A bill of exceptions was taken to the ruling of the Judge, 
admitting proof by witnesses of certain acts of the alleged associate in 
crime, Pringle, done after the crime was charged to have been 
committed, 

It appears from the bill that the evidence objected to was to the 
effect that Pringle had, shortly after the breaking and stealing charged, 
exhibited and spent at a neighboring store, certain coins of the denom- 
ination charged to have been stolen. The Judge states that it had 
been previously proven or sworn to by witnesses, that the storehouse 
had been broken and entered by some one, and that coins of a certain 
denomination had been taken; that, at about the time of the entering 
and taking, Beaird and Pringle had been seen together, in close consul- 
tation, near the house; that Beaird had been seen, at the time and 
place charged, standing at the window of the house receiving in his 
hat from the hands of Pringle, something which rattled like coin. 

Under these circumstances, no one would dispute that proof of sub- 
sequent possession by Pringle of the identical coins stolen, would be a 
powerful and independent act or circumstance tending to connect the 
joint acts of both him and defendant, previously proved, directly with 
the crime charged, and, as such, we think clearly admissible. While 
proof of his possession of similar coins might be entitled to very little 
weight as evidence, we think the objection went rather to its effect 
than toits admissiblity, and the judge’s ruling was not faulty. 

2. Exception was taken to the refusal of the Judge to grant a new 
trial on the ground of newly discovered evidence. The Judge refused, 
for reasons given by himself, to the effeet that he did not believe the 
aftidavits ; considered the circumstances under which they were obtained 
suspicious; questioned the due diligence of defendant, and that this 
was the second trial of the case. 

It is settled, that the exercise of the discretion vested in inferior 
Judges in such matters and on such grounds, will not be disturbed by 
this Court. State vs. Hunt, 4 A. 438; State vs. Long, Ib. 441. 

14 
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3. Error is assigned in the refusal of defendant’s motion in arrest of 
judgment, on the ground, amongst others, of an erroneous statement 
of the law in the Judge’s charge to the jury. 

Although in writing, the Judge’s charge was not excepted to: we 
held in State vs. Ricks, 32 A. 1098, that where the charge was in writing 
and embodied in the record, we would notice errors, under proper 
assignment thereof, although not presented by bill of exceptions. 
While not now overruling this opinion, which, however, is contrary to 
prior authority, (10 A. 450) and, therefore, to be strictly construed, we 
deem it proper to say that it is in every way preferable that charges 
should be excepted to when given, in order that the Judge may have 
an opportunity of explaining or correcting his charge at the time ; 
otherwise the defendant would be at liberty to take his chances of 
acquittal on the charge as delivered, and, if convicted, to urge his 
objection in subsequent proceedings. Only in case of gross and unam- 
biguous error will we sustain objections to the charge not made and 
presented by bill of exceptions at time of delivery. 

In the present case, the portion of the charge objected to is as follows : 
“ An alibi, to be good and complete in law, should cover, beyond all 
reasonable doubt, the time during which the act or crime, as charged, 
was perfected or performed. If it does this, it is considered a good 
defense in law. If not, it is of little or no value.” 

If this charge clearly meant, as contended by defendant, that an alibi 
must be proved beyond reasonable doubt, it would perhaps be erro- 
neous. But the Judge, in overruling the motion in arrest on this 
ground, says he did not intend to, and did not in fact, charge any such 
proposition, making it evident that, had timely objection been made, 
he would have explained it and removed the ambiguity to which 
defendant now objects. The charge is susceptible of a construction 
different from that placed on it by defendant, and applying the terms 
‘“ beyond reasonable doubt,” to the proposition of law and not to the 
evidence. Taken in connection with the rest of the charge, empha- 
sizing the duty of the jury to acquit if they have a reasonable doubt of 
defendant’s guilt, we think the defendant could not have been preju- 
diced by the ambiguous statement referred to; and, under the cireum- 
stances of this case, we will not disturb the proceedings. 

4, The objections to the qualifications of the jury commissioners are 
disposed of by the following authorities. 33 A. 1229; 32 A. 193; 29 
A. 824, 

The right of the clerk to act ex-officio as jury commissioner has been 
repeatedly determined. 30 A. 1028; 31 A. 387, 398; 32 A. 402, 879. 

Judgment affirmed. 
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No. 8481. 


NEUVILLE LEBLANC vs. Mrs. G. G. BLODGETT, TESTAMENTARY 
EXECUTRIX. 

A tax sale will be annulled where the property was not assessed in the name of the real 
owner, but in that of another party, and where no notice of seizure was given to the 
owner. 

genes from the Twentieth Judicial District Court, Parish of 

Lafourche. Knobloch, J. 


Clay Knobloch, for Plaintiff and Appellee: 


Act 43 of 1873, p. 98, §1, requires 10 full days’ publication in tax sales—object is to give 
notice to owner. There must be 10 full days intervening between first and last publica- 
tions. 31 An 641; 32 An. 228. 

Tax sale of property assessed in the name of one not the owner, preceded by notices 
given to party assessed and not to true owner, is absolutely null and void. 32 An. 912; ib. 
924; 33 An. 520. 

Plaintiff was nct bound to tender to defendant, as a condition precedent to recovery of 
property in present action. 32 An. 924; 33 An. 520; 32 An. 1290, 

Plea of prescription cannot avail defendant 32 An. 228; ib. 912; 15 An. 15. 

Defendant, as possessor in bad faith, is not entitled to value of cabins put up by her 
lessees and made of lumber cut on the land in dispute. 32 An. 195; 12 An. 545; 24 An. 
253; 4 N.S. 260; C. C. 508, 3452. 


A. B. Philips, for Defendant : 


The law has been complied with by three insertions within ten (10) days. Act 47 of 1873, 
p. 101, See. 8. 

Plaintiff was bound to tender to defendant the price paid. 30 A. pp. 175, 310 and 1232. 
Plea of prescription three (3) and five (5) years. Art. of Constitution of 1868; Act No. 
105 of Legislature of 1874 ; 24 A. p. 24. 

Defendant in good faith is entitled to improvements and taxes. 32 A. 926, 927 and 1290. 


The opinion of the Court was delivered by 

BermupDeEz, C. J. This isa suit for the nullity of a tax sale. The plain- 
tiff complains that on the 21st of February, 1880, he became the adjudi- 
catee of the land, under a foreclosure of the mortgage granted to him 
on the 26th of February, 1874, by E. E. Lauve, the owner; that the title 
set up thereto by the defendant as the universal legatee and testamentary 
executrix and widow of Geo. G. Blodgett, by virtue of a tax adjudica- 
tion made for $42.88, whereof $33.88, paid by her said husband on the 
l4th of February, 1874, with other lands, is a nullity; because the 
property was assessed in the name of C. J. Florian, who did not own 
it; because no notice of seizure was served on said Lauve, whose title 
was of record in the proper book; because no legal notice or adver- 
tisement of the sale was given or published; because no taxes were 
due. 


The defense set up consist in the tax adjudication assailed, and 
eventually in a claim for improvements. 
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From a judgment in favor of plaintiff, the defendant has appealed. 

The assessment of the land in the name of C. J. B. Florian, who had 
ceased to be the owner since 1812, was in flagrant violation of law. 
The property had successively passed to several parties and was finally 
acquired by E. E. Lauve, in 1861, when his act of purchase was put on 
the public record, in conveyance book 8, No. 6, on September 17th, 
1261. 

It is well established, on principle and by authorities, that a tax sale 
of property assessed in the name of one who is not the owner, without 
service of any notice of seizure on the real owner, is an absolute 
nullity and passes no title. Cooley on Tax, 259, 307; Burroughs 210, 
222; BR A. 912, 924; 32 A. 520; 19 A. 185. 

This material irregularity suffices to vitiate the sale. We are there- 
fore dispensed from considering the other grounds of nullity urged. 

It does not appear that the cabins put up on the land were erectéd by 
the defendant at her expense. It rather seems that they were con- 
structed by tenants, or occupants under her, and with materials taken 
from the spot. 

She can, therefore, recover neither in her own right, nor in those of 
said parties. 32 A.135. But her right, if any she has, to demand a 
reimbursement of taxes, legally due and paid on the property, should 
be and are reserved. 

Judgment affirmed with costs. 








No. 8306. 
RACHEL vs. Nancy A. JONES ET AL. 

When the succession of a party has been opened and heirs have been recognized by a com- 
petent Court, the judgment raises a presumption of death, which it is incumbent on the 
party represented to be dead and claiming to be living, to destroy. The evidence in this 
case establishes that the plaintiff. who was represented as dead, is living. The procerd- 
ings made for the settlement of her estate, were properly annulled. 

PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


B. K. Miller and R. G. Hadden, for Plaintiff and Appellee : 


“Rachel” being alive; it follows, that the proceedings in the Second District Court, by 
which defendants were put in possession of her property, are null and void: Ist. Be- 
cause ‘‘nemo est heres viventis.”” 2d. Becau<e the Second District Court was exclu- 
sively a court of probate jurisdiction, and had no power to administer upon the estate of 
a living person, subject to no incapacity determined by some special law. R. S. 1870, 
§ 2011. 

Because the grant of administration on the estate of a person not really dead, and all pro- 
ceedings had, or acts done thereunder, are null and void. Griffith vs. Frazer, 8th 
Cranch, pp. 9-23; Burns vs. Van Loan, 29th An. p. 563; D'Arusmont vs. Jones, Albany 
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Law Journal, Vol. 22, No. 12; Lavin vs, Savings Bank, The Reporter Vol IX. p 541; 2d 
Wharton on Evidence, §1278 and notes; -lochumsen vs. Bank, 3d Allen, Mass., p. 87; 
Allen vs. Dundas, 3d Term Report; Morgan vs. Dodge, 44 N. H. Rep. p. 259; Duncan vs. 
Stuart, 25 Ala. p. 408; McPherson vs. Cunliff, 11 Sergeant & Rawle Rep. p. 422; Gasque 
vs Moody, 20 Miss. (125m. & M.) p. 153; Barber vs. Converse, 1 Redfield’s Rep. (N. Y.) 
p 330; 15 Am. Law Register, p. 212; 14 Am. Law Register, p. 337. 

When the issue is upon the life or death of a person once shown to have been living, the 
burden of proof lies upon the party who asserts the death, for the presumption is, the 
party continues alive until the contrary be shown. Pothier on Obligations, p. 284 ; 
Throgmorton vs. Walton, 2 Roll Rep. p 416; Wilson vs Hodges, 2 East Rep. p. 312; 
Cent. Law Journal, Vol. IL. p 254; Burns vs. Van Loan, 29 An. p.560; King vs. Fowler, 
11 Pickering, (Mass.) p. 303; 2 Wharton on Evidence, § 1279. 


Jos. H. Spearing, for Defendants and Appellants : 


The opinions and impressions of witnesses are not admissible in evidence. 7 L. 85, Ingram 
vs Croft; 15 A. 414-15, McConnell vs. New Orleans; 21 A. 726-27, Poutz vs. Jones; 27 
A. 315-316, Schmidt & Zeigler vs. Williston. 

‘Every presumption will be adopted against a party who suppresses evidence that would 
illustrate his cause.” ‘‘ The best evidence must be produced, and where a party fails to 
produce the same, it will be presumed to be against him.” 1 H. Dig. p. 489, No. 13, and 
authorities ; p. 498, No. 3, and authorities. 

Where a suit is not brought for any cause, until after the death of parties who, if living, 
would know of the facts presented in such a suit, and, whose evidence, if it could be had, 
would make the case one of easy solution, the testimony should not ouly be strong but 
conclusive. 11 L. 438, Baker vs. Towles; 5 A. 141, Davenport vs. Labauve & Landry; 7 
A. 555, Simpson vs. Powell; 7 A. 562, Jenkins vs. Parish of Caddo; 14 A, 317, Sac. of 
Jno Rive. 


The opinion of the Court was delivered by 

Bermupez, C. J. The plaintiff complains that in 1879, she was 
represented as dead to the Second District Court for the Parish of 
Orleans. That she is the woman named Rachel in the will of one 
Cruden, and is the legatee of the real estate therein mentioned; that 


proceedings were instituted by the defendants to settle her succession ; 
that they obtained a decree recognizing them as her sole heirs, and 
e oD a) ? 


putting them in possession of that property. 

She charges the nullity of those proceedings, and prays that the 
same be pronounced. 

The defenses are, by exception, that the petition does not disclose 
the name and surname of the plaintiff; that she has no cause for action, 
because she has no rights as the alleged legatee, she being at the time 
a slave, incapable of inheriting. 

The first exception having been overruled, and the second referred 
to the merits, the defendants, reserving the same, pleaded them anew 
in the answer, setting up a general denial of all the allegations, and a 
special denegation that the plaintiff is the same person as is mentioned 
in the will. 

The case was tried on those issues. From a judgment in favor of 
the plaintiff, the defendants have appealed. 
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The first exception was properly overruled. The law does not 
require impossibilities. It is only from such parties as have a name 
and a surname, that it demandsa specification of both. In the present 
case, the plaintiff calls herself Rachel ; she says that she is the Rachel 
named in the will to which she refers; the Rachel, whose heirs the 
defendants claim to be. She has but one name, and a name brought 
particularly to the knowledge of the defendants with such precision 
that they can not pretend not to know who the plaintiff claims to be. 
The object of the law in requiring the giving of the name and sur- 
name, is to well inform the adverse party with certainty, of who the 
plaintiff is, in order to avoid all possible mistake. 

The defendants cannot set up any ignorance on that subject in this 
case. , 

The facts indisputably disclosed by the Record are, that by his will 
dated 1837, John Cruden ordered that one of his slaves named Rachel, 
born in 1833, be emancipated at her majority; bequeathing to her a 
lot of ground therein described; that some twenty years afterwards, 
Rachel went out of the State, remaining unheard of; that in April, 
1879, the defendants, representing her as having departed this life, 
and claiming to be her sole heirs, were recognized and put in posses- 
sion, as such, by the said court of the lot in question ; that in May 
of the following year the plaintiff brought the present action. 

The question submitted is simply one of identity. 

The girl, Rachel, named in the will, as born in 1833, could unques- 
tionably be presumed to be still alive (one hundred years not having 
elapsed since her birth), R.C.C. 70, were it not for the proceedings 
had in the Probate Court, which appear to be regular on their face. 

The judgment recognizing the petitioners, who are the defendants 
herein, as the collateral and only heirs of Rachel, seems to be sup- 
ported by evidence showing the alleged death of Rachel and the right 
of heirship claimed; but it was rendered necessarily ex parte, and is 
not absolutely binding. 

If it be true, that the plaintiff is the person represented as dead and 
her identity is established, those proceedings must fall as the off- 
spring of either fraud or ignorance. 29 A. 560; 4 R. 26,201; 14 A. 
596. 
Until then, however, they prima facie establish the death of Rachel, 
sufficiently to remove the presumption in favor of her existence. The 
burden was upon plaintiff to show her identity. 32 A. 425. 

It indeed appears strange, that if plaintiff be Rachel, she should have 
remained absent, unheard of, for nearly thirty years, but, however 
singular that disappearance may seem, it surely cannot affect or 
defeat any rights which she may otherwise have. 
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We have carefully read and weighed the voluminous testimony 
adduced on the trial and feel satisfied, as was the District Judge, who 
saw and heard the witness and had better opportunities of appreciating 


their veracity and sincerity, that the plaintiff in this case is the 
Rachel named in the Cruden’s will and represented as dead before the 
Probate Court, the more so, as the Record is absolutely silent to the 
contrary, and the defendants, in their pleadings, have somewhat 
admitted that identity. 

The witnesses heard to establish this important fact, are five in 
number. They all knew Rachel, the legatee, before she left the State ; 
they also well knew the family in which she lived and moved. 

One of them, a distinguished member of the bar, testifies that he 
conversed with the plaintiff, about transactions which occurred at the 
time; that the answers which she made satisfied him that she must be 
the person ; that it is possible that she might be an impostor, but he 
did not think it probable. 

Another witness of acknowledged respectability states, that after 
the first conversation had with plaintiff, he felt almost sure she was the 
girl Rachel, and testifying, he declares, that he believes her to be the 
woman. 

He adds that she looks like the mother of Rachel, who was deaf and 
dumb, and named Dummy; that Rachel had a peculiarly shaped 
head, which this woman, the plaintiff, has; that it is not possible that 
somebody else could have been sufficiently informed to have answered 
some of his questions, as plaintiff had done. 

A third witness, an aged and venerable lady, who well knew the 
family and also Rachel, being asked whether she was positive that 
the woman in court was Rachel, who once belonged to Cruden, answered 
she had no doubt of it; that Rachel was a peculiar child; that the 
shape of her head was singular; that she resembled her mother; that 
she identifies plaintiff with Rachel by circumstances and occurrences ; 
that she recognized plaintiff at first sight, without being told she was 
Rachel; that it is impossible that some other colored woman could 
have made her believe that she was Rachel; that she has no doubt of 
her identity. 

A fourth witness testifies that he is positive that plaintiff is the same 
girl Rachel, the daughter of Dummy, whom he knew in 1853. He 
had assisted the defendants in obtaining possession of Rachel’s estate, 
because he thought she was dead, but that since, he has met plaintiff, 
and thus discovered that Rachel is alive, and that that plaintiff is the 
same person. 

A fifth witness declares that he well knew Rachel; that she was a 
servant in his father’s family in 1853, at Bay St. Louis; that he has 


» 
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conversed with the plaintiff; that she recognized him on the street, 
calling him by name; that he really believes that the woman in court is 
the same woman. 

The plaintiff, herself, was heard as a witness, in her own behalf. 
Her testimony is lengthy, made so particularly by the numerous ques- 
tions of all sorts propounded to her. It does not show more than 
ordinary intelligence, and indicates the confusion of mind, which per- 
sons or her class and condition usually experience, when testifying in 
a court of justice, and answering the questions and cross-interrogatories, 
often artfully and guardedly propounded by acute and astute counsel, 
well informed of the theory and of the main features, and minute 
details, actual or constructive, of a vexed and complicated litigation. 

On the whole it sufficiently proves, notwithstanding some insignifi- 

cant contradictions which occur in it, that she is Rachel, the emanci- 
pated slave and legatee named, and provided for in John Cruden’s 
will, and represented as dead in the proceedings had before the Probate 
Court. 
The testimony of the two witnesses, who were heard on behalf of the 
defendants, show how familiar they were with Rachel’s history and 
with those in the midst of whom she lived; they do not say that 
Rachel is dead; they have seen and examined the plaintiff in court 
and do not assume to say that she is not the Rachel of the will. They 
admit that the plaintiff has about the same color as Rachel. 

In presence of that mass of testimony which covers one hundred 
pages and more of the transcript; and, in the absence of any success- 
ful,effort on the part of the defendant to produce the witness who 
swore to Rachel’s death, and whom the District Judge thought was a 
myth, or even an attempt to corroborate that statement, we are satis- 
fied that the lower court decided correctly. 

Judgment affirmed. 








® No. 7261. 
EvuGENE LEssEPs ET AL. VS. JULES LAPENE ET ALS. 


Where succession property has been sold to pay for work done for its preservation, and the 
sale is made under the directions of the executor of the deceased and of co-owners, and 
the fact of the sale is afterwards mentioned in the final account presented and homolo- 
gated, and the succession is notoriously and perfectly insolvent, the judgment of homo- 
logation concludes the heirs. The latter are not entitled to citation in such cases and 
cannot ask the nullity of the sale of the property. 


PPEAL from the Second Judicial District Court, Parish of Plaque- 
mines. Pardee, J. 7 
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J.S. &d. T. Whitaker, for Plaintiffs and Appellants : 


The act of the Legislature, approved 17th February, 1266, relative to Board of Levee Com- 
missioners, repealed all former laws authorizing parochial authorities to construct levees 
at the cost and expense of riparian proprietors of lands leveed. 22 An. 58. Any action 
therefore of the police jury taken in 186%, for the purpose of selling and expropriating the 
lands of a riparian proprietor, for the construction or making of a levee in frout of his 
property, is of no effect in law. 

An executor failing to sell, under order of court, property inventoried and belonging to 
the succession he represents under the jurisdiction of his parish, cannot legalize the sale 
of such property in another parish, under another jurisdiction, by giving his assent 
thereto, especially when such sale is made at the instance of a police jury in violation of 
the Act of 1866, relative to Board of Levee Commissioners. 26 An. 660; 29 An. Walm- 
sley’s Case; 28 An. 354. 2 

The publication of a monition cannot cure the defect of proceedings under a judicial sale, 
where the parties cast were not duly cited to make defense. Neither can a monition cure 
the defect of a sale made under proceedings in direct violation of law. R.S. 2377; Act 
20, 1866. 

One of several heirs and defendants cannot, while waiving citation for himself, waive ci- 
tation for his co-heirs and co-defendants, unless authorized to do so, and a statement to 
that effect by such heir and defendant, in writing, does not bind them, especially where 
it appears, by admission spread upon the Record, that no authority was given for such 
waiver. 

Where an executor is discharged, the heirs of the party whose estate was administered by 
said executor, may stand in judgment as against third parties not legally in possession of 
the property not disposed of. 14 An. 597. 


E. Howard McCaleb and Geo. J. Denis, tor Defendants and Appellees: 


Plaintiffs cannot claim title to land belonging to an insolvent succession, if their only 
title is heirship, when it is shown that privilege creditors received only a portion of their 
dues. 25 An. 379. 

Plaintiffs have not put themselves in a position to sue for the recovery of property be- 
longing to an insolvent succession, as the executor has been discharged. Creditors alone 
had that right. © An. 792; 27 An. 563; 14 An. 777. 

The executor represented and his acts bound all parties interested, heirs as well as 
creditors, Art. 123, C. P.; 4 M. 458; 8 R. 497; 3 An. 36; 9 An. 107; 10 An. 224, 


. All the proceedings relative to the sale of the property were strictly in conformity with 


law, and even, argumenti gratia, if citation by publication was not a strict compliance, it 
was cured by the subsequent appearance of the executor and co-proprietor. C. P. Arts. 
497-612; R. C. C. Art. 2272; 2 La. 265; 5 An. 567; 13 An, 338; 2 An. 593; 19 La. 307. 
Repeals by implication are not favored. A particula: is not abregated by a general 
statute. 10 M. 172; 12 An. 805; C. C. 17. 

The decision in Police Jury vs. Tardos, 22 An. 58, is isolated, and not applicable to the 
facts of the case in hand. Judgment in a monition suit, regularly obtained, is conclusive 
proof of the legality of the sale. Rev. Stat. 1870, Sec. 2376, C. It has the force of res 
judicata. 

A judgment, settling an executor’s account, is likewise res judicata. Decrees of courts 
are res judicata against all persons, when acting within the limits of their jurisdiction. 


The discharge of the executor establishes: 1st, that there was no other property to be ad- 


ministered upon; and 2d, amounts to an approval by all parties of his official acts. 


8. If this suit be treated as an action in nullity of judgment, it is prescribed by one year; if 


based upon irregularities and illegalities in the sale, by five years. C. P. Art. 612; R. C. 
C. Art. 3543; H. D. Prescription, (g. 4) Nos. 4 and 5; 21 An. 505, 584. 
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Jos. P. Hornor, W.S. Benedict and Francis W. Baker, for Defendant, 
F. Henke : 


1. A monition duly homologated confirming a judicial sale, has the force of res adjudicata, 
and operates as a complete bar against all claims to the property in consequence of all 
illegalities or informalities in the proceedings, whether before or after judgment. R. S., 
Sections 2370, 2375, 2376; 9 An. 98; 24 An. 545; 21 Wall. 616. 

The homologation of the final account of an executor and his discharge after accounting 
for property, bars all claims of the heirs to such property. 3 R. 331; 5 R. 352; 5 R.518. 
All claims to property arising from informalities in the public sale, are barred by the pre- 
scription of five years. Civil Code, ‘Art. 3544; 29 An. 534. 

One who takes part in the sale of his property, or who stands by in silence when it is sold, 
is estopped from thereafter claiming it from the purchaser. 5 R. 352, 518. 

In an action of nullity, the specitic ground upon which p‘aintiff relies must be alleged. 
6 M. 623; 12 An. 13; 14 An. 777; 26 An. 618. 

Plaintiff, seeking to annul a judicial sale, must tender to the purchaser the amount paid to 
free the property from encumbrances. 6 N.S. 684; 8 N. S. 162, 210; 3 La. 541; 8 La. 177; 
8 La. 440; 3 An. 668; 5 An. 255; 6 An. 581; 8 An. 503; 12 An. 251; 13 An. 213; 21 An. 
385, 425; 24 An. 324; 28 An. 854; 29 An. 537; 39 An. 174, 


The opinion of the Court was delivered by 

Bermupvez, C. J. This is an action by the heirs of P. A. B. Lesseps 
to recover certain real estate, known as the “ St. Sophie” Plantation, 
situate in the parish of Plaquemines. 

The defense is: res judicata and the prescription of five years. 


There was judgment sustaining the pleas, and the plaintiffs appeal. 

It appears from the evidence adduced, that the property in question 
was inventoried among the assets of the deceased. There is no dispute 
that it then belonged to him. The contention is, as to whether it has 
since passed from the estate. ° 

The defendants claim that it was sold by the sheriff, under a judg- 
ment in the suit of the Police Jury against the estate, brought in April, 
1868, for the recovery of costs for rebuilding a levee, ete., in front of 
the plantation ; that at the offering in January, 1869, it was adjudicated 
to D. B. Macarty, their common author, who paid the price in ready 
money ; that subsequently, proceedings for a monition were initiated 
and ultimated in a judgment, rendered in November, 1871, homolo- 
gating the sale, and that afterwards the sale was mentioned by the 
executor in his final account of the deceased, which was homologated 
without opposition. 

The plea of res judicata rests upon the judgment of homologa- 
tion, and the plea of prescription is based on the time which has 
elapsed since the sheriff’s adjudication in 1869. 

In reply,.the plaintiffs say: That the law under which the Police 
Jury suit was instituted and the property sold, had been repealed two 
years before the bringing of the suit; that the judgment and the 
sale are nullities ; that the monition proceedings and the homologation 
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of the sale of 1869, are of no effect, as they cannot cure the defects of 
a judicial sale in a case where the parties were not cited, and where 
the provisions of the law were violated. 

The Record shows that the suit was brought by the Police Jury ; that 
service was accepted by one of the heirs of Lesseps, for himself, and 
for the other heirs concerned ; that a citation was published; that a 
default was entered and subsequently confirmed; that execution 
issued ; that the property was seized and that instructions were given 
for the sale, both by August Lesseps, as owner of one-third, and by 
Bernard Soulié, as executor of Alex. Lesseps, owner for the remaining 
two-thirds ; that the property was offered and adjudicated on the 2d 
January, 1869, to D. B. Macarty, for $4854, paid cash, and that the 
sheriff’s deed was recorded on the 28th of the same month. 

It further appears that in February, following, the purchaser applied 
for a monition ; that, after publication and in the absence of opposition, 
the sale was confirmed and homologated, the judgment being signed 
on the 24th of November. 

The ground upon which the plaintiffs rely to have the sale and the 
monition declared nullities is, that the act of the legislature of Febru- 
ary 17th, 1866, relative to the Board of Levee Commissioners, repealed 
all former laws for the construction of levees at the expense of riparian 
proprietors, and in support of that position, reference is made to the 
ease of Tardos, 22 A. 58. 

It is claimed by the defendants, that the law under which the pro- 
ceedings were had in 1868, for the payment of the work done in front 
of the St. Sophie Plantation, was a special statute passed in 1840, No. 
60, and subsequently amended in 1848, No. 38, Extra Session, and that 
the Act of 1866, being a general statute, did not repeal those special 
statutes. 

We do not think it necessary to decide either that question, or that 
of res judicata resulting from the homologation of the monition, or 
that of prescription, as we think that in consequence of facts which have 
occurred since the proceedings by the Police Jury and the judgment 
in their favor, the sale under it is valid and binding. 

We have seen that both the co-proprietor, for one-third, and the 
estate of Lesseps, in the person of its representative, owning the re- 
maining two-thirds, have given instructions as to the mode or manner 
in which the sale was to be effected. 

Whatever objections might be and are urged against the ratification 
set up, must prove of little or no weight, when it is considered that, 
in the account which was presented to the Probate Court in 1870, it is 
distinctly stated, that “ the St. Sophie Plantation had been seized and 
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sold by the sheriff of the Parish of Plaquemines, on the 2d of January, 
1869, to satisfy a judgment obtained by the Police Jury of said Parish.” 

This account was duly homologated in June of the following year. 
The executor was afterwards discharged in April, 1875. 

The objection, that this judgment of homologation is not binding on 
the heirs, because they were not cited, otherwise than by advertise- 
ment, is unwholesome. 

The succession of Lesseps was notoriously, thoroughly insolvent. 
Its creditors were, to all appearances, the only parties interested in its 
speedy and economical liquidation and settlement. His heirs had none 
but a contingent residuary interest, depending upon a balance in the 
hands of the succession representative, in money or property, after 
payment of all the acknowledged and recognized creditors. It is then, 
and then only, that their interest could take semblance and form. 
They had not accepted the succession unconditionally and, even then, 
could not have taken the seizin from the executor, without providing 
him with the means to pay the creditors, these insisting. The fact is, 
they did not do so. Their interest being very remote, they stood aloof 
from the proceedings, totally indifferent to the course to be pursued. 

There would have been no necessity to notify them of any applica- 
tion for the sale of the property. The advertisements preceding the 
sale would have been sufticient notice. They would have had the right 
to arrest the sale by paying the debts, or showing that none existed. 

In cases of thoroughly insolvent successions, it is an error to suppose 
that the law requires that the settlement of the same shall be obstructed 
and rendered cumbersome and more onerous, by the giving of notices of 
any kind to the heirs, whoever they be, of age or minors, present or 
absent ; for it is only on the contingency that there exists a residue, in 
other words, that the forces of the succession are ample to satisfy and 
discharge its liabilities, and that there shall remain a surplus, that the 
heirs are considered as having an interest involved in it and must be 
notified. 

The duty of the heirs, or of their representatives, is to keep a watch- 
ful eye on the proceedings, as they are developed, and to make oppor- 
tune opposition, in the form pointed out by law, to whatever might 
prejudice them. 

Why should they, by representation of the insolvent deceased, be 
entitled to such notices and citations, when their author, had he lived 
and made a judicial surrender of his property to his creditors, would 
not himself have been entitled to any ? 

The affairs of an insolvent debtor going to judicial bankruptcy are 
- settled without such formality. The affairs of an insolvent deceased 
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sheuld not be required to be liquidated in a different mode, in the 
absence of any law to the contrary. Ubi eadem ratio, eadem est ler. 

We regard the law, relative to notices to heirs in successions, as re- 
quiring such, only where the successions are really or apparently 
solvent, and it is proposed to establish and apportion a residue among 
the heirs of the deceased. Heirs opposing an account could not disturb 
it, unless error, fraud or injury were shown. They cannot be permitted 
to set up, after judgment, that which they could have alleged and did 
not aver before judgment, so as to upset what was concluded by the 
judgment homologating the account, and overturn titles resting upon 
the proceedings. 

If heirs stand by and tolerate the settlement of an estate in which 
they are concerned, by the sale of its property, by application of its 
funds, by an account exhibiting its assets and liabilities, and a defi- 
ciency towards full payment, and permit the account to be published 
and homologated, without opposition on their part, the proceedings 
thus culminating, become conclusive upon them, and cannot afterwards 
be questioned by them. 

The judgment is binding on the creditors and legatees, who are pri- 
marily interested, and operates in like manner on the heirs, who are 
secondarily concerned, when there exists no residue in their favor. The 
binding effect, which the judgment on the account thus atquires, 
continues afterwards. 

The principle which dispenses with notices of sale to heirs, when a 
sale is sought to pay the debts and charges, even in a solvent succes- 
sion, certainly relieves them in insolvent estates, throughout all 
the proceedings, specially concerning the account showing the active 
and passive and the insolvent condition of the succession, and it is 
manifest from it that no residue accrues to the heirs. These conclu- 
sions are sustained both by reason and law and by equity. 

We deem it sufficient to refer to authorities, without analyzing them 
separately. 6 L. 225; 10 R.457 ; 12 R. 548; 2 A. 503; 14 A.706; 15A_ 
678 ; 21 A. 508; 24 A. 343, 530; 28 A. 6383; 29 A. 379, 381, 397; 30 A. 
304, 894; 31 A. 280; 32 A. 971; 33 A. 469. 

The plaintiffs present themselves with bad grace to.claim this prop- 
erty, the proceeds of the sale of which were paid cash to the sheriff 
and applied to the payment of a work done for its preservation. 14 A. 
622; 21 A. 08; 3 A. 564; 6 A. 51, 581; 8 A. 503; 12 A. 271; 27 A. 5638; 
14 A. 777; 31 A. 450. 

In the last case the late Court well observed, in cirewmstances 
somewhat similar : 

“The divine command to honor thy father and thy mother, is but 
the echo of a sentiment that natwe has planted deep in the human 
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heart and the laws of all countries, dealing with men’s acts, and yet 
enforcing that sentiment, prohibit the child from taking the father’s 


property, unless he pays the father’s debts.” 

We consider that by the final account and tableaux presented and 
homologated without opposition, the status of the property claimed in 
this writ has been adjusted and settled as having passed from the 
estate of the deceased. 

The District Judge so viewed the matter. We find no error in his 
finding. 

It is therefore ordered that the judgment appealed from be aftirmed, 
with costs. 








No. 8430. 
THE STaTE OF LovISIANA vs. DinK HaArRRIs. 


The motion to quash the venire was properly overruled, in the absence of a charge of fraud, 
or averment of a great wrong or injury caused to the defendant. 

Tke accused was not entitled to a new trial on the ground that the evidence at the inquest 
was taken along by the jury, together with other papers, in retiring todeliberate, and that 
the table in their room of deliberations was covered with law books, to which they had 
access. 

It is not thecessary that the accused be personally present in court at the trial of the motion 
for a new trial. 


PPEAL from the Nineteenth Judicial District Court, Parish of 
Terrebonne. Goode, J. 





J. C. Egan, Attorney General, for the State, Appellee. 
Suthon & Suthon, for Defendant and Appellant. 





The opinion of the Court was delivered by 

Bermupez, C. J. This defendant was. prosecuted and tried for 
murder. He was convicted of manslaughter. 

From the judgment, sentencing him to five years imprisonment at 
hard labor in the State penitentiary, he has appealed. 

He complains : 

1. That the District Court has erred in overruling his motion to 
quash the general venire and in refusing that for a new trial. 

2. That the Record does not show that he was present during the 
trial of the last motion. 


I. 
The challenge to the array was based on the ground that the general 
venire was not completed from all the citizens qualified to serve as 
jurors ; that the names were selected from a list of registered voters ; 
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that the names of the jurors were not written on separate slips of paper, 
with the number of the ward or place of residence of the juror, by the 


clerk of the court. 

The motion to quash the venire does not contain any charge that 
some fraud has been practiced, or some great wrong committed in the 
drawing and summoning of the jury, that would work a great and 
irreparable injury to the accused. 

Under the rulings of this Court, based on Sec. 10 of Act 44, of 1877, 
the motion to quash is wholly deficient and cannot prevail. See State 
vs. Dozier al. Lobster; State vs. Watkins Smith, 33 A., p. 1414, and au- 
thorities therein referred to ; also, 32 A. 36 ; 30 A. 884; 31 A. 379, 

Il 

The main grounds urged for a new trial are, that the jury were per- 
mitted to take with them, during their deliberations, the written testi- 
mony taken at the inquest, which was not in evidence, a certificate of 
death of the coroner, dated after the inquest and forming no part of it ; 
that after the evidence had been closed on both sides, the jury were 
allowed to oceupy the court room, the table in which was covered with 
law books, the jury having free access thereto. 

We have examined the testimony offered in the motion for a new 
trial, and which is annexed to the bill of exception taken to the refusal 
of the Judge to grant one, and we have also considered the statements 
in the bill itself. 

From the whole, we gather: that the inquest and the coroner’s cer- 
titicate, which were fastened together, had been read, without objec- 
tion, to the jury; that immediately thereafter, the Judge charged the 
jury with emphasis, that the inquest only proved the death ; that the 
evidence on the inquest was not read ; that there were law books in the 
room to which the jury retired; that those books continued therein 
until after they had deliberated ; that they were afterwards found 
scattered ; that when the jury returned into court with their verdict, 
the bundle of papers, or Record, which they brought in, was found to 
contain the evidence at the inquest, the inquest and the certificate. 

Under that state of facts, was the accused entitled to a new trial ? 

The rule is, that when the jury retire to deliberate, improperly taking 
out with them a paper, it should be no ground for a new trial, unless it 
appear that it was examined and that the accused was thereby preju- 
diced. 29 Iowa 295; 6 A. 554. 

The rule likewise is, that the jury should not be permitted to take 
with them any portion of the written evidence in the case, but that 
there exists no objection to their taking the whole of the evidence ; 61 
Ill. 365 ; but the rule is not without exceptions. 29 A. 715. 

It was held that it is no error to permit the jury, on atrial for murder, ' 
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to take with them papers which had been commented upon during the 
trial. 76 Penn. St. 340; 5 Binny’s Rep. Penn. 239. 

It was distinctly further ruled, that where it appeared that the testi- 
mony which was given at the coroner’s inquest, and which had not 
been ‘offered in evidence on the trial, was accidentally taken to the 
jury room, it was no ground for a new trial. 10 Rich. 212. 

In the present instance, there is nothing to show that only part of the 
evidence at the inquest was taken out; that it was read by any juror ; 
that the jury was prejudiced thereby. It was inadvertently taken out 
by the jury with the Record, attached as it was to the inquest and to 
the coroner’s certificate, which had been read to the jury. The District 
Judge had emphatically charged the jury for the full protection of the 
accused. 

In State vs. Bradly, 6 A. 560, the Court said : 

“It is the duty of the court, and of their officers, to guard as far as 
possible against all irregularities in their proceedings. Still they will 
occur, because tribunals of justice, like all human institutions, are im- 
perfect. Some irregularities are of such a gross character that a preju- 
cia] effect may be presumed. We do not think the one complained of 
was of that character. If, by any means, it could be shown that the 
affidavit had produced an improper influence on the jury in making up 
their verdict, it would afford sufficient ground for granting a new trial. 
But we will not presume it because it is barely possible. We should 
regard jurors as rational men, capable of performing the high duties 
which the Constitution imposes upon them. The Constitution and 
laws charge them to judge of the issues upon which life, liberty and 
property depend. The law presumes them to possess the capacity and 
integrity to perform those duties correctly, and that they will not be 
swerved from their performance by improper influences, and we will 
not presume or decide the contrary, until it appears from proof or 
necessarily results from gross misconduct.” 

The evidence further fails to show, that the books in the jury room 
were examined and read. It was no doubt improper to permit them 
there to remain, without the authority of the court, or the consent of 
the parties ; but, in the absence of direct testimony to establish that 
they were looked into and read, that is no ground for a new trial. 13 
Ind, 434 ; 11 Ohio 114; 32 A. 842, and authorities referred to. 

The motion for a new trial was properly overruled. 


Il. 


The assignment of errors filed here calls our attention to the silence 
of the transcript, relative to the presence of the accused during the 
trial of his motion for a new trial, and it is insisted that this is an error, 
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patent on the face of the Reeord, which demands a remanding of the 
case, . 

The Constitutions of most of the States of the Union incorporate the 
old common law principle, that the accused in criminal cases shall have 
a right to meet the witnesses against him, face to face. Ours provides 
that he shall enjoy the right to be confronted with the witnesses 
against him. Const. 1879, Art. 8. 

Hoavever sacred this constitutional right may be, it has not been con- 
strued to be so absolute in character as to require the constant presence 
of the defendant at each and every proceeding in his case. It has been 
construed as entitling him to be present at the arraignment, trial, charge 
verdict and sentence, but we have been shown no precedent in this 
country where the accused is entitled to be present at any other pro- 
ceeding. It is not to our knowledge, from the books or otherwise, that 
the defendant has ever claimed, or been recognized, the right to be 
present, when therein represented by counsel, in the court of last 
resort. 

In 32 A. 560, we said : 

‘While the law, in its tenderness for one in its custody, charged 


with a grave offense, may not from this consideration dispense with the 
personal presence of the accused in all the important material stages of 
the trial, lest he might possibly suffer some injury from his absence, it is 
not now required that he should be personally present at each any every 
step and proceeding connected with the case of minor significance and 
importance.” V. Dougherty vs. Commonwealth, 69 Penn. St. 226. 

We will add that such is the case, particularly on the trial. by coun- 
sel of a motion for a new trial, which necessarily admits a previous 
trial, and which is not another trial in itself, and during which no 
Witness is or can be heard to test the guilt or innocence of the accused, 
on the charge against him. 

It has been held that the defendant’s voluntary absence, during part 
of a trial on an indictment for a felony, was no ground for reversing 
the sentence against him. 17 Cal. 389; 17 Wis. 675; 2 Mont. 239; 7 
Ohio pp. 1, 180; 16 Ind, 357; 8 R. 554, 562. 

The same ruling has been made touching his compulsory removal 
from the court room, where his action is such as to make it impossible 
to proceed with the trial, and he is permitted in an adjoining room to 
communicate with his counsel. 6 Blatch. 464; 98 U.S8., p. 158 (4). 

Judges, however, have sometimes preferred enduring an irritating 
defendant, where a plea of insanity was interposed, and the accused 
claimed the right of representing himself. 

In his work on Criminal Procedure, Bishop says, that between the 
verdict and the sentence, it is not necessary, though highly proper, 
16 
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that the prisoner be present in court, when the offense charged is a 
capital one. Vol. 3, Sees. 276, 275. 

The reasons for which formerly the personal attendance of the accused 
“was required, are well given by Manning, C. J., in 30 A. 1155, and 
those for which it is not deemed indispensable in certain cases specitied, 
are likewise stated in 32 A. 558. . 

In motions in arrest of judgment and in error, the old English prac- 
tice was to require the attendance of the defendant, but in our sister 
States, as well as in ours, this presence has not in practice been 
enforced. 18 Mo. 319 ; 2 Dutcher 464, 601; 1 Parker C. R. 360; Whar- 
ton on Cr. L., No. 2998, §2, and notes. 

We do not consider that the defendant was entitled to be personally 
present at the trial by his counsel on the motion for a new trial. 

The judgment appealed from is therefore aftirmed with costs. 

Mr. Justice Todd dissents. 








No. 8450. 
C. CHAFFE, JR., SYNDIC, Vs. MADISON CARROLL. 
1. Where the order of appeal is in the alternative for a devolutive 
or suspensive appeal, and the bond given is not sufficient for a sus- 


pensive appeal, but exceeds the amount fixed for a devolutive appeal, 
it is a sufficient bond for a devolutive appeal, and the motion to 
dismiss will not prevail. 


2. An order of seizure and sale cannot legally issue in favor of an 
alleged endorsee of a promissory note, payable to the order of the 
payee, without authentic evidence of the endorsement. Nor does the 
stipulation in the act of mortgage securing the note, to the effect, ‘ that 
the payee or his transferree may proceed to enforce the same by 
seizure and sale,” dispense with such proof of the endorsement. 

3. When the application is made for such order on a note of the 
description stated, by one claiming to be syndic, and there is no au- 
thentic proof of the payee’s endorsement, the application must be 
accompanied by proper evidence of the assignment, and the syndic’s 
appointment, to warrant the order. 

Judgment reversed and order of seizure and sale annulled. 


PPEAL from the Tenth Judicial District Court, Parish of Red 
River. Logan, J. 


Montfort S. Jones, for Plaintit® and Appellee. 
I. B. Watkins, for Defendant and Appellant. 


The opinion of the Court was delivered by Topp, J. 
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No. 8462. 
A. RoUGELOT vs. W. A. QUICK. 


Tax sale declared null and void and set aside, for want of proper description of the property 
on the assessment rolls, and also, because some of the taxes for which the property was 
sold, were illegal. 


ow from the Nineteenth Judicial District Court, Parish of 
Terrebonne. Goode, J. 


Van B. Winder and John B. Winder, for Plaintiff and Appellant: 


In a tax sale every formality of law must be strictly complied with, under pain of nullity. 
41.148; 14 A. 209; 33 A. 291; Cooley on Tax, 323; Blackwell, 33; 13Cal. 609. 

Property must be legally described in the assessment roll. Blackwell, pp. 123, 278. 

Property of non-residents must be placed on the non-resident portion of the roll. Acts 
1871, Act 42, Sec 18. This provision is mandatory. Cooley on Tax, 277; 19 Maine, 100; 
1 Mass. 48; 23 N. Y. 281; 40 N. Y. 547; 48 N. Y. 486; 8 Penn. St. 169, 

Parish taxes must be placed on separate roll from State taxes. Acts 1871, Act 42, Sec. 43. 
This provision is imperative. Blackwell, 163; Cooley on Tax, 295; 16 Mich. 12. 

Collector must have a warrant to collect. Blackwell, 166, 248; Acts 1871, Act 42, Sec. 
42. 

Legal notice to pay the tax must be given. Blackwell, 171; 33 A. 297. In case of a non- 
resident, notice must be served on a curator ad hoc, (Sec. 5, Act 47, Acts 1873,) though 
directed to debtor. 28 A. 625. 

Advertisement must contain same description as assessment rolls—a variance is fatal. 
Cooley, 336; 33 A. 558. 

Sale void if a portion of the tax be illegal. Blackwell, 160; Cooley, 295; Burroughs on 
Tax, 301. 

(a.) Parish tax illegal if not preceded by publication of budget. R.S. S. 2745; Cooley, 

218; 26 A. 154; 28 A. 261; 30 A. 1244. 
(b.) Parish tax illegal if excessive—beyond legal limit. Act 42 of 1871, Sec. 7; 29 A. 1; 
28 A. 538; 30 A. 1085; 32 A. 411. 

Purchaser must pay the bid cash. Sec. 5, Act 47, 1873; Blackwell, 275; Cooley, 343. 

The return of delinquent roll, in order to work a forfeiture, must be a legal return, pre- 
ceded by all the requisites and formalities of the law. Cooley, 319; Blackwell, 460. 
Owner's tender of purchase money being necessary, is no admission of legality of tax. 
30 A. 310; 33 A. 490. 

Purchaser cognizant of vice in title, is a possessor in bad faith and owes rents R.C.C. 
3452, 3453. 

Possessor in good faith owes rents from judicial demand. R. R. C. 3453. 

Taxes paid by purchaser compensable by rents. 32 A. 238. 

Onus probandi is on purchaser to show validity of title. Art. 118 of Const. 1868, does 
not make deed prima facie evidence of the regularity of proceedings anterior to the sale. 
Cooley, 355; 13 Tex. 298; & Tex. 12; 15 Ark. 331; 33 A. 527; Blackwell, 64. 


Suthon d& Suthon, for Defendant and Appellee. 


The opinion of the Court was delivered by 

BermupeEz, C. J. This is a suit to annul a tax sale of real estate, 
and to recover the revenues of the property. 

The grounds urged are numerous, but may be condensed into three 


principal ones. 
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I, 
Irregularities and informalities anterior to the sale. 
II. 


The illegality of a portion of the taxes for which the property was 
sold. 


III. 


Non-compliance by the purchaser, with the terms of the law in the 
payment of his bid. 

From a judgment for the defendant, the plaintiff has appealed. 

The irregularities and informalities charged in the proceedings ante- 
rior to the sale, as invalidating the title claimed, are: that the property 
was not legally described in the assessment roll; that plaintiff being a 
non-resident, his property should have been placed on the non-resi- 
dent portion of the roll; that there was no separate roll for Parish 
taxes in the Parish of Terrebonne, for the years 1872, 1873, 1874 and 
1875; that the collector had no warrant to collect for the year of 1875; 
that no legal notice to pay was given; that the advertisement of the 
sale did not contain an accurate description of the property. 

The illegality of a portion of the taxes claimed is charged on the 
ground that the Police Jury failed twice to eomply with the require- 
ments of Section 2745 of the Revised Statutes, is not making out and 
publishing a budget, and that the parish tax of 1875 exceeded by 44 
mills the limitation imposed by law. 

The non-compliance by the purchaser with the terms of the law in 
the payment of his bid, is said to consist in his retaining the balance 
of the price of adjudication, after paying the taxes claimed, with charges 
and costs. 

The enjoyment of the property is valued at one hundred dollars per 
annum. 

The defenses set up are: 

That plaintiff has no interest, the property having been forfeited to 
the State and the State having made the title ; that a tender made by 
plaintiff of the amount of taxes, unqualifiedly, as a condition precedent 
to this proceeding, admitted the legality of the taxes now assailed ; 
that the assessment of the property was regular and valid; that all the 
required notices were given to the owner, through a curator ad hoc, 
duly appointed and who represented him; that the property was cor- 
rectly described, both on the assessment roll, in the notice of seizure, 
in the advertisement, in the proces-verbal of adjudication, and in the 
confirmation by the auditor; that eventually he, defendant, is entitled 
to a return of the price of adjudication for the taxes paid by him, and 
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to recover the value of the improvements put by him on the land since 
the day of sale. 
We think that the objection to the absence of interest in plaintiff has 





no foundation, It goes to the merits of the case and cannot be deter- 
mined as an independent defense. It is enough that the suit was 
brought within the time limited by law. 

Inquiring into the merits of the controversy, we find that the evi- 
dence shows that the plaintiff purchased, in 1855, a tract of Jand in the 
Parish of Terrebonne, which is described in his petition ; that his title 
was shortly after recorded in the conveyance book in the effice of the 
Parish Recorder; that he left the Parish years ago, leaving no one to 
represent him. Taxes were claimed, as due the State and the Parish, 
on his property, for the years 1872, 1873, 1874 and 1875, to satisfy 
which his property was seized, advertised and adjudicated to defendant 
tor $100, in October, 1876, the adjudication being, after the expiration 
of the delay allowed for redemption, confirmed by the State Auditor. 

The evidence shows that the property is worth $1,200, Itis admitted 
that it is described on the assessment rolls of 1872, 1873 and 1874, as 
containing 160 acres and as bounded above by Zénon Roussell estate, 
und below by A. Ayveock; that on the roll of 1875, it is deseribed as 
containing 40 acres, bounded above by Zénon Roussell estate, and 
helow by Mrs. A. Ayeock; that it was bounded below for the most 
part, by land held in indivision by H. F. Davis and Mrs. A. Aycock, 
and for a small part by land of A. Bourg; that prior to the levy of the 
taxes of 1872, 1873 and 1874, there was made no estimate by the Police 
Jury ; that for the years 1872, 3, 4 and 5, there was a separate roll of 
Parish taxes; that the property was not designated on the portion for 
the roll devoted to non-residents ; that the Parish tax for 1875, due in 
1876, was in the aggregate 164 mills, and was not levied with the sane- 
tion of a majority of the voters of the Parish, no election having been 
held for the purpose. 

The proceedings were carried on for the tax sale, for the payment of 
both the State and Parish taxes blended, contradictorily with a curator 
ad hoc, on whom process was served. The description of the property 
in the notice of seizure, the advertisement, the adjudication, and in 
the confirmation by the auditor, is the same. 

The price of adjudication, less $19.69, was paid to the tax collector. 
The rent of the property is proved to be worth reasonably fifty dollars 
per year. There was introduced no evidence showing the value of the 
improvements said to have been placed by defendant on the land; but 
it is admitted that he has paid the taxes for 1876, 7 and 8, as set out 
in his answer. 


We do not think it necessary to consider each and every ground 
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relied upon by the plaintiff for the nullity of the sale, nor to pass upon 
the question of onus. We find among those grounds more than one to 
justify the demand. There is no dispute touching the facts, which 
both litigants have either established or admitted. 

It is elementary that in a tax sale every formality of law should be 

strictly complied with, under penalty of its nullity. 
_ The inadequacy of prices in sales of this description, and the absence 
or incapacity of the owners, arising from infancy, coverture or other 
causes, have had their influence in the establishment of this rigid rule 
of law. 4 L. 148, 207; 18 L. 514; 14 A. 209; 33. A. 291. Burroughs on 
Tax, 295; Cooley on Tax, 323; Blackwell, 33, 43, 46, 50, 60,66; 13 
Cal. 609. 

One of these formalities is, that the property be described on the 
assessment roll in such a manner that there can be no difficulty in 
identifying it, in order, not only that the owner may readily recognize 
it, but also that in case of expropriation, the adjudicatee may easily be 
put into possession ofit. It is also required that the description given 
of it in the proceedings to enforce the payment of the taxes which may 
be legally due by it, be that found in the assessment roll, which is the 
warrant to collect. A significant variance is fatal. Blackwell, pp. 123, 
278; Cooley, 336. 

The description of the land in the notice must follow that in the roll, 
so that when the land is sold, it be sold as described in the roll and 
uotice. Burroughs on Tax, 302. 

It is another formality that lands be classified as belonging to resi- 
dents or non-residents. Act 1871, No. 42, Sec. 18. This provision has 
been recognized as mandatory. Cooley on Tax, 277. 

Also, that parish taxes must be placed on separate rolls from State 
taxes, particularly where there exists two distinct rolls. Act 1871, No. 
42, Sec. 43; Blackwell, 163; Cooley, 295. 

It is likewise required that the taxes claimed must legally be due in 
their entirety, otherwise the sale is void. Blackwell, 160; Cooley, 295. 

On this subject, Judge Burroughs, p. 301, says: That where land is 
sold for different taxes, part of which are legal and part illegal, the 
act of the officer is a trespass as to the illegal part. That act cannot 
be apportioned. The part which is innocent cannot be separated from 
the other. The power to sell in such cases rests upon the statute. If 
that is not followed, the acts purporting to be done under its authority 
are void. 51 Mo. 63; 6 Kans. 540. 

While the doctrine is, that the act of the officer cannot be partly 
innocent and partly a trespass, vet when a party claims relief and the 
illegal part can be separated from the legal, the court can require, as a 
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condition, that the legal tax shall be paid. 17 Wis. 442, 288; 16 Mich. 
176; 15 Mich. 257; 16 Ohio, 414. 

In the three cases reported in 33 A. 490, 520, 558, we had occasion te 
consider the importance of a full compliance with all legal exigencies 
in tax sale matters. 

In 26 A. 154; 28 A. 261; 30 A. 1244, the court considered the neces- 
sity of the making out and publishing a budget by the Police Jury. In 
29 A. 1; 28 A. 538; 30 A, 1085 and 32 A. 411, the want of authority of 
Police Juries to assess taxes in excess of the limitation fixed by law, 
was determined. 





Applying all the recognized principles in such cases to the facts pre- 
sented by the Record, we have come to the conclusion that the tax 
sale assailed should be annulled for want of a proper description of the 
property, and because part of the taxes claimed, the parish taxes for 
1275, was not due. 

The description of the land in plaintiff’s title is not that on the 
assessment roll. It does not appear, judging from the admission in 
the Record, that the property which fronts on Bayou Chacahoula, was 
thus mentioned on the roll. 

The description in the expropriation proceedings anterior to the 
sale, in the collector's proces-verbal and in the Auditor’s confirmation, 
does not appear to correspond with that in plaintiff’s title, and is not at 
all that found on the assessment roll. 

There was no evidence offered to show that under any of the three 
different descriptions, the property could have been identified. That it 
is the same, is made apparent by the acts of the plaintiff, but this was 


necessary to enable him to recover, otherwise no recovery could ever 
be had. 


Where parties become adjudicatees at tax sales, they must at their 
peril see that the property be that described in the roll, and must show 
afterwards, if necessary, the identity, in case of contestation. 

The defendant had no cause to complain of the judgment of the 
lower court, which was absolutely in his favor. The demand which 
he has formed for the reimbursement of the price paid at the tax sale, 
for the taxes subsequently alleged to have been paid and for the value 
of the improvements, which he says he has placed upon the land, was 
not therefore passed upon by the lower court. It has remained intact. 
It does not fall within our appellate jurisdiction. 

We do not think that the defendant can be dealt with as a purchaser 
in mala fide, and bound for the value of the rent since the day of pos- 
session, for which he can be held liable only from the date of the insti- 
tution of the suit. 

He has not thought proper to accept the tender made to him at the 
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time by the plaintiff, but is not on that account deprived of the right 
of claiming what may be due to him for disbursements made to pay the 
taxes, charges and costs, actually due at the time of sale and for im- 
provements. His right to that end remains unimpaired. 

It is therefore ordered, adjudged and decreed, that the judgment 
appealed from be reversed, and proceeding to render such judgment as 
should have been pronounced: 

It is ordered, adjudged and decreed, that there be judgment in favor 
of plaintiff, declaring null and void the sale made on the 24th of Octo- 
ber, 1876, by the tax collector, to the defendant, of the land therein 
described, and confirmed on the 26th of May, 1877, by the State 
Auditor, together with the registries thereof on said 24th of October, 
1876, and on the 6th of June, 1877, the latter in book C. C. of Convey - 
ance, fol. 490, et seq, in the oftice of the Parish Recorder for the parish 
of Terrebonne, and that the plaintiff be recognized as the owner of 
the property in question, and put in possession thereof. 

It is further ordered, adjudged and decreed, that the plaintiff recover 
of the defendant fifty dollars per annum from judicial demand until 
delivery of possession of the land in controversy. 

It is further ordered and decreed, that the right of the defendant to 
claim of the plaintiff what sums may be due him for moneys disbursed, 
and for improvements, if any, on the land, be reserved to him. 

It is further ordered and decreed, that the defendant pay the costs 
of the appeal. 








No. 8294. 
J. Henry Bewan vs. THE City oF NEW ORLEANS. 


The salary of plaintiff as Administrator of the City being fixed by 
law, could not be reduced or remitted by a resolution or other action of 
the City Council, to which he did not assent. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


Joseph P. Hornor and Francis W. Baker, for Plaintiff and Appellee. 


C. F. Buck, City Attorney, and Wynne Rogers, for Defendant and 
Appellant. 





The opinion of the Cowt was delivered by FENNER, J. 
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No. 8475. 


IN THE MATTER OF THE Succession OF THOMAS W. FOLEY FOR 
HOMOLOGATION OF PROCEEDINGS OF FAMILY MEETING TO APPOINT 
TUTOR. 


No person but a resident in the Parish can be appointed by the Judge dative tutor to a minor, 
without giving bond. 

 yperese from the Twentieth Judicial District Court. Parish of 

+i Assumption. Knobloch, J. 


Taylor Beattie, for the Appellant. 


The opinion of the Court was delivered by 

FENNER, J. The widow of Thos. W. Foley had duly qualified as 
natural tutrix of her minor children, in the parish of Assumption. 

Subsequently, without convoking a family meeting as required by 
Art. 254, C. C., she contracted a second marriage with Thos. 0. New- 
man, and now resides with her said husband in Galveston, Texas, 
whereby, under the terms of said article, she was “ ipso facto deprived 
of the tutorship.” 

She made application to the court a qua to be appointed tutrix, and, 
representing that she was unable to furnish bond or special mortgage 
and believed that no person was willing to give bond as tutor, she asked 
for a family meeting to advise as to her appointment without bond. 

The family meeting was summoned, and recommended her appoint- 
ment without bond as prayed for; but the Judge a quo refused to 
homologate the proceedings and rejected her application ; and from 
those orders she prosecutes the present appeal. The action of the 
Judge was in accordance with law. 

The domicil of the petitioner is clearly that of her husband, and the 
domicil of the minor is the same. R. C. C. 39; Sue. Winn, 3 Rob. 303 ; 
Suc. Lewis, 10 A. 729. 

In the ease of minors thus domiciled out of the State, such domicil 
is primarily the proper form for the appointment of their tutor or 
guardian, and the tutor or guardian so appointed is recognized by our 
law as entitled to represent them, and to recover and control their 
property in this State. C. C. 363. 

The petitioner does not claim to have such appointment from the 
courts of Texas, nor does any other person present such authority. 

In the absence of such representative, the Judge of the parish where 
the non-resident minor's principal estate is situated, has the right to 
appoint a tutor. C. C. 306; C. P. 946. In so doing, however, he must 
comply with the law. 

17 
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It is settled that the mother, who has re-married without convening 
a family meeting to continue her in the tutorship by nature, has abso- 
lutely forfeited her right of natural tutorship, which cannot be 
revived in her favor, and she cannot, thereafter, be appointed except 
as dative tutrix, and in accordance with the laws regulating dative 
tutorship. Webb vs. Webb, 5 A. 596; Minors Mossy, 3 Rob. 393; Suc. 
Puck, 9 A. 306. . 

We think it very clear the law does not, in any case, contemplate 
the appointment of non-residents as dative tutors ; but, however that 
may be, Art. 271, C. C., which is the only authority for appointing a 
dative tutor without bond, expressly makes it the duty of the Judge, 
with the advice of a family meeting, “to nominate a discreet and 
responsible person in the parish to be tutor, etc.” This can mean 
nothing but a resident of the parish ; and, the present applicant being 
domiciled, as we have shown, in the State of Texas, it is clear her 
application was properly rejected. 

Judgment affirmed at appellant’s costs. 








No. 8470. 


L. REDER & Co. vs. Mrs. SARAH MAAS ET AL. 


Under Section 1871 of the Revised Statutes, the Judge cannot, upon the mere filing of the 
creditors’ petition for a forced surrender, issue an order to compel the defendant to make 
the surrender. A suspensive appeal lies from such an order. 

PPEAL from the Twentieth Judicial District Court, Parish of 
Lafourche. Knobloch, J. 


Clay Knobloch, for Plaintiffs and Appellees. 
Thomas L. Winder, for Defendants and Appellants. 


The opinion of the Court was delivered by 

FENNER,J. This is a proceeding fora forced surrender under the 
provisions of Sec. 1781, Rev. Statutes. 

Under those provisions, it is manifest that the insolvent can only be 
ordered to make a surrender of his property to his creditors, after he 
has filed, under order of the court, a schedule of his creditors; after a 
meeting of said creditors has, under like order, been called ; after such 
meeting has been held and has determined, by a majority in number 
and amount, that the surrender shall be made; and after the proces- 
verbal of said meeting has been returned into court and homologated. 

In the present case, upon the mere filing of the creditor’s petition, 
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the Judge entered his order that ‘ the defendant surrender all her 
property, rights and credits to her creditors, within ten days from the 
service upon her of this order, and that within said delay she file with 
tho clerk of court a schedule of her creditors, * * and in default 
thereof, that said debtor be ordered to prison, etc.” 

The first portion of this order is glaringly illegal, and considered in 
connection with the penalty, occasioned such irreparable injury as justi- 
fied the appeal therefrom, which is here presented. 

In the respect complained of, it must undoubtedly be annulled. 

It is therefore ordered and decreed, that so much of the order 
appealed from, as directs defendant to surrender her property, rights 
and credits to her creditors, be annulled and set aside, and that, in 
other respects, the order remain undisturbed, plaintiffs and appellees 
to pay costs of this appeal. 








No. 8469. 
H. M. Wattis vs. B. F. Bazet. 


The remarks which the jury read by permission of the court, after their verdict was rendered 
and filed, did not affect the validity of the verdict. 

The publication made by the defendant, of the proceedings of the Council of the Town of 
Houma, was not libellous. 


Fg from the Nineteenth Judicial District Court, Parish of 
Terrebonne. Goode, J. 


Tobias Gibson, for Plaintiff and Appellant. 


Suthon & Suthon, for Defendant and Appellee. 


Tie opinion of the Court was delivered by 

Levy, J. This is a suit for libel. Plaintiff claims damages in the 
sum of five thousand dollars, for the following reasons: ‘‘ That on the 
8th day of October, 1831, the defendant, as proprietor and publisher of 
a weekly newspaper, ‘The Houma Courier,’ did utter, give currency 
to and publish, in his said newspaper, through the usual publie chan- 
nels of distribution, printed matter about plaintiff, as an individual and 
as a public officer, viz: Mayor of the town of Houma, containing false, 
malicious and libellous charges against petitioner, by which he has been 
greatly injured and damaged in the estimation of his friends and the 
publie.” 

The matter complained of is as follows: “ Whereupon, J. W. Board 
moved to have the minutes corrected. The Mayor said it was too late 
to correct the minutes, and it would make no difference whether they 
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approved them or not. The board refused to approve them. The 
Aldermen accused the Mayor of a pet job, which they said they would 
not be responsible for. The board, it seems, at a previous meeting, 
passed a resolution appropriating one hundred dollars for the cleaning 
of Barrow street ditch, from Terrebonne to Bayou Lacarpe and the 
building of two bridges. The secretary pro tem. made the resolution 
read; one hundred dollars for the cleaning of Barrow street, which the — 
board said was altogether different from the resolution passed. The 
Mayor made a verbal contract with Mr. John Foley, for one hundred 
dollars, for the cleaning of Barrow street ditch, which has not been the 
custom. The custom has always been to advertise for the lowest and 
best bidder, and also have a written contract. Mr. J. W. Board states 
publicly, that it was a put up job by the Mayor, and the reason why 
the contract was not written was because the Mayor’s son was 
interested in the contract. He further states that the work they want 
one hundred dollars for is worth about thirty dollars.‘ There is some- 
thing rotten in Denmark.’ ‘ More whitewash needed.’ ” 

He alleges that said publication is malicious, libellous and slanderous, 
and contains false charges and imputations reflecting upon his private 
character, and was maliciously intended to defame and degrade him as 
a public officer and as a citizen and member of society, and was not 
justified by fact or truth, on the part of defendant. 

Defendant, answering, denies that the said publication is the subject 
of a suit for libel. He avers that it is a privileged communication, 
being in substance, a true and correct report of the proceedings of the 
Council of the town of Houma, at a meeting of said body held on the 
4th day of October, 1881, which town of Houma is a political corpora- 
tion under the laws of the State of Louisiana; that, in addition to its 
being a true report in substance, of the proceedings of said Council, it 
contains nothing but a just, fair and true comment on the conduct of a 
public official, a fair and temperate criticism of the official and public 
acts of said Mayor; that it was made bona fide, and respondent had 
ample grounds to believe, and did honestly believe, in the truth and 
justice of said critical comments. He further avers, as a ground for his 
belief, that the Mayor refused to have the minutes of the Council cor- 
rected, but let out the contract to one John Foley, without public 
notice, when it was known that other contractors were anxious to bid 
for said work, and he drew a warrant for said sum of one hundred dollars 
in favor of Foley, which warrant the members of the Council ordered the 
Treasurer not to pay, as the work was not done in accordance with the 
resolution, and the warrant has not been paid; also, that a son of the 
Mayor was engaged in said work: He denies malice, either in law or 
fact, on his part, but alleges that the publication was made for good 
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motives and in the interest of public welfare, and in the exercise of his 
constitutional right to give every public matter a candid, full and free 
discussion. He alleges that the suit is without legal foundation and 
was maliciously instituted to harrass and annoy respondent with vexa- 
tious litigation, and claims two hundred and tifty dollars in reconven- 
tion, special damages as attorney’s fees. 

There was a trial by jury, and there was a verdict in favor of defend- 
ant, on the principal demand, and in favor of plaintiff, rejecting 
detendant’s demand in reconvention. Judgment was rendered aecord- 
ingly, plaintiff's demand being dismissed at his costs, and the recon- 
ventional demand dismissed at defendant’s costs. Plaintiff has taken 
this appeal. 

We tind in the Record the following extract from the minutes : 

“The jury herein afterwards returned into court and asked for 
instructions from the court as to the different verdicts that could be 
found under the law, in this case, and after having received the neces- 
sary instructions from the court, retired again to their private room te 
consider of their verdict. The jury afterwards returned into court, and 
through their foreman, Mr. Thomas M. Cage, presented to the court 
the following verdict, viz: ‘ Verdict against plaintiff and for the defend- 
ant, and against the defendant and in favor of the plaintiff on the 
reconventional demand. Signed, Thos. M. Cage.’ Which verdict the 
court handed to the clerk, who asked the jury if the verdict had been 
agreed to, and the jury having responded yea, the verdict was then 
read aloud by the clerk and ordered filed and recorded by the court and 
the jury herein discharged.” 

The plaintiff filed a motion for a new trial; Ist, on the ground that 
the verdict is clearly contrary to the law and the evidence; 2d, that 
immediately following the presentation of the verdict of the jury by 
the foreman of the jury to the court, the foreman asked to be allowed 
to read to the court a paper which the jury desired him to present to the 
court in connection with the verdict; whereupon the request of the 
jury was granted by the court, and the foreman, T. M. Cage, read the 
following words and sentences to the court in open session, viz: 

“The loose and unbusiness-like manner of proceeding with the dis- 
bursement of the public funds of the town of Houma, by the Council 
and the Mayor of said town, gave rise to the allegations against Mayor 
Wallis, in the article of the Houma Courier, of 8th October, 1881. 
Said article, though not libellous, is ungentlemanly in tone, and 


beneath the dignity of correct and honorable journalism ;” 

That as soon as the above was read by the foreman of the jury, and 
in the presence of the jury, without any dissent on the part of any 
member thereof, the counsel for plaintiff moved to have the above 
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filed, which was refused by the court on the grounds that it was not 
signed; that said writing gave and included every reason why the 
verdict should have been for plaintiff and against defendant, when 
said reasons are connected with the evidence and the ruling of the 
eourt, on the exception of no cause of action, the court having pre- 


viously overruled such exception. 

The motion for a new trial was denied, and we do not think 
the court erred in so doing. The paper mentioned formed no 
part of the verdict. It was an expression of opinion on the 
part of the jury, and a statement of their views of the affair, 
disconnected with the legal import of the article. They had 
already, by their verdict, which had been filed and ordered to be 


recorded, decided the case, passed upon the questions of law and 
facts submitted to them, and their functions as jurors closed. Even if 
it could be considered as a part of the verdict itself, it was not incon- 
sistent with the finding of the jury. It declares that the article com- 
plained of was ‘not libellous.”. The expression of their opinion as 
to the “loose and unbusiness-like ” proceedings of the Mayor and 
Council, and of the “ungentlemanly tone” and want of “ dignity,” 
whieh should characterize “correct and honorable journalism,” are 
mere surplusage, and cannot vitiate the plain finding of the verdict 
on the issue joined. The maxim “utile per inutile non vitiatur” is 
applicable herein. 

We have read and considered all the evidence on both sides, and 
are of the opinion that the article complained of contains a substan- 
tially correct report of the proceedings of the Council of the town of 
Houma, at the meeting referred to. This was an open meeting of the 
corporate authorities of the town who are charged with the manage- 
ment of its affairs; whose right and duty it is to examine into and 
discuss all matters touching the disbursements, expenditures, ete., of 
the fands over which they have a guardianship; what liability may 
attach to the members of the municipal corporation, as individuals, for 
words spoken or written by them, affecting other persons, while in 
session as a Council, is not involved herein, and we are not called upon 
to pass on that question. For a newspaper to give the substance of 
such proceedings by publication in the locality where the paper is pub- 
lished, and whose citizens are interested in the matters, cannot be 
regarded by us as being in itself malicious and libellous. 

The quotation of the trite expression, ‘ There’s something rotten in 
Denmark,” and the use of the slang words, ‘‘ More whitewash needed,” 
while not indicating the highest cultivation of taste and refined jour- 
nalism, were not considered by the jury as being either malicious or 
libellous in this case, and we are of a like opinion, 
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No evidence was adduced in support of the reconventional demand 
and we think it was, therefore, properly dismissed. 

The judgment appealed frem is, therefore, affirmed at costs of 
appellant. 








No. 7616. 
J. A, CastanEpO vs. MARIE FELICIE Fortier, His Wire. 


Neither party is entitled te the separation from bed and beard, when the wrongs complained 
of are reciprecal between husband and wife. 


PPEAL frem the Fifth District Court for the Parish of Orleans. 
Rogers, J. 


Breaux & Hall and E. Sabourin, for Plaintiff and Appellant. 


W. £. Murphy, for Defendant and Appellee. 


The opinion of the Court was delivered by 


Levy, J. Thisis a suit for separation from bed and board, instituted 
by plaintiff, husband, against his wife, defendant. 

The grounds upon which plaintiff relies are: the exhibition at divers 
times, of violence of temper, causeless jealousy, insulting expressions 
and abusive Janguage on the part of the wife toward the husband, in 
the presence of family, servants and strangers. These exhibitions, it 
is alleged, have been so frequent, that plaintiff has repeatedly been 
driven to the necessity of leaving his domicil and living separately 
from his wife, in order to assure peace and tranquillity and te avoid 
scandal; that this conduct culminated on the 28th of September, 1876, 
ina quarrel, brought on by the wife, in which violent, abusive and 
vulgar language, hurtful to plaintiffs feelings, insulting and injurious 
to his reputation, was used, all which was insupportable, and forced 
plaintiff to leave the matrimonial domicil, to which he has not since 
returned, he now living with his children, separated from his wife. 

The defendant denies the accusation of extreme and ungovernable 
temper, and asserts that any scenes of jealousy that occurred, were 
always provoked by the acts of her husband; she specially denies 
that anything occurred on her part, after twenty-three years of marriage, 
during which time there were born eleven children, issue of the mar- 
riage, of which eight are living, some of whom are young ladies in the 
convent, and some others young children requiring a mother’s care, 
that would justify the proceeding now instituted, and prays that plain- 
tiff’s demand be rejected and the decree of separation denied. 

There was judgment by the lower court dismissing plaintiff’s suit at 
his cost, and he has appealed. 

Our review and consideration of the evidence in the record, convince 
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us that the misunderstandings and difficulties between these 
spouses are attributable to the failure of a proper control of their 
temper by both. It is shown that both the husband and wife are 
impatient, quick and irascible, and the conduct of neither is marked 
with that forbearance and conciliatory spirit which should characterize 
the marital relation. When not excited by jealousy or provoked by 
what she deemed unnecessary harshness, in the punishment of their 
children, the wife’s conduct appears to have been exemplary, and she 
exhibited affection and devotion towards her husband. On the other 
hand, the husband, when not irritated by his wife’s abusive and 
upbraiding language, was kind and indulgent. Both are fond of their 
children, and we are of the opinion with the District Judge, that this 
eommon and endearing tie, exercising a soothing and hallowing influ- 
ence, renders reconciliation and re-wnion highly probable. In his 
reason, for judgment, the Judge @ quo very happily, and we think 
properly, says: “I am fully convinced that, when the young lady, 
who is now at the convent, returns, she will be a greater power in 
restoring to this disordered household, those relations of affection that 
the Court is now asked forever to destroy. By a judgment for separa- 
tion, I am confident, the plaintiff does not desire te affix to his wife or 
to his children, the social taint that inevitably follows a judgment of 
divorce. I am satisfied those children, about whom much of this 
trouble has arisen, will, and must now appreciate the sorrew and 
unhappiness that has resulted from too much indulgence on the one part, 
and an interference with the proper exercise of parental authority, and 
that there is too much hope for a proper settlement of all these difti- 
eulties, in the good sense of the parties themselves, and in the love 
which they bear their children, and in the great power which these 
children must have over their parents, to demand, at my hands,a judg- 
ment as asked for in this case.” 

In the case of Trowbridge vs. Carlin, 12 A. 882, Justice Spofford, in 
his concurring opinion, cites several cases supporting his own view, 
viz: 4M. 0. S. 174; 9 La. 429; 19 L. 571; 5 A. 33; 6 A. 403. In the 
tirst mentioned case, he says: ‘ Under the law of Louisiana, as hith- 
erto interpreted, disappointment in the marriage relation, and mere 
incompatibility of temper, are not causes for a judicial separation 
between husband and wife ; excesses, outrages and cruel treatment, of 
a nature to render the conjugal life intolerable, are ; but, with this 
qualification, that the party complaining must be comparatively inno- 
cent of conduct similar to that complained of, in order to obtain a 
decree ; mutual insults and outrages, the fruit of mutual provocations, 
unless there be a just and palpable disproportion of guilt as between 
the parties, furnish no sufficient ground of action to either.” 

The judgment appealed from is affirmed with costs. 
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Pease vs. Police Jury of Jefferson. 





No. 8362. 


HENRY TEBBE ET AL. L. H. PEASE, TRANSFERREE, VS. POLICE Jury, 
PARISH OF JEFFERSON, LEFT BANK. 


This Court has jurisdiction of suit for the levy of a tax to pay three judgments owned by 
plaintitf, although the amount of each judgment is less than one thousand dollars, if the 
aggregate amount of the judgments exceeds one thousand dollars. 

In such a suit the right to the levy of the tax prayed for is an issue presented for decision, 
and the proceeding is not an ordinary execution of a judgment, or of judgments, which 
are res judicata, of the issues involved in the original suit or suits only, and the right of 
appeal cannot be defeated by such consideration. 


ene from the Twenty-sixth Judicial District Court, Parish of 
Jefferson. Hahn, J. 


Chas. Louque, for Plaintiff and Appellee. 


Wm. Mithoff and Chas. F. Claiborne, for Defendants and Appellants. 


MoTIOoN TO DiIsMiIss. 


The opinion of the Court was delivered by 

Pocus, J. L. H. Pease, as transferree of three judgments against the 
parish of Jefferson, took a rule on the Police Jury, the Sheriff and the 
Assessor of that parish, with a view to compel the Sheriff and Assessor 
tolevy and collect a tax sufficient to pay his said judgments, and 
defendant has taken the present appeal from a judgment in favor of 
plaintiff. 

Appellee moves to dismiss the appeal on the grounds : 

1. That there appears to be no amount in dispute to give the court 
jurisdiction. 

2. No note of evidence, statement of fact, or assignment of error, 
appears of record. 

3. That the judgment appealed from, orders the sheriff to execute 
judgments previously rendered and final. 

1, From the Record it appears to us that the amount in dispute is 
the amount of taxes which, under plaintiff's rule, must be raised to 
pay and satisfy the three judgments which he holds against the parish, 
and which amount together to $1376.59, exclusive of interests and 
costs, and to satisfy which amount plaintiff is seeking, by his proceed- 
ing, to obtain a levy of taxes. 

The fact that each of the judgments made the basis of his rule, is 
below five hundred dollars, cannot control the amount thus shown to 


be in dispute. The junction of the three judgments together under 
18 
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the same rule is the act of plaintiff himself, and he cannot escape the 
consequences resulting from his own pleadings. 

A similar objection was urged and considered by us, and similarly 
disposed of in the case of the State ex rel. J. Fisk vs. Police Jury of 
Jefferson, left bank, opinion book 54, fo. 568. 

2. The second ground of appellee’s motion is answered by a reter- 
ence to the Record, which contains the certificate of the clerk, showing 
that the transcript in this case contains all the evidence adduced on 
the trial of the rule; which Record also contains an assignment of 
errors filed by appellant within ten days after the Record was brought 
up. 

This is unquestionably sufticient to give us knowledge of the matters 
argued or contested below. 

We are aware of no rule of law which requires more of an appellant, 
and appellee has referred us to none, or to no authority in our juris- 
prudence which goes to support his theory. 28 A. 815; 15 A. 420. 

3. The third ground of his motion is answered by the mere fact of 
his moving for a rule to compel the levy of tax for the purpose of 
satisfying his judgments, which could not be executed like ordinary 
judgments, by the issuance of a writ of fieri facias, but depend for their 
execution upon a judicial mandate, such as plaintiff was seeking to 
obtain under the proceeding complained of by appellant as being, in 
itz present form, unwarranted by law, Such a plea certainly presents 
an issue which must be judicially determined, and which is a proper 
subject for review on appeal. 

The point raised by appellant is not affected by the authorities 
which he quotes in his brief, but is settled adversely to him, by our 
decision in the case of Fisk vs. Police Jury, hereinabove quoted, in 
which this identical issue was reviewed and settled favorably to the 
right of appeal. 

The motion to dismiss is therefore denied at appellee's costs. 


ON THE MERITs. 
The opinion of the Comt was delivered by 

Levy, J. The same questions are involved in this case as in that of 
Fisk vs. same defendants, just decided by us, and the reasons given in 
that decision are applicable hereto. 

It is therefore ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed, and it is further 
ordered that the rule against defendant be dismissed. 

Appellee to pay the costs of both courts. 
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Summers vs. Crescent City Railroad Company. 








No. 7221. 
A. M. SUMMERS vs. CRESCENT City RAILROAD COMPANY. 


Plaintiff, whilst riding in one of the defendant Company's cars, had rested his arms on the 
sill of the open window, out of which his elbow thus projected a few inches. Another 
car of the Company, coming down the adjuining track, as it passed by, struck plaintiff's 
arm and broke it, the intervening space between the two cars, at that particular point of 
the road, being so narrow as tu cause the accident. Held, that the Company, as a carrier 
of passengers, should have taken the proper precautions to avoid such accidents and is 
responsible fur the damage sutfered by the plaintiff. Held, also, that there was ne con- 
tributory negligence in the position of the plaintiff. 

Application of defendant to remand the case on account of newly discovered evidence, 
refused. 


PPEAL from the Sixth District Court for the Parish of Orleans. 
Rightor, J. 


L. L. Levy andT. J. Semmes, for Plaintiff and Appellee : 


Where a railrvad company has obtained a right to construct a double railway track, and to 
run cars of similar dimension to those in use on other city lines, and violates the condi- 
tions vf the adjudication, by constructing the tracks and a curve closer than the required 
distance and by using cars of larger dimensions than those prescribed, thereby using the 
highway otherwise than the adjudication allowed. A court in determining the care the 
railway company was bound to exercise, to release itself from liability for an injury to a 
passenger, caused by the dangerous proximity of the tracks and the use of cars of im- 
proper dimensivn, will be governed by the conditions attached to the contract and adju- 
dication of the right of way, as directly affecting the question of liability. Slattery vs. 
R. R. Co., 3 App. cases, 1207; Lyman vs. Union R. R. Co., 114 Mass. p. 83; Bodley vs. 
k. Rk. Co., 1 App. cases, 754. 

Rules vf contributory negligence have no applicativn to facts shown in this case. Barksdale 
va. N. O. C. R. R. Co., 23 A. R. 182. 

Plaintit? had the right to suppose the ordinance of the city complied with by defendant, and 
the extension of his elbow a few inches out of window of car over the space between the 
tracks or highway, reserved under the adjudication, was on his part no act of negligence. 
Wharton on Negligence, Secs. 362, 341. 

The city regulations affect the question of care required of both plaintiff and defendant, and 
the former had the right to expect the Company in constructing the tracks, had separated 
the double track the required distance, and operated cars similar in width and dimensions 
to those on other lines. Hyde Parks vs. Gay, 120 Moss, p. 592; 2 Redfield Law of Rail- 
Way, p. 192, Sees. 2, 3,4; p. 198, Nos. 12, 13, 14; Nashville R. x. vs. Smith, 6 Haskell, 
175; Smith vs. Gardiner, 11 Gray, 41s. 

Ordinary care, skill and diligence is such a degree of care as men of ordinary prudence, under 
similar circumstances, usually employ. Robinson vs. W. P. R. R. Uo., 48 California, 410 ; 
Ernst vs. Hudson R. R. Co., 35 N. Y. 27; Ernst vs. Hudson R. R. Co., 39 N. Y. 61, on 

appeal; Beers vs. Housatonic R. R. Co., 19 Conn. 567; Sawyer vs. Sauer, 10 Kansas, p. 

The law does not hold it imprudent in any one to act upon the presumption that another in 
his conduct will act in accordance with the rights and duties of both. Newsom vs. New 
York Central, 29 N. Y. 390. 

A defendant cannot impute a want of vigilance to one injured by his acts, as negligence—if 
that very want of vigilance were the consequence of an unlawful omission of duty on 
the part of defendant. Gordon vs. Grand St. R. R. Co., 40 Barbour, 550; Boudrou vs. R. 
R. Co., 92 S. C. Penn. p. 475; Pa. R. R. Co. vs. Ogier, 35 Penn. 60. 
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Carriers of passengers are bound to carry safely, those whom they undertake to carry, as far 
as human care and foresight will go; where an injury is received by a passenger in con- 
sequence of anything in the construction or management of the vehicle or the machinery 
of transportation, the carrier is responsible if any exercise of care or foresight would have 
prevented it. Edgerton vs. New York & H. R. R., 35 Barbour, 193-8; Bowen vs. New 
New York Central, 18 N. Y. 411; Story on Bailment, Sec. 601; Pinco vs. Roy, 12 Otto, U. 
S. 451-7. 

Passenger’s right to recover for an injury, is anatfected by the concurring or contributery 
negligence of railway, and a municipal corporation or third persons. Gillet vs. Western 
R. R. Co., 8 Allen, 562; Snow vs. Housatonic R. R. Co. 8 Allen, 443; Paulmer Admr. vs. 
Erie R. R. Co., 34 New Jersey, 151; Fash vs. 3d Av. R. R. Co. 1 N. Y. 149. 

Railway companies are bound to lay their tracks along a street which is a public road, 
properly, and keep them in repair and proper condition. Rockwell vs. 3d Av. R. R. Co., 
64 Barbour, 430; Affirmed in 53 N. Y. p. 625; R. R. Co. vs. Stout, 17 Wallace, 661. 

Difference between railways where steam is used, and street cars, commented on. Thompson 
on Negligence, pp. 362, 341; p. 440, Sec. 8. 

In 8 Penn. L. St. 479, Laing vs. Calder, passenger's right of recovery was affected by fact 
that notice was given to passengers not to put hand outside of window. 

In 9 Harris, Pa. 203, held that passengers could recover where arm projected and was struck 
by a passing freight train. 

In McClurg case, the Supreme Court overruled last case. But in 13 and 15th Pass. Rail vs. 
Boudrou, 92 Pa. 475, has tored the doctrine of contributory negligence to mean, that a 
passenger ‘‘althongh guilty of a want of care, will not be prevented from recovering 
damages from the Company, when the negligence of the company was the causa proxima 
of the injury.” 

In 51 Illinois, Chicago R. R. Co. vs. Pondrom, 341, case of McClurg pronounced not well 
considered. 

In Spencer vs. Milwaukee R. R.Co., 17 Wisconsin, p. 463, case of Todd in 3 Allen. pronounced 
unsound and contrary to weight of authority. 

In Winters vs. Hannibal & St. Jo. R. R. Co., 39 Missouri, p. 474, opinion is adverse to doc- 
trine in Maryland case cited by defendant. 

In Huelskamp vs. City Railway, 34 Missouri, p. 539, case was remanded owing to an error in 
instruction. But in 37 Missouri, p. 539, plaintiff recovered, though injured on platform. 
Case is thoroughly argued. 

Case at bar presents features different from all cited, in this, that the Company violated the 
conditions upon which the right of way was obtained, and its liability rests on the unau- 
thorized and unlawful use of the highway and prohibited cars. Rev. C. C. 2315 ; 1 Red- 
field Railway, 2 Ed. p. 542, Sec. 7; pp. 538, 132; Eclipse Towboat Co. vs. Pont R. R Co., 
24 A. R. p. 12; and is also affeeted by the habits and customs of passengers in using the 
cars known to the Company. 

There is no fixed standard of damages for a broken limb and no court will interfere with 
verdict, unless it find on the record and finding of jury, evidence of passion, partiality or 
bias. 18N. Y., Aaron vs. 32d Av. R. R.Co.; 2 Daly, 448, 127; 9 Penn. 207; 48 Wiscon- 
sin, 569; 27 Missouri, 375; 10 La. A. R. 37; 17 La. A. R. p. 19; 23 La A. R 181. 


John M. Bonner, for Defendant and Appellant: 


When in a suit to recover damages for personal injuries it appears that the plaintiff was 
negligent, and contributed by his carelessness to the disaster, he cannot recover, even 
though the defendant be in fault. 27 An. 54; 30 An. 20; 32 An. 615: 33 An. 154 

This rule applies to ections brought by a passenger against his carrier. 5 An. 514; 9 An. 
441; 11 An. 292; Redfield on Railways, 4th Ed., §193; Sedgwick on Damages, p. 495; 
Railroad Co. vs. Aspell, 23 Pa, St. 147; Railroad Co. vs. Jones, 5 Otto, 442. 

From the admissions in the petition, as well as the proof in the record, it appears that the 
plaintiff would have sustained no injury if his arm had not been carelessly exposed outside 
of the car window. 
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Such an act is negligence in law, and has been se pronounced by the courts. 3 Allen, 18; 7 
Allen, 208; 56 Pa St. 294; 29 Ind. 85; 5 Bush, (Ky ) 1; 39 Md. 329; S. C.'17 American 
Rep. 568 ; 2d American Railway Cases, by Redfield, 552, note ; 34 Mo. 45. 

The evidence shows defendant was not in fault, but that the accident is attributable entirely 
to the want of care on the part of plaintiff 


The opinion of the Court was delivered by 

FENNER, J. On the 20th October, 1877, at between 2 and 3 o’clock 
P. M., plaintiff became a passenger on car No. 18, of the defendant, a 
street railroad company, and, there being few passengers, seated him- 
self with his bedy inclined towards the front of the car, his side to- 
wards the open window, upon which his left arm rested with his elbow 
projecting out of the car a few inches. While thus situated, the said 
car No. 18, at a certain curve in the track, met car No. 4 of the same 
company, coming down an adjoining track of defendant, and in pass- 
ing each other at this point, the last-named car struck defendant’s 
elbow, breaking his arm and otherwise injuring him, for which injuries 
he seeks redress in this action for damages. 

The action rests upon the charge, that the plaintiff's injury was 
caused by the fault or negligence of the defendant. The defense is 
two-fold: 1. Denial of negligence on the part of defendant ; 2. Asser- 
tion of contributory negligence on the part of plaintiff. 

Evidence responsive to pleadings, establishes the following essential 
facts : 

Defendant’s original contract with the city, passed in 1865, author- 
ized the construction of a double-track railroad, commencing on the 
neutral ground of Canal street at its junction with Magazine street, 
and required that “the tracks shall be three feet distant from each 
other, from out to out of rail.” The road was built, and a turn-table 
constructed at the corner of Canal and Magazine. 

By City Ordinance, approved October 14th, 1867, defendant was 
“authorized and required to extend its road to the intersection of 
Canal and Camp streets, and to establish a stand and turn-table” at 
that point, “the City Surveyor to furnish the lines and levels for the 
extension, and to give full directions how the work is to be done. ete.” 

Legal obstructions prevented the building of this extension until 
1873, when application was made to the then City Surveyor to furnish 
lines and levels for the work. 

The testimony of that officer, and of his employees, is quite positive, 
that they staked out the work from Camp street, to a point near the then 
existing turn-table of the company, beyond the intersection of Maga- 
zine street, but did not complete the lines to the actual junction with 
the old road, because it would have interfered with the operations of 
the road during the construction ; that after the part staked out had 
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been built, they expected to be called on to complete the lines and 
levels; but that they were never so called on, and never laid out the 
additional work, which was done by the company without their knowl- 


edge. In this intervening space, is found the curve on which the 


injury to plaintiff occurred, and it is established by the report of 
experts appointed by the court that, at the narrowest point on this 
curve, the distance between the tracks is only two feet four and one- 
half inches “ from out to out of rails,” instead of three feet as required 
by the original contract. 

Car No. 18, in which plaintiff was at time of injury, was of the class 
and size of cars ordinarily used by defendant and other city railroads. 
The report of experts shows the width of its body to have been 7 feet 
3¢ inches, and the length 14 feet 2 inches. 

Car No. 4 which collided, was one of four special summer cars, 
bought by the defendant within four years prior to the accident, of 
which two were occasionally, and at certain seasons only, run over 
this portion of defendant’s read. It was much larger than the ordinary 
cars, having a width of body of 7 feet 11} inches and a length of 16 
feet 14 inch. 

The original contract of defendant required that “ the cars shall be 
similar to those used on other city railroads.” The evidence is not 
very distinct as to what kind of cars were in fact “ used” on other 
existing roads at the date of the contract; but it shows that defendant, 
from the commencement of its operations, had used cars similar to, or 
not substantially variant from, car No. 18 in size, up to the date of 
purchase of the four cars of exceptional size above referred to, which 
were the only ones it ever used substantially differing from car No. 12. 

The report of experts shows that when cars 18 and 4 were placed, at 
rest, and side by side, on this curve, there was a distance between the 
uprights of their respective windows of 4 3-16 inches. It appears, 
however, from the evidence, that when in motion, the wheels of each 
car have a lateral play on the rails of 14 inch; that the bodies being 
mounted on india-rubber springs, have a slight additional lateral play ; 
and finally, that the bodies of the cars project several feet in front of 
the wheels, so that (the curve in each track being inward toward the 
other track) in passing the curve, as the bodies are only deflected when 
the wheels reach the successive points of curvature, an additional 
proximity is created between the cars in passing each other. All 
these elements concurring, it is evident that, under conditions likely 
to occur, cars Nos. 4 and 18, in passing, at the same time, the narrow - 
point of this curve, might graze, if not collide with, each other; and 
there is some evidence tending to show that, on this particular occa- 
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sion, such collision did actually oceur. This, however, is disputed, and 
is of no consequence. . 

The evidence, as well as common observation, establishes that it isa 
customary practice for persons riding in the street cars of this city, 
whén not crowded, to sit with an arm resting on the window and pro- 
jecting more or less outside of the car. This practice is suggested, if 
not invited, by the construction of the windows, which are of a height 
that renders such a position easy and comfortable, and also by the 
natural inclination to face the direction in which one travels, to look 
out at passing objects, and, in a climate like ours, to turn the face se 
as to catch the breeze. The practice is so common that no one could 
possibly ignore its existence. Under customary conditions of con- 
struction universaliy prevalent here, the distance between parallel 
tracks and between passing cars is such as to render the practice abso- 
lutely free from danger of such collision as that which injured plaintiff. 
It does not appear that there is any point on any railroad in the city 
where cars would pass each other so closely as to expose a person in 
the position of plaintiff to the slightest danger. It is affirmatively 
shown that there is no such point on the line of defendant except this 
particular one, and even there, the injury could not have happened but 
for the exceptional width of one of the cars. 

It appears that on certain roads where tracks are bordered by avenues 
of trees, rendering such exposures of the person perilous, care is taken 
to post notices or to construct wire-screens to prevent them. Upon the 
up-town portion of defendant’s line, where the wide cars like No. 4 
were more commonly used, defendant has given special instructions to 
its drivers to be careful in passing each other on a curve existing there 
although the tracks were three feet apart. But at this Canal street 
curve, with so much narrower space between the tracks, no such 
instructions were given, no notices of any kind were posted, no pre- 
cautions taken, and, in point of fact, at the time of this accident, 
car No, 4 was passing the other car, in this curve, ata full trot, and 
without the driver’s paying any attention to the position of passengers 
in either car. 


We have been thus explicit in stating facts and circumstances, 
because, in cases involving questions of negligence, or that kind of 


fault which corresponds to the culpa levis of the civil law, the difticulty 
lies not so much in ascertaining the legal niet as in applying 
them to particular-states of fact. 

We may, at the outset, say that the doctrine of contributory negli- 
genee on the part of plaintiff, as a valid defense in such actions, is too 
firmly rooted in our jurisprudence to be open to further question. 
Quod quis ex culpa sua damnum sentit, non intelligitur damnum sentire. 





SUPREME COURT OF LOUISIANA, 








Summers vs. Crescent City Railroad Company. 





Where the injury results from the negligence of plaintiff and the negli- 

gence of defendant, in such manner that the negligence of each may be 

considered as a juridical cause of the injury, the law will not undertake 

to apportion either the blame or the damage. As said by a learned 

judge, “‘ the law has no scales to determine in such cases, whose wrong 

doing weighed most in the compound that occasioned the mischiéf,” 
and by another, “ the law cannot measure how much the damage suf- 

fered is attributable to the plaintiff's own fault. If he were allowed to 

recover, it might be that he would obtain from the other party com- 

pensation for his own misconduct.” Thompson on Neg. p. 1147. 

It must be observed, however, that, in determining what constitutes 
negligence, precisely the same rules must be applied to the-acts of 
defendant charged as negligence and to the acts of plaintiff charged as 
contributory negligence. 

Definitions of negligence by text-writers and judges are almost as 
numerous as the text books and decisions on the subject. 

We venture, however, to give another, compounded from the defini- 
tions of negligence by Baron Alderson and by Mr. Wharton, and of 
the definition by the latter of “ negligence as the juridical cause of 
injury.” Wharton on Neg. Sees. 1, 3, 73. 

Juridical negligence is the inadvertent omission to do something which 
it would be the legal duty of a prudent and reasonable man, guided 
upon those considerations which ordinarily regulate the conduct of 
human affairs, to do, or the inadvertently doing something which it 
would be the legal duty of a prudent and reasonable man not to do— 
such act or omission being on the part of a responsible human being, 
and being such as in ordinary natural sequence immediately results in 
the injury complained of. 

This definition, though perhaps redundant, includes, unequivocally, 
all essentials, and excludes acts not properly within the domain of 
negligence. It excludes offenses or intentional wrongs. It excludes mere 
moral duties. It excludes irresponsible persons, of whom various classes 
are mentioned by Mr. Wharton. And it excludes all acts or omissions, 
which, though they may be negligent, with reference to certain relations 
or contingencies, have no causal connection with the injury com- 
plained of. 

A man who commits a negligent act takes upon himself the risk of 
all injuries, which, according to common experience and in the exer- 
cise of reasonable foresight, might have been anticipated as the conse- 
quence thereof; but this is the extent of his responsibility. 

As said by Mr. Wharton, “the particular damage is to be viewed 
concretely, and the question asked, ‘was this in ordinary natural 
sequence’ from the negligence? If so, the damage is imputable to the 
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party guilty of the negligence.” In the language of Lord Campbell, 
“if the wrong and the legal damage are not known by common expe- 
rience to be usually in sequence, and the damage does not, according 
to the ordinary course of events, follow from the wrong, the wrong or 
the damage are not sufficiently conjoined or concatenated, as cause and 
effect, to support the action.” Gerhard vs. Bates, 2 Ell. and Bl. 490, 

Applying these principles to the facts of this case, which we have so 
fully and carefully stated, the first question is: 

Was the defendant guilty of negligence ? 

Assuming that defendant violated the law, either in constructing its 
tracks so closely together, or in using cars of the width of No. 4, that 
alone would be sufficient to establish its fault. But although the pre- 
ponderance of evidence is decidedly in favor of this assumption, yet as 
it is vehemently controverted and not absolutely free from doubt, we 
prefer to rest our decision on broader principles. 

As a carrier of passengers, it is elementary that defendant’s duty was 
to exercise diligence, skill, care and foresight, to carry them safely, 
Penn. Co. vs. Roy, 102 U. 8. 451. 

It was bound to know that its passengers, in common with those on 
other street railways, were in the habit of riding with their arms resting 
on the window and projecting outside of the car; that under the usual 
conditions of construction of parallel tracks in this city, this practice 
was free from danger of collision with passing cars on their respective 
tracks; that the width between its own tracks at this curve was 
exceptionally narrow ; that the car No. 4 used by it was exceptionably 
wide; that such car, in running over that curve, was liable to meet 
another car; that, in such meeting, they would, under conditions per- 
fectly probable, pass each other so closely as, if not to collide, to come 
very near touching; that, in such event, a passenger, in either car, 
occupying the position shown to be very commonly occupied, would 
inevitably be injured. 

Knowing these things, a reasonable care for the safety of others 
would have dictated the duty of using precautions’ to avoid the 
danger. Sufficient precautions might have been used without any 
inconvenience to defendant. The curve was short, and but little delay 
would have been occasioned by forbidding their drivers to pass each 
other at that point; or by instructing them to drive slowly and give 
warning to exposed passengers; or by any other mode of effective 
notice, Defendant used no precaution of any kind. Its conduct pre- 
sents every element of negligence, as defined by us. As well said by 
an able Judge: ‘“‘ When we are engaged in an act which the surround- 
ing circumstances indicate may be dangerous to others, and when the 
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which we can readily see, may occur under the circumstances and 
unite with the act to commit the injury, we are culpable if we do not 
take all the care which prudent circumspection would suggest to avoid 
the injury.” Fairbanks vs. Kerr, 70 Penn. St. 86. 

We are next to inquire whether plaintiff was guilty of any contrib- 
utory negligence. 

The sole negligence charged is his act in sitting as he did with his 
arm resting on the window, and his elbow projecting out of the ear. 
Applying the principles already enunciated to the facts stated, we are 
of opinion that there is a complete want of causal connection between 
this act and the injury. We cannot express the principles applicable 
in such a case more forcibly than was done by the court in the case 
last quoted: ‘ We are not to link together as cause and effect, events 
having no probable connection in the mind, and which could not, by 
prudent cireumspection and ordinary thoughtfulness, be forseen as 
likely to happen, in consequence of the act in which we are engaged. 
It may be true that the injury would not have occurred without the 
coneurrence of our act with the event which immediately caused the 
injury ; but we are not justly called to suffer for it, unless the other 
event was the effect of an act, or was within the probable range of 
ordinary circumspection, when engaged in the act.” 

It seems to us manifest, under the circumstances of this case, that no 
ordinary cireumspection or foresight would have suggested to the most 
cautious person, situated as plaintiff was, the slightest probability of 
danger from the meeting of a car on a parallel track. Seeing a car so 
approaching, he would have been perfectly justified, according to all 
common experience, in diverting his attention and resting in the perfect 
confidence that it would pass without touching him. 

If the car had jumped the track and had thus collided with the 
exposed arm of plaintiff, a different question would be presented. 
Quoad such a contingency, the act of plaintiff might have been 
juridically negligent. A prudent man might well foresee the possibility 
of such an occurrence, and might well be held to have taken upon him- 
self the risk of such a peril. But viewing the particular damage here 
suffered concretely, Mr. Wharton’s question, “was it in ordinary 
natural sequence from the negligence,” must be answered in the 
negative. 

The cases relied on by defendant’s counsel, as to similar exposures of 
person in steam railway carriages, have, in our opinion, no applica- 
bility here. They are founded upon the common experience, as Mr. 
Wharton justly says, “of the closeness with which cars on double 
tracks and switches must necessarily pass to each other.” Wharton on 
Neg. § 360. 
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The slightest observation of the construction and operation of steam 
‘ailways would serve to warn any one of the danger of such exposures 
resulting from the frequent proximity of tracks, as well as from other 
contingencies. 

The precisely contrary result of observation and experience with 
reference to street railways in New Orleans, as shown by the evidence, 
removes this case from the operation of such authorities. 

As to the quantum of damages, the evidence shows that plaintiff 
suffered a fracture of the humerus and a dislocation of the elbow ; that 
he was under treatment and contined to his bed or room for about two 
months, enduring much pain and suffering; that notwithstanding 
skilful surgery, he is left with his arm permanently disabled, incapable 
of flexing it beyond an angle of 90 degrees, and then only with pain ; 
his arm wasting for want of exercise, useless in feeding or dressing 
himself, or in his business, which is that of a tobacco weigher and 
sampler; oceasioning him pain with every change of weather, and 
without hope of improvement. 





We are not prepared to say that the verdict of the jury, awarding 
him $7500 as damages, is so excessive as to justify us in disturbing it. 
The application of defendant to remand the case on the ground of 
newly discovered evidence, is refused. It would require an extraordi- 
nary state of case to induce us to follow the precedent set in Schneider 








; vs. Etna, 30 A. 1198. 

f Judgment affirmed, at cost of appellant. 

Rehearing refused. 

l 
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> No. 8354. 

ke THE STATE OF LOUISIANA Vs. ELIZA BARTLEY. 

. The indictment in this case is framed in accordance with Section 1048 of the Revised Statutes, 
v 


and is good for a case of murder by poisoning, though the means by which the murder 

- was committed, the poisoning, is not stated in said indictment. 

e Article 8 of the present Constitution did not repeal said Section 1048, and does not require 
any more than the latter does, that the indictment should state the means used to commit 

y the murder. 


e Evidence of the poisoning was, therefore, admissible under the charge of murder. 
The question of the admissibility of the defendant's confession is one of law and fact mixed, 
of inasmuch as said confession is admissible according as it was voluntary or not; it is, 
therefore, reviewable by this Court. 
oa The ruling of the Judge a quo on a question of this character, unless clearly erroneous, should 
rT. not be disturbed 


PPEAL from the Criminal District Court for the Parish of Orleans. 
Roman, J. 
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Percy Roberts, for the Accused, Appellant : 


Under Article 8 of the Constitution of 1879, an indictment is fatally defective which does 

not inform the accused of the “‘ cause,” as well as the nature of the accusation. 

2. Before the confession of the accused can be received in evidence, the State must show 
“ afirmatively,” that the confession was voluntary. 3 A. 499; 28 A. 927; 30 A. 881. 

3. Mere weight, or preponderancy of evidence in criminal cases, as to a fact, does not prove 
the fact “ affirmatively " 30 A. 1324; 5 Cal. 127; 10 Minnesota, 407. 

4. The credibility of a witness is a matter exclusively for the jury to decide. 29 Ill 287; 41 

Ill. 10 and 251; 35 Ga. 75; 5 Michigan, 305; 26 A. 107; 30 A. 457; 3 L. 213; 5 L. 268; 43 

Tex. 390. 


R. King Cutler and H. N. Gautier, on the same side. 


1 


J. C. Egan, Attorney General, for the State, Appellee : 


1. Death by poisoning is murder. Blackstone, Vol. 4, p. 196; Archibald’s Cr. Pr and P1., 
Vol. 1, p. 941, ete. 

2. It is unnecessary to set forth the manner in which, or the means by which, the death of 
deceased was caused, in an indictment for murder. R. S. 1048. 

3. Act 24 of 1278, and Sec. 789, R. S., treat of the crime of administering poison with intent 
to commit murder, and not actual murder by poisoning or otherwise. 

4. The accused is fully informed of the nature and cause of the crime charged when the in- 
dictment charges her with murder. 

5. Where there is conflicting testimony as to the voluntariness of a confession made by the 
accused, it remains for the Judge a quo to decide the point and rule as to its admissibility. 

6. In ruling on the admissibility of such confessions the Court does not thereby pass upon the 
effect of such evidence. 


The opinion of the Court was delivered by 

Topp, J. The defendant was indicted for murder, and convicted of 
manslaughter, and appeals from a sentence condemning her to pay a 
fine of one dollar and to be imprisoned twenty years at hard labor, in 
the penitentiary. 

The alleged errors complained of, on which the accused bases her claim 
for relief, are : 

Ist, the overruling of the motion in arrest of judgment; and 2d, 
the admission of the confession of the accused in evidence. 

The motion in arrest of judgment contains the following grounds: 

1. That the indictment is insufficient in form and in substance, 
because, under Article 8 of the Constitution of 1879, the said indict- 
ment did not give the accused any information of the nature and cause 
of the accusation. 

2. That the indictment simply charged the accused with the crime 
of murder, when, according to law (Act 24 of 1878), and considering 
the proof adduced by the State on the trial of the cause, the indictment 
should have charged and specified that death ensued from administer- 
ing poison by defendant. 

Section 1048 R. S., provides: 

“Tn any indictment for murder, or manslaughter, it shall not be 
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necessary to set forth the manner in which, or the means by which, the 
death of the deceased was caused ; it shall be sufficient in every indict- 
ment for murder to charge that the defendant did feloniously, wilfully, 
and of his malice aforethought, kill and murder the deceased.” 

The indictment in question is framed in accordance with this section. 
The counsel for the defendant, however, contend that it is opposed to 
Article 8 of the Constitution of 1879, which declares, “ that the accused 
shall enjoy the right to be informed of the nature and cause of the 
accusation.” And, inasmuch as evidence was offered and received to 
establish that the death resulted from poison, that the mode or means 
of the death should have been specifically set forth in order to meet 
this constitutional requirement. 

We cannot believe that this clause in the Constitution was designed 
to repeal or affect the statute referred to. It is true that the clause is 
not found in the previous State Constitutions, but, nevertheless, it is 
not strictly an innovation, and introduced no new principle in crimi- 
nal prosecutions, since its exact language is borrowed from the Sixth 
Amendment of the Constitution of the United States. It has been the 
subject of construction by the United States Courts. Thus, in the case 
of United States vs. Mills, 7 Peters, 142, it was construed to mean, that 
the indictment must set forth the offense “ with clearness and all 
necessary certainty, to apprise the accused of the crime with which he 
stands charged.” See also U. 8S. vs. Cook, 17 Wallace, 174. 

The indictment in question certainly fills these requirements as thus 
authoritatively construed. The accused is apprised with all necessary 
certainty that the crime with which she is charged is murder. The 
error of counsel is in confounding the nature and cause of the prosecu- 
tion with the manner of the death, or means or instrument used to 
produce it. 

Nor does the Act of 1878, referred to, possess any significance or bear- 
ing on this point, for the reason that that Act does not relate to 
murder, by poisoning or otherwise, but refers to the administering of 
poison, or other drug, with intent to commit murder or rape. It is a 
strictly statutory offense. The evidence to show that the death was 
caused by administering poison was properly admissible under the 
averments of the indictment. 

2. In regard to the admissibility of the confession of the accused, it 
depended upon a question of fact, that is, whether the confession was 
voluntary or not. This question the Judge had to decide, with a view 
to determine its admissibility. It was a matter largely within his dis- 
cretion; and after hearing and weighing the evidence touching the 
character of the confession, he held that it was voluntary and admitted 
it. 
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Whether the confession was voluntary or not, and admissible or inad- 
missible, under the evidence submitted, is a mixed question of law and 
fact, which we are authorized to review; the evidence on the point 
being set forth in the bill of exceptions. 

Though this is the case, the ruling of a Judge of the first instance on 
a question of this character should not be disturbed, unless clearly 
erroneous. The presence of the witnesses before him, their manner 
of testifying, character, etc., offered an opportunity of reaching a cor- 
rect conclusion in the point at issue, superior to any we posess. Our 
examination of the Record, although the evidence is conflicting, satisties 
us that his ruling in this instance was correct. 

The argument of counsel would make it appear that this evidence, 
touching the character of this confession, was heard by the jury, that 
the witnesses were examined on this point before them, inasmuch as 
they complain that the ruling of the Judge as to the admissibility of 
the confession required his passing on a question of fact, and the credi- 
bility of witnesses, in presence of the jury, to the prejudice of the 
accused. The Record does not show that the witnesses testified touch- 
ing this confession in the presence of the jury, and if they did, as the 
Judge was bound to decide the question of the admissibility of the 
confession, a question depending solely on the character of the confes- 
sion, whether voluntary or not, we cannot well see how the effect of 
that ruling on the jury, though it might bear incidentally on a ques- 
tion of fact pertaining to the main issue, or on the credibility of 
witnesses, was to be avoided. 

We are unable to discover any errors in the proceedings. 

Judgment affirmed with costs. 

Rehearing refused. 








No. 7627. 
HENDLEY S. BENNETT vs. THE MECHANICS’ AND TRADERS’ BANK. 


By order of the General commanding the Department of the Gulf, during the late civil war 
between the States, the defendant Bank paid to an officer designated in the order, a cer- 
tain balance due to one of its depositors. Held, that the depositor, not having repudiated 
the action of the Bank within a reasonable time after kuowledge of it, (nine years in this 
ease,) must be presumed to have acquiesced in the settlement thus made of the said 
balance, and has no right of action to recover it. The payment was made, in the premises, 
in Confederate money. 


| PPEAL from the Fifth District Court for the Parish of Orleans. 
Rogers, J. . 





Nicholls & Carroll, for Plaintiff and Appellee : 











Th 

















NEW ORLEANS, MARCH, 1882. 





Bennett vs. Mechanics’ and Traders’ Bank. 





1. The instrument sued on is an assignment or transfer to the extent of three thousand 
dollars. The facts show a complete transfer to that extent. This is an assignment. 1 
Bouv. 156, No. 8; 2 Ib. 605; 1 Sandf. 416; 2 Hilt. 477; 6 How. (Miss.) 487; 5 George, 506; 
12 M. 702. 

The instrument being an assignment, plaintiff can sue in his own name. 15 Ark. 491; 6 
Yerg- (Tenn.) 512; 2 Pet. 239; 2 La. 89; 4 A. 303. 

2. Under an order of Gen. Banks directing the banks of New Orleans to deliver up all 
moneys in their possession belonging to corporations in the Confederate States, defendant, 
in 1863, surrendered $4,644 in Confederate currency, as the property of plaintiff's as- 
signor, who was entitled to receive specie, and not.Confederate currency, from defendant. 
A surrender of specie under this order would not discharge defendant. 21 A. 332; 16 
Wall. 483. Much less could a surrender of Confederate currency avail to discharge the 
liability. 

3. Defendant's plea that plaintiff's assignor knew of the surrender of funds to the Federal 
authorities, and, by its silence, acquiesced in such surender and ratified the action of 
defendant, cannot hold. The evidence shows that plaintiff's assignor did not know for 
many years that Confederate currency had been given up; that no word of approval or 
disapproval was ever said; and that there was silence simply because it was thought 
that the money of plaintiff's assignor had been seized by the United States government, 
and nothing could be done. 

This is not such acquiescence or ratification as would bind plaintiff's assignor. To fix ac- 
quiescence on a party he mast know clearly and exactly what he is doing; must know 
his rights in the premises and all the facts of the case. 13 L. 169, (176); 17 L. 286; 23 A. 
538; Kerr on Fraud and Mistake, pp. 300, 301. There was no such knowledge here. 

4. The plea of the prescription of five years is not applicable. The instrument sued on is 
dated 29th January, 1875. This suit was filed 31st March, 1875. 

5. Defendant's plea of ten years’ prescription is not well founded. Plaintiff's assignor kept 
an account with defendant. When defendant suspended specie payments in 1861, there 
was due plaintiff's assignor $6,161.63 in specie. This sum defendant has never paid or 
accounted for. In July, 1865, plaintiff's assignor asked a statement of account. One was 
rendered, showing that $4,644 had been surrendered to the Federal authorities. 

6. Now the relation between plaintiff's assignor and the defendaut was that of depositor 
and bank, that is, that of debtor and creditor. Morse on Banking, p. 25; 17 A. 261; 20 
A. 568; 2 Wall. 252; 5 Wall. 663. Consequently prescription would begin only from de- 
mand, (1 Sumner, 478; 2 Bailey, 51; 13 Wend 267; 9Gill & Johnson, 439. (461;) 39 
Penn. State Rep. 92; Morse on Banking, 31-33,) or from the rendition of an account 
showing that defendant no longer held the money for plaintiff's assignor, or from some 
action of detendant showing that the money would not be paid, (Morse on Banking, 31-33 ; 
15 A. 634; 14 A. 816.) The prescription of ten years, then, did not begin until July, 1865, 
and the account could be attacked for any error at any time within ten years. This suit 
was filed three months before the time expired. 


Singleton & Browne and E. W. Huntington, for Defendant and 
Appellant : 
I. 


We have shown that the relation between the Columbus Company and the Mechanics’ Bank 
was that of debtor and creditor. Morse on Banking, p. 25; 17 A. 261; 20 A. 568; 2 Wal- 
lace U. S. 252 ; 5 Ib. 663. 

II. 

That the Mechanics’ Rank paid to Capt. McClure the entire balance standing to the credit of 

the Columbus Company, which payment was fully ratified, and thereby bound the Co- 


lumbus Company. 3 An. 4€8; 16 La. 51; 18 La. 517; 6 An. 538; 7 N.S.; 20 An. 215; 22 
An 493; 24 An. 460. 
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III. 

This suit-is really and in fact on the check issued in 1860 or 1861; and as the Mechanics’ 
Bank has not accepted said check nor passed it to the debit of the drawer, it cannot be 
sued on it. 10 Wall., U. S. R. 152; 23 An. R. 49. 

IV. 

That prescription began to run on all the deposits just as soon as the same were made by 
the Columbus Company in the Mechanics’ Bank. That suit could be immediately 
brought against the Mechanics’ Bank without any previous demand, and as the debt was 
due the prescription began torun. R. C. C. 2950; old C. C. 2045; 13 La. 258; 14 La. 259; 
13 An. 440; 11 An. 213; 20 An. 333. 


The opinion of the Court was delivered by 
Pocnk, J. The object of this suit is to recover $3,000 from the 
defendant, on a cause of action which can be more easily understood 
by referring to the following affidavit, draft or order, and assignment 
of the latter, which are made the basis of plaintiff’s action, and which 
we reproduce in full. 
AFFIDAVIT. 


STATE OF MISSISSIPPI, 
Lowndes County. 


Before me, J. Stallings, Clerk of the Circuit Court of said county, 
came personally, Nathaniel E. Goodwin, who is well known to me, and 
being duly sworn, says: that he has been the cashier of the Columbus 
Insurance and Banking Company of Columbus, Mississippi, for many 
years, and that he still holds that position ; that as such officer he has 
sold and issued to Mr. John M. Morgan, at various dates, sight drafts 
or checks on his correspondent in New Orleans—some of them for large 
sums; that froma period prior to the year 1860, to the present time, 
his correspondent in New Orleans was the Mechanics’ and Traders’ 
Bank; that all such drafts or checks were addressed to and drawn on 
said bauk,; that a careful record and account of same was kept by 
retained stubs and other memoranda, needful to insure a proper des- 
eription of same, and suitable credits to the bank so drawn upon; that 
owing to the loss of the stubs and other memoranda so kept—at the 
burning of many business houses in Selma, Ala., when occupied by the 
Federal army, where his books and papers had been stored as a sup- 
posed place of safety—the affiant is unable to ascertain dates, numbers 
or specific amounts of any drafts or checks drawn by him, on said bank 
(in New Orleans) from some date prior to the year 1860, till after the 
surrender or cessation of the hostilities; that during such time no draft 
or check was predicated and drawn upon any other basis than the 
balance shown by his book to be due by that bank. 

Aftiant further says: That on or about the 21st day of April, 1862, he 
sent a special messenger to New Orleans with his draft on said bank 
for the sum of thirteen thousand dollars, which was promptly paid, but 
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that the payment of this draft or any other draft or check, drawn by 
him, did not in any particular interfere with or diminish any moneys 
in the hands of said New Orleans correspondent needed to pay out- 
standing checks or drafts, and that all such money remained there till 
after the city of New Orleans was taken possession of by the Federal 
forees. After that, he is advised that said bank paid over, pursuant to 
a certain order emanating from them, all moneys remaining in said cor- 
respondent’s hands, by reason of the non-presentation and consequent 
non-payment of outstanding checks or drafts ; that the sum so paid was 
about four thousand dollars. 

Afliant further says: That from memoranda shown him by Mr. John 
M. Morgan, in the year 1870 or 1871, he had reason to believe, and that 
he does still verily believe, that in the year 1860 or 1861, he sold 
and issued to said Morgan, at least one draft, for three thousand 
dollars. 

Finally, affiant says: That those things stated in this affidavit 
from memory, he verily believes to be correct, and that such as are 
derived from memoranda of his own, or others, are in accordance 
therewith. N. E. Goopwin. 

Sworn to and subscribed, before me, February 9, 1875. 

J. STALLINGS, Clerk. 


DRAFT OR ORDER. 
CoL_umBvs INSURANCE AND BANKING COMPANY, 
Columbus, Miss., January 29, 1875. 
Moses Harris, Esq., Cashier Mechanics’ and Traders’ Bank, New 
Orleans, Louisiana : 

Having reference to the facts set forth in the foregoing affidavit, you 
are hereby authorized and directed to pay to John M. Morgan, or order, 
three thousand dollars, part of balance in your hands at our credit at 
the occupation of New Orleans by the Federal forces in April, 1862 ; 
provided, there shall not have been presented, and paid, our original 
draft on you in faver of said Morgan for same amount, alleged to be 
lost. 

You are also hereby notified, that it is understood by said Morgan, 
and ourselves, that the payment of this order cancels and satisfies the 
original and missing draft of three thousand dollars. And, further- 
more, that no recourse is, in any event, to be had or claimed of or 
against this institution. N. E. Goopwin, Cashier. 


ENDORSEMENT : 
Without recourse on me, pay to H. S. Bennett, or order. 


JOHN M. MORGAN. 
20 
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After pleading a general denial, the defendant avers its want of 
responsibility on the first draft, for want of privity thereto, and sets 
forth a payment under compulsion of the Military Authorities of the 
United States, to said authorities of the balance in its possession to the 
credit of the Columbus Bank, in September, 1863, and the subsequent 
acquiescence of said bank in such payment, and it further sets up the 
plea of prescription of five and ten years. 

This appeal is taken by the defendant from a judgment in favor of 
plaintiff for the full amount of his claim. 

The questions presented by the pleadings are not free of difficulty, 
both on the facts and on the law of the case, and have necessitated on 
our part a very patient and thorough examination of the evidence in 
the Record, and a close study of all the authorities referred to by 
counsel on both sides, and this investigation has led us to the conclu- 
sion, that there is error in the judgment of our learned brother of the 
District Court, who should, in our opinion, have sustained the defense 
resting on the alleged payment by compulsion to the United States 
Military Authorities, and the subsequent acquiescence of the Columbus 
Bank in such payment. 

We accept the theory of plaintiff, which is strenuously resisted by 
defendant, that his right of action in this cause is as the assignee of the 
Columbus Bank, up to the amount of three thousand dollars, of such 
balance as stood to the credit of the Columbus Bank in the defendant 
Bank at the date of the occupation of New Orleans by the United 
States Military Authorities, in April, 1862, and that he is clothed with 
full power to enforce all the rights of the Columbus Bank to such 
balance, and that he is subject, on the other hand, to all the defenses 
which eould be successfully urged against that bank, his assignor. 

As we read the Record, we find the following facts as bearing on that 
part of the defense which we have concluded to sustain : 

For several years previous to, and during the first years of the late civil 
war, the defendant was the New Orleans correspondent of the Columbus 
Bank, collecting its remittances by drafts or other money orders, and 
paying out the same on its orders, and that touching such funds thus col- 
lected and thus paid out, the relation between the two banks was that of 
creditor and debtor. Hence it follows, that all drafts or cheeks of the 
creditor bank, on the defendant bank, previous to the 16th of Septem- 
ber, 1861—after which date all the banks situated in localities subject 
to confederate authority or rule, were compelled to pay nothing but 
Confederate notes—were to be, and were actually, paid in the currency 
of bank notes, equivalent in value to gold. 

Therefore, after the order compelling the payment in Confederate 
notes alone, the funds of the defendant’s creditors became mingled 
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with its own funds, and checks subsequently drawn were against the 
balances due on the 16th of September, 1861, made payable in Confed- 
erate notes, under the same account which had been kept previous, 
and up to said date. 

Hence, we hold that plaintiff and the District Judge were in error in 
contending that the balance of $6,161.63, to the credit of the Columbus 
Bank, on the 16th of September, 1861, was a gold or specie balance, 
which should have been kept separate and distinct from the transac- 
tions carried on between the two banks immediately and subsequently 
thereafter; and that they were in error in crediting all subsequent 
collections made by the defendant to the separate account for Confed- 
erate notes, and in debiting to such account the checks or orders of the 
creditor on the debtor bank, by which process of calculation and 
reasoning, they reached a result showing that in May, 1863, the 
Columbus Bank was a debtor to the Mechanics’ Bank in Confederate 
money in the sum of $1,517.65, and a creditor to the same in specie in 
the sum of $5,161.93. 

Such was not the legal effect of the order emanating from the ruling 
or governing power at the time, and such was not the understanding of 
the parties. 

As assignee of the Columbus Bank, plaintiff must be bound, and his 
rights are therefore controlled, by the previous acts of bis assignor. 
Now, in a letter written on the 18th of July, 1865, to the defendant by 
N. E. Goodwin, the cashier of the Columbus Bank, touching the very 
matters now at issue, we find the following language: “ Your debit 
balance as shown by our ledger is, and has been from that time (April 
24, 1862,) $1,855.83 ; will you have the goodness to refer and render 
such statement as may seem needful, designating balance that may 
remain subject to my checks,” ete. 

In making out the balance, Mr. Goodwin had credited the defendant 
with the check of $3,000, held and lost by plaintiff, and in its account 
the defendant had not taken credit for that check, which had never 
been presented ; and thus it appears that the two accounts agreed to 
a few dollars, and hence we see, that the continuous account; as kept 
by the defendant, without discriminating between a specie and a Con- 
federate basis, was understandingly concurred in by its creditor, and 
hence we conclude, that in September, 1863, when the seizure was 
made by the military authorities the debit balance of the defendant 
was the sum of $4,644, as urged by defendant. 

The Record shows that after the 16th of September, 1261, the two 
corporations continued their previous dealings; that large remittances, 
including several drafts on the Confederate States Treasurer, were col- 
lected in Confederate money by the defendant, and that a long series 
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of drafts of the creditor bank were paid in the same currency by the 
defendant, to the knowledge of the Columbus Bank, and that on the 
24th of April, 1862, a payment of $13,000 in Confederate money was 
made to, and accepted by, the creditor bank, through an express 
messenger, sent for the purpose, and that on May 23d, 1863, a check of 
the creditor for $2,000 was paid by the defendant in the same kind of 
currency ; and the conclusion is irresistible, that if at that time the 
creditor had sent a messenger to withdraw its final balance, a payment 
of the said balance would have been made in Confederate money, and 
that such a payment accepted by the Columbus Bank, or its agent, 
would have closed its account with the defendant. 

This conclusion rests ‘on a doctrine which is settled by the juris- 
prudence of the country, too well and too generally known to require 
any special reference of authority in its support. 

The question remaining for solution is, therefore, whether the Record 
discloses a settlement or a payment of its debit balance by the defend- 
ant, equivalent to the payment which is predicated in the foregoing 
hypothesis. 

The payment set up by the defendant was made to the quartermaster 
of the department in which New Orleans was situated, under and in 
obedience to an order emanating from the commanding general, under 
date of August 17, 1863, requiring all banks in this city “‘ to pay over 
to the quartermaster all monies in their possession or having upon their 
books to the credit of any corporation * * * in hostility to the 
United States;” and this payment is evidenced by the following 
receipt, bearing date September 10, 1863, signed by the officer designated 
under the order for the purpose of receiving such payments, as 
follows : 

“ Received, New Orleans, September 10, 1863, from the Mechanics’ 
and Traders’ Bank, pursuant to special order No. 202, forty-eight 
thousand four hundred and fifty-five and 78-100 dollars in Confederate 
notes, being the aggregate amount of the balances held by said Bank to 
the credit of the several banks named in the following list, located in 
the so-called Confederate States, in the amounts respectively affixed 
to each: Columbus Life and General Insurance Company, $4,644.00 ; 
Bank of Memphis, $43,164.17 ; Bank of Richmond, $67.16; Wetumpka 
Insurance Company, $584.45, 

“ Signed, JNO. W. McCLure, 
‘Capt. A. Q. M.” 

But plaintiff urges that this settlement is absolutely null and void, 
first, because the order of the commanding ‘general was issued without 
authority, and secondly, because the debtor of a specie balance, cannot 
be legally discharged by a payment made in Confederate money. 
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His first proposition is sustained by the decision of the Supreme 
Court of the United States in the case of Planters’ Bank vs. Union 
Bank, 16 Wal. 483, in which a similar order, emanating from the same 
general, was declared a nullity, and in which it was held that a pay- 
ment made thereunder did not satisfy the debt. 

We are free to confess that if the question were a new one, we would 
feel constrained to reach a different conclusion; and that guided by 
the light of the sad and gloomy history of the times, when the will or 
the edict of a general commanding a department, comprising a con- 
quered territory, backed by a large army, and by the terrors of a dun- 
geon ona barren and desolate island, was the only law of the land, te 
resist which the people were powerless, we would hold that a payment 
made under such pressure and compulsion would, in legal effect, be 
equivalent toa payment made to the creditor ; but we bow in respectful 
submission to the mandate of that exalted tribunal. 

In support of his second proposition, plaintiff relies upon the 
decision in the case of Nelligan vs. Citizens’ Bank, 21 A. 332, where 
it was held that a payment made in obedience to a similar order, in 
Confederate money, could not discharge the bank, unless it was shown 
that the deposit had been made in that currency. 

In that case, in which the order of the general commanding was 
recognized as binding, the amount claimed by plaintiff was a single 
deposit made by a check in his favor, andthe evidence did not show 
that the funds collected by the bank on the check were Confederate 
notes. 

This feature strikingly differentiates the case from the one at bar, 
and cannot therefore determine the issue which now concerns us. 

Admitting, therefore, under the authority of the case in 16th Wal- 
lace, that the payment made under order No. 202, was not a legal pay- 
ment, we have before us the undisputed fact, that the debit balance 
due by the defendant, was paid over to the military authorities in 
obedience to, and in full compliance with the orders of the command- 
ing general, and that such payment was accepted by the quartermaster. 
The order to the Mechanics’ Bank was to pay over to the quarter- 
termaster the balance due to the Columbus Bank, and the officer 
certifies that he received payment of such balance in Confederate 
notes. 

Admitting that the person who received such payment was not 
properly authorized thereto, and was not invested with all the rights 
of the creditor, we must now consider whether, by any of its acts or 
conduct, the Columbus Bank could be held legally bound by such 
payment. 

From the Record we gather the following facts: That through the 
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press and through other sources, Mr. Goodwin, the cashier, knew 
during the war that seizures had been made in New Orleans by the 
Federal authorities, of all the balances due to banks and other corpo- 
rations situated within the Confederate lines. 

On the 18th of July, 1865, he writes to defendant for the purpose of 
inquiring into the state of his account. On the 25th of July following, 
he is answered, that on the 10th of September, 1863, his balance, which 
was $4644, was paid over to Capt. McClure, U.S. A., under the com- 
pulsory effect of order No. 202. Now, under the light of this litigation, 
one would naturally expect from Goodwin, an answer repudiating such 
a payment, and holding the defendant responsible for his balance thus 
wrongfully disposed of; but far from it we find in his answer the 
following words, as the only reference to the subject: 

“Your prompt favor of the 25th inst., covering statement of account 
is to-day received. Captain McClure, U. 8. A., under and by virtue of 
order 202, hit us a very dirty lick, when he took our ledger balance at your 
bank, ($4644) as in this was included near $3000 of outstanding 
check.” 

After this follows a friendly and a business correspondence between 
the cashiers of the two banks, in which the Columbus Bank asks and 
obtains from the defendant, useful information on divers subjects. Ina 
letter of Goodwin’s, of October 11th, 1865, he says to defendant : 

‘*T doubt not that ere this, the effort has been made by some of the 
banks who lost their balances in your city, under the operation of 
order No. 202, for their recovery. Will you please advise me as to 
their progress or prospects ?” 

We hold the language in the first quotation as indicating no desire 
to repudiate the settlement, but as justifying the belief that, in the 
opinion of the writer, the Columbus Bank, and not the defendant, had 
been injured by the act of the military authorities, and as justifying the 
construction of such language as an acquiescence in the settlement 
reported by the defendant, and that the language in the second quota- 
tion, indicates an unmistakable acquiescence in the reported payment, 
and a conclusion that the Columbus Bank saw no prospect of recovery 
but in the supposed effort to be made by the banks in this city. 

Later, in March, 1866, the Columbus Bank, re-opens an account with 
the defendant on the same basis, but which, in the language of its 
cashier, is to “ be wholly distinct from the former account involving 
Confederate issues.” ' 

In a letter of March 26, 1866, the same officer says to the defendant : 
“‘T need hardly remark that any outstanding checks by me upon your 
bank, (say for convenience) prior dates to this month are not to be paid 
from any balance created by these recent remittances.” 
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We construe this language as clearly meaning that the former 
account was finally and irrevocably closed. 

We have carefully read and considered all the correspondence, and 
searchingly scanned and analyzed all the business dealings and trans- 
actions which took place between these two banks for a long series of 
years following the knowledge imparted to the Columbus Bank, of the 
payment made by the defendant of its balance, and we fail to discover a 
word ora single action indicating the remotest intention on its part to 
repudiate that settlement or payment. 

Under the rules of law so uniformly expounded in our jurisprudence 
by an unbroken line of decisions, which we have diligently studied, we 
hold that the Columbus Bank, having full knowledge of the settlement 
made of its balance by its debtor, has by its omission to repudiate such 
settlement, and by its silence, lasting more than nine years, fully 
acquiesced in and ratified such a settlement, and is now debarred of 
any right to claim an account of the defendant, its former debtor. 

The argument of plaintiff, based on the alleged ignorance of the 
bank, that the payment had been made in Confederate notes, and on 
the ground that its silent acquiescence, based upon the belief that the 
payment had been made in specie, which was an error, and therefore 
not binding, as a means of escape from the legal consequences of such 
an acquiescence, is answered in a statement made in his testimony by 
Mr. Goodwin, who in answer to an interrogatory, says: 

“With regard to the kind of funds in which said balance was paid, 
I have always understood that it was paid in Confederate State notes. 
How I came to this conclusion, I cannot just now specifically state.” 

And by frequent acknowledgments in his letters, that the former 
account between the two banks involved Confederate issue. 


Our conclusion is that the fact, and all the details of the settlement 
were known to the Columbus Bank with sufficient certainty to place it 
under the effect of the very rule invoked by plaintiff, as laid down by 
* Kerr on Fraud and Mistakes, pages 300 and 301,” as well as under 
the rule laid down by our own Supreme Court, in the following cases: 
Flower vs. Jones et al., 7 N. S. 143; Dupré vs. Splane, 16 L. 51; Starr 
vs. Zacharie, 18 L. 517; Bonneau vs. Poydras, 2 R.1; Ward vs. War- 
tield, 3 A. 468; Flower vs. Downs, 6 A. 538; Margum vs. Bell, 20 A. 
215; Ball vs. Bender, 22 A. 493; Oliver vs. Johnson, 24 A. 460. 

In the ease of 3 A. hereinabove quoted, it was held that the 
acts of an agent. who had committed a. breach of orders, will bind the 
principal, if he subsequently, and with full knowledge, assents even for 
a moment to the acts of his said agent. 


The same rule applies to payments made by a debtor, of moneys held 
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by him for account of his creditor. Under these views we find no 
necessity of passing upon the other defenses urged by the defendant. 
It is therefore ordered, adjudged and decreed, that the judgment of 
the lower court be annulled, avoided and reversed, and that there be 
judgment in favor of defendants, rejecting plaintiff’s demand at his 
costs in both courts. 
Rehearing refused. 








No. 7225. 
Davip HEARN AND WIFE vs. THE St. CHARLES STREET -RAILROAD 
COMPANY. 


The driver of the car which ran over plaintiffs’ infant child and killed him. was guilty of no 
negligence or fault, under the circumstances of the case, and the Company cannot be held 
responsible. 

PPEAL from the Fourth District Court, for the Parish of Orleans. 
Houston, J. 


Wm. F. Mellen and D. C. & L. L. Labatt, for Plaintiffs and Appellees : 


1. The child, John Hearn, aged 22 months, was struck down, severely injured and almost 
instantly killed, on the 2ist day of September, A. D. 1877, in the City of New Orleans, by 
car No. 66, of defendant, driven by a driver in the employ of defendant in its ordinary 
course of business. 

2, The plaintiffs are surviving parents of the child so killed, and as such, are entitled to 
recover of the defendant damages for all injuries to the child, and for its death. 

3. The evidence shows a clear case of negligence on the part of the driver of the car, the 
employe and agent of defendant. 

4. The question of contributory negligence does not exter into this case, and the doctrines 
arising therefrom have no application to the facts disclosed by the evidence. 60 Mo. 
483; Morgan vs. Ill. and St. L. Bridge Co., (quoted in the body of our brief); 65 Pa. 
St. 269; and other authorities cited in our brief. 

5. Even if the child had been instantaneously killed, the right of action must have survived 
to the parents. A contrary view is unsupported by a reasonable construction of the 
statute, and the law of which it was an amendment, and is moreover contrary to public 
policy and good morals. C. C. 2315; Frank vs. N.O. and C. R. R. Co., 20 An. 25. 

6. But the child was not instantaneously killed. Though unconscious when picked up, it 
still lived. (11 Allen, Mass. 34.) Besides it had been injured by being knocked duwn by 
the mule attached to the car before it was struck and run over by the car wheels. 

%. The court did not err in referring in its instructions to a conductor of the car. This 
branch of the instructions was rendered necessary by the defendant's introducing in 
evidence the city ordinance requiring the various street car lines of the c.ty to keep boys 
from hanging on the rear of the cars, and the argument of counsel on both sides thereon. 
Nor did the court err in any part of its instructions, or in refusing the instructions asked 
for by defendant. See reasons of the court for admitting this ordinance in evidence. 
(Réc. 66, 67.) 

8. If, from the facts of the case, the conclusion of the jury was correct, their verdict will 
not be set aside, even though the court might have erred in its instructions. 

9. The jury found for plaintiffs and assessed the damages at $2,000, a remarkably reasonable 
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sum, and in cases of this kind great discretion as to the amount is left tothe jury. Frank 
vs. N. O. and C. R. R. Co., 20 An. 27; C. C. 1934, See. 3. 


Breaux & Hall, tor Defendant and Appellant : 


X 
The driver of a street car which kills a child, is not guilty of negligence when it was physic- 
ally impossible for the driver to see the child in the position in which it had placed itself 
without his fault. 47 Ills. 267; 69 Ills. 472; 88 Penn. 520; 11 Wright, 300 ; 23 An. 729. 
‘ II. 
Children can be guilty of contributory negligence to the same extent as adults, and are 
chargeable with the contributory neglect of its parents. English cases, 9 Exch 302; El. 
Bl. & El. 719; 7 C. B. N.S. 287; 2 H. & C. 744; L. R.1 Exch. 239; American cases, 8 
Gray, 123; 4 Allen, 283°; 21 Wendell, 615; 29 Barbour, 234; 36 Barbour, 230; 49 Barbour, 
529; Court App. 2 Abbott, 378; 60 N. Y. 333; 14 Barbour, 585; 33 How. Pr. 193; S.C.1 
Keyes, 570; 38 N. Y. 455; 57 Penn. 172; 28 Ind. 287, 513; 42 Ils. 174; 47 Ills. 66; 30 Md. 
47; V. Shearman & Redfield on Negligence, § 49. 


III. 
When achild is not chargeable with contributory negligence of parents in ifs own case; 
aliter when the parent sues. Pierce on Railroads, p. 338, note 1; Field on Damages, p. 186, 
§§ 195, 196 and notes; 26 An. 591; 30 Md. Rep. 47; 49 Barbour, 529; 21 Wendell, 615; 24 
Ohio, 670; 57 Penn. 174; 4 Allen, 287; 8 Gray, 123; 36 Barbour, 230; 29 Barb. 236. 
rv. 
Corporations not liable for exemplary damages of employés. 11 An. 292; 34 Cal. 594; 19 
Mich. 305; 10 Wis. 395 ; 57 Penn. St. 339; 19 Ills. 353; 19 Ohio, 110; 35 Penn. St. 60; 47 
N. Y. 122; 40 Ills. 503; Field on Damages, § 83 et seq., 630 and notes; 13 La. 445, 47 N. Y. 
282; 40 Cal. 657; 34 Cal 594; 10 Wis. 388; 3 R. I. 88; 26 Ind. 70; 32 N. J. 254; 49 N. H. 
358; 30 Met. 311. 
m 2 
No pecuniary damages sustained by instantaneous killing, or by a nearly instantaneous death 
preceded by unconsciousness. 125 Mass. 90, 93; 9 Cushing, 108; 6 Caldw. Tenn. 45. 


The opinion of the Court was delivered by 

Topp, J. This is an action for damages, brought by the parents of 
a child, Jilled by being run over by one of the street cars of the defend- 
ant company. It is charged, that the death of the child was the result 
‘‘of the fault, carelessness and gross negligence of the driver of the 
car ; that the damages caused by, or growing out of, the injuries and 
sufferings of the child, amount to ten thousand dollars,” and the right of 
action therefor, by the death of the child, was transmitted to its parents, 
the plaintiffs. 

The answer was a general denial. The case was tried before a jury, 
who returned a verdict against the defendant for $2,000, and from the 
judgment thereon this appeal is taken. 

The plaintiffs, to be entitled to recover in such an action, must first 
establish that the death of the child resulted from, or was caused by 
some fault or negligence on the part of the defendant or its employee, 
Unless this is proved no further inquiry need be made. 

The facts connected with, or bearing upon the question at issue, are 


substantially as follows: 
au 
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The house occupied by the plaintiffs and their family, was situated 
on the street on which the cars of the defendant company ran. On the 
21st of September, 1877, the child killed, aged about 22 months, and 
its little sister, aged about four years, were left by their mother on the 
door steps, fronting the street, whilst she, the mother, was preparing 
the evening meal. The front door of the house where the mother was 
employed, communicating with the kitchen, was shut. As the car in 
question was passing near, or in front of the house where the children 
were sitting, some boys ran up and jumped upon the steps in the rear 
and swung to the car. Thereupon, the driver stopped his mule, 
fastened the brake, and proceeded to drive the boys from the ear. 
Whilst thus engaged, the youngest child mentioned left-its place on 
the steps, went to the corner of the street, about 30 feet distant, and 
from there into the street, and placed itself under the neck of the mule 
and against the animal’s foreleg. The driver returned to the platform, 
and without seeing the child, released the brake and started the mule; 
the child was thrown under the wheels of the car, which passed over. 
its body, killing it instantly. 

The evidence shows, from the position of the child, the driver look- 
ing in the usual direction, straight forward, could not see it; and, as 
stated by one of the witnesses, he could only have seen it by stooping 
over. It must be observed that, under a city ordinance, the driver 
was required to prevent children from swinging or hanging to the 
steps of the car; and in stopping the car, leaving the platform, and 
driving away the boys mentioned, he was but discharging a duty 
imposed on him. Had he kept the car moving whilst thus engaged, 
and any one been injured, he could justly be charged with carelessness. 
He seems, however, to have discharged this duty with proper care, in 
stopping the car, fastening the break, driving away the boys, return- 
ing to the platform, and starting his mule. Nor do we attach any 
significance to the fact dwelt on by plaintiff’s counsel, that the animal 
was stopped at or near the street crossing. This of itself did not cause 
the accident or have any direct bearing thereon. Had the car been in 
motion and ran over a person passing along the crossing, without due 
care being exercised by the driver, there would have been culpable 
negligence; but the mere stopping the mule there, and the animal 
remaining motionless then, did not of itself impart danger to any one, or 
was calculated to inflict injury ; and the child injured was not at the 
time engaged in crossing the street, and was not using the crossing for 
that purpose, but was evidently actuated by a childish wish to go to 
the mule, and would doubtless have done so, whether the animal was 
at the crossing or not, provided that it was within reach. 

In all this we can discover no fault or negligence on the part of the 
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driver. He had noreason to suspect that any thing had transpired 
during his brief absence from the platform to call for any extraordinary 
vigilance on his part. However long his experience might have been 
asa driver of a street car, there was nothing in the whole of that 
experience to suggest to him the faintest suspicion that starting his 
mule again, would hurt any one, or that a child was actually at that 
moment under his mule. A driver can only be justly charged with negli- 
gence, when he fails to observe something that he ought to see, and 
would see with ordinary vigilance; when he fails to be prepared for 
something visible, or at least of probable occurrence, or that might rea- 
sonably be expected to happen. For instance, if he had run over 
children playing in the street without making every possible effort to 
avoid it, or if he drove rapidly over a place where children were usually 
at play, without looking to see whether they were there or not, and 
one or more of them should have been hurt, then the charge of care- 
lessness could be justly charged. 

This view of the subject is not only reasonable but is supported by 
legal authority. 47 Ill. 267; 69 Ill. 472; 838 Penn. 520; 11 Wright, 300. 

There being no fault or negligence imputable to the Company or its 
employees, there was no liability incurred on account of the unfor- 
tunate accident, deplorable and distressing as it was. 

This view of the case dispenses us from considering two other legal 
propositions, earnestly and ingeniously discussed by counsel; one 
relating to contributory negligence and the, other to involving the 
interesting question, whether any right of action could exist and be 
transmitted, where the death was instantaneous. 

For the reasons stated, we think the judgment appealed from was 
erroneous. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower court be annulled, avoided and reversed, and that there be 
judgment rejecting plaintiff’s demand with costs of both courts. 

Mr. Justice Fenner recuses himself, having been of counsel. 

Mr. Justice Levy dissents. 


DISSENTING OPINION. 

The opinion of the Court was delivered by 

Levy, J. I respectfully dissent from the opinion of the majority of 
the Court in this case. My reasons for this dissent are briefly these : 

I do not consider there was any contributory negligence on the part 
of the child or its parents. 

I think there was negligence on the part of the Railroad Company. 
The car was stopped by the driver at or near the crossing of the street. 
The Company had, it is true, imposed upon the driver the duty of 
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preventing boys and others, from swinging on the rear of the car. To 
accomplish this, the driver had stopped his car and gone to the rear of 
his car. In the meantime, the small child, about two years old, who had 
strayed from its parents’ house near the point where the stoppage 
occurred, and being unseen by the driver, he looking towards the rear 
and not in front of him, put the car in motion, which ran over and 
killed the child. 

Proper precaution on the part of the Company might have avoided 
this lamentable calamity. 

It is the duty of such companies to adopt proper precautionary 
measures to prevent such occurrences. If, either through indifference 
or actuated by a parsimonious spirit, the Company failed in this 
instance to provide these precautionary measures, it was guilty of 
negligence, and should be muleted in damages. The proper post of 
the driver was in front of his car; there he could see all obstacles, in 
front; could control the movements of the car, and be in a position to 
check it and protect street passengers from danger. 

The Company failed to do its duty in regard to the matters men- 
tioned, and I think, in view of such negligence, became liable for 
damages in this case. 

Wayfarers on the public streets have rights which street railroad 
companies are bound to respect. It is, in my opinion, their duty to 
adopt prudent means, even if they involve an expenditure of money, 
whereby with care and proper vigilance and diligence, accidents may 
be generally prevented. 

Rehearing refused. 








No. 8168. 
A. G. De L’IsLE vs. Succession or J. M. Moss. 


Where payment of a sum due by a vendor, is assumed by a purchaser as part of the price of 
sale, the creditor whose debt is thus assumed, is entitled to claim the vendor's privilege 
when seeking payment of his debt. 

PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 





Alfred Grima, for Plaintiff and Appellant : 


Third persons alone may avail themselves of the want of inscription of mortgages: neither 
the contracting parties nor their heirs can take advantage of the non-inscription of @ 
mortgage. C. C. 3342, 3343, 3344; 7 An. 100 and 776. 

When a purchaser, as a part of his purchase price, assumes the payment of a note of his 
vendor, the obligation resulting from such assumption is personal, and falls under the 
ten year prescription. 32 An. 283, Scionneaux of Waguespack et al. 
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The assumption by a purchaser, of a note of his vendor secured by mortgage on the property 
acquired by him, as part of his purchase price, gives rise to a vendor's privilege, growing 
out of the nature ef the contract, and of which any holder of the said note may avail 
himself. R. C. C. 3249 and 1890; 7 Rob. 44; 17 A. 256; 24 A. 381; 31 A. 410; 32 A. 283; 
Laurent XXX., p. 6, §2; p. 11, §9; p. 18, §16. 

It is only to affect third persons that au act containing a privilege must be recorded. R. C. 
C. 3273. 

The deuial of ownership of a note is not a defense calling for any proof of such ownership by 
the plaintiff; the defendant must specify a good defense against the real owner. 30 A. 
680, Klein vs. Buckner. 


A. Micou and A. Goldthiwaite: 


1, Vendor's privileges exist only for the unpaid portion of the purchase price. They exist 
only by the operation of the law. They are the creatures of the law, under Art. (3216) 
3249, Civil Code, and cannot be extended by implication or analogy or convention of 
parties. Arts. 3185, 3186, 3312, 3249, Civil Code ; State of Louisiana vs. Citizens’ Bank, 
33 An. 706; Scionneaux vs. Waguespack, 32 An. p. 287; Hennen's Digest, p. 1238. 

2. The origin, cause or raison of the vendor's privilege, as defined by Laurent, Vol. XXX., 
p. 6, §2; p. 18, § 16, is the crucial test to determine the privilege. It is the acquisition, by 
the purchaser, of the vendor's property, to the increase and enrichment of the buyer's 
estate, that causes it; therefore, the vendor has his privilege for the unpaid cost price 
of his property se acquired. But this raison or cause of the law can exist only for the 
rights of the rendor so transferring his property, and when other parties claim it, the 
raison of the law does not extend, and the maxim of cessante ratione legis cessat ipsa lex 
fully applies against them. Laurent, Vol. XXX., p. 6, §2; p. 18, $16; Broom Legal 
Maxims, p. 100. 

3. The simple assumption of an ordinary mortgage of the vendor by a purchaser of property 
cannot change the original obligation or character of the mortgage and create a vendor's 
privilege in favor of the mortgage creditor, where none existed under his mortgage. 

4. The ordinary mortgage creditor can have no greater or higher rights against the pur- 
chaser of property who has assumed the mortgage, than those created by his mortgage, 
and which he possessed thereon, against his original debtor. The nature and character 
of his obligation cannot be changed by the assumption of the debt—he has no greater 
rights against the assumee than he had against his frst debtor. Such a change in his 
debtor does not increase his rights. They remain the same, and no vendor's lien can 
thus be created in his favor. 

5. The assumption of and promise to pay the debt of the vendor, made in the act of sale, as 
a part payment of the purchase price, and accepted by the vendor, if accomplished and 
not invalidated, is a payment pro tanto to the vendor, on which no vendor's privilege 
exists, under the law of vendor's privilege. Art. 3249, C. C.; Domat's Leis Civiles, Part 
I., Book IIT., T. 1, Sec. 5, §4; 6 Mar. N. S. 638; 2 Mar. N.S. 149; Pothier on Sale, Sec. 
111, §30. 

6. The creditor whose debt is assumed, is not a vendor, or holding a vendor's rights or title. 
His rights in this sale, to which he is not a party, arise solely under the assumption in 
the stipulation pour autrui therein, which gives and defines them, and are not beyond it. 


The opinion of the Court was delivered by 

BermupeEz, C.J. The only question presented on appeal in this 
case for determination, is simply : 

Whether the payment of a mortgage debt, assumed by a vendee, as 
part of the price of sale, is or not secured by vendor’s privilege on the 
property sold. 
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By Article 3126 of the Code of 1825, in force of the date of the sale 
and assumption, and which is Article 3249 of the R. C. C., it is clearly 
provided, that the payment of so much of the price of sale as remains 
unpaid, shall be secured by the vendor's privilege. 

If the note now sued on were one subscribed by the purchaser, there 
would probably have arisen no difficulty, even as against the present 
plaintiff, who is not the vendor, but a mere holder and owner of a note 
of his, for having acquired the same through others, from the original 
mortgagee, by transfer and subrogation. 

The objections made to the vendor’s privilege claimed, are grounded 
upon the charge, that the amount claimed is not a debt created at the 
time of the sale, and due fo the vendor, or to one of his authors; but 
that it is a debt which existed prior to-the date of the purchase, in 
favor of one who was not a vendor and who was not a party to the 
act. 

In demonstration of the soundness of this distinction, it is asserted, 
as a test, that if the creditor whose mortgage debt had been assumed as 
part of the purchase price, remained unpaid, he could not seek and 
obtain a resolution of the sale, in the exercise of the right vested in a 
vendor, by the reserve of the resolutary condition. 

The privilege accorded for the payment of the unpaid price of 
sale, is one of great value, resting on considerations of the plainest 
equity. It would indeed be unjust to place an unpaid vendor ona 
footing of equality with the other creditors of the purchaser, and per- 
mit these to devour his substance ; for it is only on the condition that 
the price of the thing sold has been paid, that the purchaser acquires an 
indefeasible title of ownership to the property, and that his creditors 
ean be paid. 

This privilege was unknown to the old Roman Law, as also was 
the resolutary condition. It is of Gallic creation. The modern 
civilians say that it adheres to the entrails of the thing.* After 
delivery, the old roman law abandoned the vendor selling on 
credit to the good faith or mercy of the purchaser, and declined a 
resolution of the sale in case of non-payment of the price, unless the 
pactum commissarium had been expressly stipulated. 

It confers rights of a high character, superior to those which flow 
from a mortgage. It entitles the vendor, at his option, either to spe- 
cific performance in exacting payment, or to a resolution of the sale 
and taking back the property, free fromall encumbrance by the vendee. 
It protects him from contribution towards the expenses of the liquida- 
tion of the estate of the purchaser in case of his death, or insolvency. 





* In 32 A. 828, word “roman” is an error—should be ‘‘ modern civil."’ 
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It shields him from the claim ofa widow, of minor children, or of both 
for a homestead. It springs from the very nature of the contract of 
sale, of which it is a legal concomitant. It exists without stipulation, 
and adheres tenaciously to the thing sold. It is invariably considered 
as retained, unless renounced in language unmistakably clear, or by 
acts evidently designed to destroy effectually the presumption of its 
retention. It exists and continues until satisfaction, to secure the pay- 
ment of the unpaid price, whether an entirety or a fraction. 3 A. 600; 
4 A. 313; 32 A. 828. 

It is the price which is protected by the privilege. By the sale the 
vendor increases the estate of the purchaser. It would be iniquitous 
to permit the property sold to become the prey of the creditors of the 
purchaser, without requiring, as a condition precedent, the payment of 
its costs. Laurent 30, p. 6, §2;p.18§16; Tropleng, Priv. and Hyp. 
on Art. 2096, p. 25; en Art. 2103, p. 333. 

The word price signifies the sum stipulated as the equivalent of the 
thing sold and also every incident taken into consideration for the 
fixing of the price, put to the debit of the vendee, and agreed to by 
him. Troplong, Priv. and Hyp. on Art. 1552, p. 65, No. 595; Laurent 
30, p. 11, 66.9, 10. Pont. Priv. 1, Tit. 28, §§ 190, 145, 187. 

Both on principle and practically, it is a matter of indifference to the 
purchaser to whom the price be paid, whether to the vendor, or to his 
creditors, or to his beneficiaries. His obligation is to pay the price 
agreed upon, to whoever can, on payment, give him acquittance and 
discharge. His assumption to pay it to a third person, makes him 
personally liable to the creditor, on his acceptance of the assumption. 

Where the purchaser assumes to pay a mortgage debt of the vendor, 
the creditor has the right of proceeding against him directly. 

Where the mortgage debt has not been assumed it is so well secured 
that the suing creditor would rank the vendor of the previously mort- 
gaged property. The creditor is under no obligation to accept the 
assumption, but he may doso until he has declined it. Duranton, vol. 
10, Ed. Brux, 1134, p. 234, No. 26; Mourlon, vol. 3, p. 497, No. 1249; 
Mareadé on Art. 2098, p. 19, ITT No. 26; 2N. 8.32; 121.184; 8A. 
267, 758; 26 A. 618; H. D. 255; L. D. 442; 21 Wall. 123. 

The debt due by the vendor in the present case and secured by pre- 
existing mortgage on the property sold, became guaranteed by the 
vendor's privilege, the very moment that it was, by covenant, to form 
an integral part of the price of sale. The privilege was then created 
by law, not by the consent of parties, to secure the price thus made up 
and agreed upon; but it conditionally existed in favor of the mortgage 
creditor, who could either ignore or accept the assumption and stipu- 
lation. By the fact and at the instant of acceptance, that creditor 
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acquired the right to ask payment of his debt with the vendor’s privi- 
lege, as effectually as he could have done, had he been the holder of a 
note of the purchaser, furnished in settlement of the price of sale. 

Whether by thus accepting the stipulation, he has lost a priority over 
the vendor, is a question not presented, and on which we express no 
opinion. 

We do not regard the subject of this controversy as a novel one, 
altogether. 

In the Succession of Fergusson, 17 A. 256, the facts had occurred that 
Allen, who had mortgaged certain real estate to Fergusson to secure 
payment of a loan of money, evidenced by his notes, sold the property 
to his creditor, who assumed, as part of the price, the debt and the 
mortgage. At the death of Fergusson, the owner of the notes originally 
due by and not to Allen, the vendor, and assumed by the vendee, Fer- 
gusson, as part of the price, presented himself and claimed the vendor's 
privilege. 

The Court emphatically said: ‘The vendor’s privilege exists for 
the payment of the amount of these notes. They formed a part of the 
price that Fergusson, the vendee, was to pay for the property, and, by 
his assumption, he became the debtor for the whole amount of the 
notes.” 

In Dupuy vs. Dashiell, 17 L. 65, the vendee had retained, in his 
hands, out of instalments to be paid as part of the price of sale, an 
amount with which to pay the debt due his vendor’s vendor. On suit 
by that vendor, against that purchaser, for the payment of the debt, to 
meet which the amount had been retained, the Court said: ‘ Under 
the stipulation pour autrui, Dupuy (the first vendor who was the plain- 
tiff,) has, as to the sums due him, all the rights and privileges which 
Lesassier himself, (the purchaser who had sold) could exercise on the 
property,” i. e., the vendor’s privilege. 

The Court ruled as it did, not only because Dupuy was a creditor for 
the price of sale to Lesassier, but also because, as such creditor, by 
suing Dashiell, who had assumed to pay him, he had accepted the 
stipulation in his favor. The quality or cause of his original claim was 
not considered as a test of his right. The foundation of the decision 
was his pre-existing debt acknowledged to be due him, the assumption 
of that debt and the acceptance of the stipulation in his favor, whereby 
the purchaser made himself liable. 

We find no fundamental characteristic distinctive features of antag- 
onism between the two cases, which, far from clashing, harmoniously 
expound the same doctrine. 

In the case of Conte vs. Cain, 33 A. 966, the same question was con- 
sidered. We there said: “‘ What is it to the plaintiff, who was the 
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purchaser, that part of the purchase price was a debt due to McConnell, 
(the mortgage creditor) or an original indebtedness to Randall, the 
vendor, arising directly and merely from the sale of the property to 
Palacio? * * * 

“Tt was lawful for Randall to make the stipulations in favor of 
McConnell, as the holder of the $3,000 claim, as a condition of the sale. 
The moment they were accepted by McConnell, they constituted a 
binding and irrevokable contract as to him, the terms of which enured 
to the benefit both of Randall and himself. * * * 

“ The privilege springs into existence from the mere fact of a sale on 
credit, and continues in force as long as the price remains due, contin- 
gent on proper régistry to bind third parties.’ It extends not only to 
such portions of the price as may be due to the vendor, but also to all 
other portions which may be represented by others, and which form a 
consideration of the sale. They are all protected by law, with this 
distinction, however, that where part of the price is a debt of the ven- 
dor, the creditor holding that debt would outrank the vendor ; as, for 
instance, where there are successive sales, on which the price is due, 
wholly or in part, the first vendor is preferred to the second, the second 
to the third, and so throughout.” R. C. C. $ 3251, (3218); V.& M. 60; 4 
L. 238; 14 L. 44; 6 A. 26, 19 L. 154; 5 R. 240; GR. 410; 12 R. 152; 2 
A. 643; 19 A. 125; 32 A. 822, 828. 

The doctrine presently announced may well hereafter be considered 
as a rule of property, which, in our mind, it has always been. 

We do not think that it is material, for the determination of this 
case, to decide whether the plaintiff, instead of demanding specific per- 
formance, could have asserted the resolutary condition, and sought to 
enforce rights protected by it: whether he could or not, does not deprive 
him of the right of claiming the privilege of vendor, which was denied 
him by the court a quo. 12 A. 695; 24 A. 498. j 

We have given due attention and weight to the theory advanced and 
to the authorities invoked by the learned counsel for the defense, but, 
while we admit their respectability, we cannot recognize that they can 
receive any application or produce any effect in a case like the present 
one. 

We think the District Judge erred in refusing to allow the privilege 
claimed. 

It is therefore ordered and decreed, that the judgment appealed from 
be amended by inserting in the latter part thereof, a recognition of the 
vendor’s privilege claimed in the petition, and that thus amended, said 
judgment be affirmed with costs. 


Rehearing refused. 
22 
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No. 8260. 
HENRIETTA DavipsoN, EXECUTRIX, ET AL. VS. CITY OF NEW ORLEANS. 
JOHN CrosLeEy & Sons, INTERVENORs. 

A judgment for a Drainage tax will not be enforced, where it is shown that the property, far 
from being benetitted, was injured by the alleged drainage. The consideration of the 
judgment, which was prospective, having failed, the eventual debtor is, in law and 
equity, entitled to relief from the judgment. Drainage warrant holders depend for pay- 
ment upon the collection of drainage taxes legally due and exigible, and cannot be paid 
out of any other fund. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


H. N. Ogden and B. R. Forman, for Plaintiffs and Appellees. 


Lacey & Butler 8S. P. Blanc, for Defendant and Intervenors, 
Appellants. 


The opinion of the Court was delivered by 

BermupeEz, C. J. The object of this suit is to render inoperative a 
judgment for a drainage tax, and eventually, to regulate its effect. 

The conspicuous features of the case presented by the Record, are 
the following: 

In January, 1875, a judgment was rendered on appeal, by the 
Supreme Court of this State, then in existence, reversing that of the 
lower court, and approving and homologating the assessment roll pre- 
sented in 1871, by the Commissioners of the First Drainage District, 
the approval and homologation to operate as a judgment against the 
property described, as assessed in said roll and also against the owner 
or owners thereof, with ten per cent. in addition to the amounts 
assessed, to pay costs and counsel fees. 27 A. 21. This judgment 
was affirmed by the Supreme Court of the United States, who did so, 
saying that there was no error in the judgment of the Supreme Court 
of Louisiana, of which it has cognizance. 96 U.S. 96. 

A piece of rural property, known as the “ Allard Place,” was men- 
tioned on said roll as belonging to John Davidson. A tax of $40,253.85 
was assessed upon it, as due for the drainage of the same. 

Upon the complaint that the City of New Orleans, which had by law 
succeeded the commissioners, was about to take steps for the satisfac- 
tion of that claim, out of said property and of other property of theirs, 
and that said judgment had ceased to have any vitality, for reasons 
stated, and could no longer be enforced, the widow and executrix, 
and the heirs of John Davidson obtained an injunction arresting the 
writ, and prayed that it be perpetuated ; that it be decreed that the 
City of New Orleans has no legal claim on any of their lands for drain- 
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age; that all inscriptions therefor be cancelled, and if this relief be 
denied, that said claims be restricted to the specific property upon 
which it was assessed, and not to be a personal debt against any of 
them. ° 

The City filed exceptions to the jurisdiction cf the court, and pleaded 
res judicata and no cause of action. 

On appeal from a judgment dismissing the suit, this Court disposed 
of the exception to the jurisdiction and of no cause of action, and 
reserving the right of defendant to reiterate the other plea, and to set up 
other defenses, remanded the case. 32 A. 1245. 

Upon the remanding, the City renewed the plea of res judicata, and 
asserted the impairing of the obligations of a contract, alleged to have 
been formed, touching the levy, collection and application of the 
drainage tax claimed. 

John Crosley & Co., representing themselves as owners of drain- 
age warrants, $683,695, whereof $368,695 issued under Act 30 of 1871, 
and $320,000 under Act 16 of 1876, of the General Assembly of 
this State, intervened in this suit. They claim that the warrants were 
issued with due authority, for legal consideration, and are secured for 
payment, under the statutes which constitute a contract, the obliga- 
tion of which could not be, and were not, legally impaired by any act 
of the State. 

They claim no judgment, either against the plaintiffs or against the 
City. 

From a judgment in favor of plaintiffs, the defendant and the inter- 
venors have appealed. 

The grounds upon which plaintiffs seek relief, appear to be six in 
number: 

1. That all of petitioners’ land in the First Drainage District, 
between the Mississippi River and Metairie Ridge, having been drained, 
and the expense of the drainage having been paid under the drainage 
statutes of 1835, 1839, the subsequent assessment, under the Act of 
1858, merged into the judgment enjoined, and is not legally exigible. 

2. That by Act 165 of 1858, the assessments for draining any one 
section or district, could not exceed $350,000, and payments of drainage 
tax having been made in excess of that amount, there is nothing due 
and exigible under the judgment aforesaid. 

3. That the tax levied and imposed in the First Drainage Section 
for drainage purposes, is greater in amount than the benefit to be 
derived by the owner of the assessed property from the drainage 
work ; taxation accompanied by such result is tantamount to confisca- 
tion and, by reason thereof, the tax is violative of the fundamental law 
and so void. 
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4, That the drainage acts passed in 1858 and 1859, 1861, and Act 30 
of 1871, levy and impose a drainage assessment not equal and not uni- 
form, and, therefore, are violative of the Constitution of Louisiana, in 
force at the time when those laws were enacted. 

5. That the drainage work for which the tax underlying the judg- 
ment in controversy was rendered, has not been done, and that the 
scheme has been abandoned ; that such abandonment works a cancella- 
tion, both of the drainage tax and of the judgment for the same, herein 
enjoined. 

6. That the drainage assessment against the property of their 
author, John Davidson, and the judgment obtained therefor, have been 
released by Acts 48 and 67 of 1877, and Act 147 of 1878, of the General 
Assembly of the State. 

In defense, the City pleads, that all these grounds, with the excep- 
tion of those which relate to the non-performance and abandonment, 
and to the release mentioned, were advanced in the opposition filed by 
the succession of John Davidson, represented by his executrix, to the 
proceedings for an homologation of the drainage tax assessment roll or 
tableau ; that they were directly passed upon by the Supreme Courts, 
both of Louisiana and of the United States, and that such judgment 
constitutes res judicata; that even if these grounds had not been 
specifically and fully set forth, they should have been thus alleged, as 
they then existed and could have been set forth, and that they cannot 
be propounded after judgment. 

The City of New Orleans further pleads and argues, as concerns the 
additional defense of abandonment and release: that the work was done, 
as far as practicable, that there has been no abandonment on the part of 


. the City, but merely a temporary suspension of operations, wholly occa- 


sioned by the fault of the property owners, in not paying their drainage 
tax; that an actual abandonment by the City would not have the legal 
effect of relieving the taxpayers of the drainage assessment and tax; that 
at the time of the pretended abandonment, the Mississippi and Mexican 
Gulf Ship Canal Company and its transferrees, and the holders of war- 
rants issued by the Company, had acquired a vested right to the entire 
tax levied in the four drainage sections; that such pretended abandon- 
ment, if supplemented by a release of the property owners from a pay- 
ment of that tax, will impair the obligation of a contract, and divest the 
valuable rights thus vested in the Company and the parties referred to, 
and consequently, that the alleged abandonment and the pretended can- 
cellation of the drainage assessment, must be treated as in violation 
of the fundamental law, and so, absolutely void. 

From the view which we have taken of the merits of the controversy, 
from an independent standpoint, we do not think it necessary to pass 
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30 upon the defense of res judicata. If it were sustained, the first four 
‘i- grounds relied upon by the plaintiff could not be considered. If it | 
in were overruled, we would not adjudicate upon their sufficiency for / 


relief, as there exists another ground upon which we can satisfactorily | 








v- rest a decision of the case before us. 
he The same view dispenses us from determining, whether the judgment ) 
a- enjoined can or not be construed and regulated in its effect, so as to be / 
in restricted in its enforcement to the property on which the drainage / 
tax was assessed, and from which it is claimed that it should primarily 
‘ir he paid; in other words, whether the judgment be both real and | 
pn personal, or real only. 
al For the same reason, we are relieved from the obligation of consider- ) 
| ing and determining the effect of Section 12, of Act 165 of 1858, as well 
p- as that of Acts 48 and 67 of 1877, and of Act 147 of 1878, invoked by 
it, the plaintiffs for their further protection. 
by Conceding, for argument’s sake, that the first four grounds of the 
he petition, and all other causes of complaint, which existed and could 
or have been set up at the date of the opposition to the drainage assess- 
ts, ment roll, have been adjudicated upon, and that the judgment rendered 
nt constitutes an insuperable objection to their being again agitated, it 
en does not at all follow that the judgment is one which necessarily must 
as be executed, or one which cannot be nullified, that is: declared inoper- 
ot ative, and of no effect ; in other words, paralyzed, as though it were a 
nullity. ; 
he It is worthy of note, that in the opinion rendered in 27 A. 21, the 
1e, Court expressly refers to the memorable decision in 11 A. 370, which 
of both parties from different standpoints invoke as a shield in this litiga- 
“a- tion for their respective protection. That opinion contains a most 
ge material reserve, which leaves a wide door open for resistance to the 
zal judgment in question. 
iat This suit is to have that judgment declared inoperative, because of 
an what has occurred since it was pronounced, and which could not have 
ar- been pleaded before it was rendered. 
ire As was said in our previous opinion: “It is easy to conceive that 
m- * * * cases may arise in which causes occurring subsequently to the 
uy- rendition of judgments may render their execution illegal and inequi- 
the table and violative of rights not within the contemplation of the Court 
to, when the judgment was rendered, and not intended to be foreclosed 
an- thereby. Examples are suggested of eviction of the vendee after judg- 
ion ment for the price, or eviction of a tenant, or destruction of leased 


premises, after judgment for future rents, and such examples might be 
easily multiplied. Here would be failure of the only possible consider- 
ation of such judgments, and it could not be doubted that such failure 


sy; 
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would furnish just ground to enjoin their execution.” See 13 A. 249; 
3 A. 646; Story’s Eq. §§ 887, 889. 

In its wisdom, the Spanish law. once in force in this State, but the 
spirit of which has survived intervening changes, and still abides with 
us, expressly provides for such contingencies on the subject of res 
judicata. It declares that, if the parties have appealed from the judg- 
ment and it is confirmed by the sentence of a competent superior 
tribunal, they shall be bound forever by it thereafter ; “ yet if anything 
should happen to destroy its force, it will cease to have effect, either 
against the parties or their heirs.” Partidas 3, Tit. 22, Law 19. 

This principle is necessarily inherent to all legislation, particularly 
where the consideration of the judgment is prospective and must have 
enured, as a condition precedent, to its execution or enforcement. 

In the case in which the judgment invoked as constituting res 
judicata was rendered, the Court formally declared that the constitu- 
tional questions raised had been decided in 11 A. 370. 

Referring to the opinion in that celebrated controversy, we find that 
the Court there used the following language : 

“We have not understood from counsel, that there are cases in which 
the property has not been so far benefitted by the work done as to be 
increased in value more than the cost of the work assessed. Were not 
this the case, the property of each proprietor, to the extent of the differ- 
ence between the increased value and the cost of the work assessed to 
him, would be taken for a purpose of public utility, without adequate 
compensation previously made, and consequently there would be a 
violation of Article 105, of the Constitution.” 

Now, in the present controversy, it is claimed that the sole consid- 
eration of the judgment at stake was the prospective benefit to accrue 
by the contemplated execution of the projected work and the conse- 
quent enhancement of value of the land, to the extent at least of the 
amount levied upon it; that whatever work has been done by the 
commissioners or the City, has been a detriment, rather than a benefit 
to the lands of plaintiff; that the work has been abandoned, and that 
there is no probability that it will be resumed; that whatever taxes 
might be collected would go, not towards the completion of the scheme, 
but to the satisfaction of the warrants in question; that all the labor 
expended in the first drainage district has been paid for ; that there are 
no drainage warrants outstanding for the work said to have been 
executed in the first district, except for the insignificant sum of $450 ; 
that the judgment of homologation was of the tableau for the first 
drainage district, the proceeds applicable to the same ; that the claim 
of intervenors is under warrants issued for liabilities of other districts, 
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- and finally, in substance, that the consideration of the judgment having 


failed, it cannot be entorced. 

We have considered the statements which the District Judge has 
systematically made of facts found by him; we have compared it with 
the oral and written evidence introduced on the trial of the case, ard 
we find that the averments made by the plaintiffs are established, 
touching the absence of any benefit derived from the contemplated 
drainage ; injury sustained in consequence of what work was done ; the 
nature and condition of their property, which is almost entirely and 
always under water; a place of resort for water fowl, hunting and 
fishing ; the absence of any outstanding warrants for work of any kind 
done in the first drainage district, except for a small amount; 
the abandonment of all drainage work; the disposal of all drainage 
apparatus; the impotency of the City to resume the enterprise; the 
value of the property on which the tax is assessed, which is shown to 
be at best one-tenth of the amount of the claim, with charges 
superadded. 

In presence of such a state of facts, can it be insisted, in goed con- 
science and in equity, that the judgment enjoined shall be enforced ? 

In answer, we are confronted with the saying of our immediate prede- 
cessors,in the case of the Canal Bank vs. New Orleans, 30 A. 1376, 
wherein they asked whether if they were to consider, as conclusive 
evidence, the declarations contained in the Acts of 1877, that would 
be sufficient to establish that the work contracted for and done, has 
not been performed at all, or not performed according to the terms of 
the contract, and that every ontstanding warrant given as the price 
of that work, is without consideration ? 

In answer to the formal question put by themselves, viz: “‘ Would 
those declarations, if taken as evidence, be sufficient to justify the 
Court to pronounce in this suit, that, in whosever hands those war- 
rants may have passed, * * * they are invalid and void, worthless 
as to the creditors, binding on no one, and that every guarantee, mort- 
gage and privilege securing their payment, must be cancelled, erased 
and destroyed ;” they have answered: “we think not.” 30 A. 1376. 

The suit wherein this language is found, was one in which the 
plaintiff was asking the reimbursement of a sum of money paid without 
compulsion as a drainage tax. The ground for repetition was want of 
consideration and subsequent release from the tax and all liability, by 
the legislation of 1877, previously noted. The Court did not stop there. 
They ended the opinion by saying: “We conclude that plaintiff 
has not shown that its drainage taxes were levied and paid without 
consideration, and that it was shown, in so faras defendant is concerned, 
that said taxes were voluntarily paid and properly disposed of.” 
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The warrant holder who had intervened, was dismissed, on the 
ground that as no judgment susceptible of being rendered could affect 
him, he had no foundation upon which to stand, and, therefore, no 
interest to assert and to protect in that litigation. 

The putting and the answering of the question were uncalled for. 
The matter was not discussed. It was not necessary to consider it at all 
for the determination of the issue presented, which was simply the 
return vel non to the plaintiff, of a sum of money willingly paid as a 
drainage tax—the ground of repetition being, as already observed, 
want of consideration. The language used on the oceasion, must, 
therefore, be taken merely as obiter. 

Under the authority in 11 A. 370, which underlies the rulings in 27 
A. 21, we are of a different opinion, and consider that where the con- 
sideration of a judgment is prospective and has failed, the eventual 
debtor is, both in law and in equity, entitled to relief and the conse- 
quent exoneration. 

That authority and the conclusions to which we have arrived, are 
supported by text-writers and a long line of decisions, in a number of 
our sister States, declaring assessments void, because the benefit to the 
property could not be seen and traced. In all the cases in which it was 
clear that the district had received no benefit, the Courts have, without 
hesitation, interfered on this subject. Mr. Cooley, in his work on Taz- 
ation, says: 

‘The levy is made on the supposition that the estate, having received 
the benefit of a public improvement, ought to relieve the public from 
its expense. In such a case, if the owner can have his land taken from 
him, for a supposed benefit to the land, which, if the land is sold for the 
tax, it is thus conclusively shown he has not received, and he then be 
held liable for the deficiency in the assessment, the injustice, not to say 
the tyranny, is manifest.” Cooley on Tax. 471-3. 

Judge Burroughs, in his treatise on the same subject, writes more 
pointedly : 

“Tf there can be a personal assessment, or the owner can be made 
personally liable for the tax thus imposed, then we have the remark- 
able result that for a tax which is imposed on a lot of land, upon the 
theory that its pecuniary value is increased by the improvement, the lot 
may be sold, and if there is a deficiency, the owner may be required to 
pay it; or, in other words, for the benefit conferred on the property, 
the property may be confiscated, and the owner, for the privilege of 
having it confiscated, may be required to pay a tax into the treasury of 
the City.” Burroughs on Tax. p. 475, V. also p. 38, $§ 30,39; p. 459, §§ 145, 
146, 147; pp. 466, 474; 31 Cal. 240, 254 ; 41 Cal. 525; 49 Cal. 546; 41 N. 
Y. 123, 126, 133; 36 Mo. 456; 50 Mo. 525; 56 Mo. 286, 356; 58 Penn. 
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320; 1 Gill. 480; 5 Gilman, 416; 59 Maine, 80; 3 Bush, 416, 423, 667 ; 
4 Bush, 587; 34 Tl. 203; 24 Miss. 497. 

Finding such to be the case in the present controversy, we concur 
with our learned brother of the District Court, in the conclusions which 
he has reached in favor of plaintiff. 

As the judgment sought to be executed by the City has become inop- 
erative, and so cannot be enforced, and as the claim of the intervenors 
hinges and is contingent upon that of the City, the unavoidable conse- 
quence is, that the intervention must fail with the main defense, asking 
the execution of the judgment enjoined. 

We say, that the claim of the intervenors is based upon that of the 
City, for the reason which they themselves aver in their pleadings, and 
assert in argument, that, under the laws by virtue of which the war- 
rants were issued, and also of the intervening Constitutional Amend- 
ment of 1874, they can only be paid out of the drainage taxes realized. 

If the statutes and the amendments constitute a contract in their favor, 
it is one which, by its very terms, is subordinate to the collection of 
drainage taxes legally due and exigible. 

Where no such taxes are demandable, the contract, whatever it be, 
and the rights averred under it, necessarily fall through. 

There exists a marked disparity between the present case and that of 
the State ex rel. Martin vs. Police Jury, Caddo Parish, 32 A. 1022, to 
which our attention has been called by the learned counsel of defendant 
and intervenors. 

In that case, bonds had been issued with legislative sanction, in 
exchange of scrips and evidences of parochial indebtedness emitted for 
considerations, but without legal authority. They had been made pay- 
able by the parish in a manner indicated, but without restriction as 
to the source of payment. 

Hence, on the refusal of the municipal authorities to levy the tax 
provided by the law and asked by the bondholders, a mandamus was 
allowed. 

In the present instance, if the warrants held and produced on the 
trial by the Relators, for the amounts before stated, be legal and valid, 
under the Statute of 1871 and that of 1876, and the Constitutional 
Amendment of 1874, the last act resting on the former and on the 
amendment, no provision of subsequent law has been referred to, 
directing them to be paid in a manner different from that mentioned in 
the Statutes and in the amendment. 

The payment of those warrants is, therefore, to be regulated by the 
provisions of the authority under which they were issued, and that 
authority expressly confines it exclusively to a special fund, when 
realized, and if realized. It is to take place only from the drainage 
23 
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assessments or taxes, “and not otherwise.” The payment was, there- 
fore, to be completely hypothetical, contingent upon eventualities 
susceptible of happening, or not, and was glaringly restricted by well 
defined limitation. 

The want of analogy between the two cases is manifest, both as to 
the facts and as to the law. 

While charging an impairment of their alleged contract, the inter- 
venors cannot be heard to ask to be permitted to assail and destroy its 
integrity, by demanding over and above that which may have been 
covenanted. 33 A. 386. 

Their contract, if it exists, and whatever it be, is the law controlling 
their rights. 

It is therefore ordered and decreed, that the judgment appealed 
from be affirmed, with costs. 

Rehearing refused. 








No. 8349. 


THE STATE OF LOUISIANA EX REL. Mrs. JACKSON vs. THE 
RECORDER OF MORTGAGES ET AL. 
Act No. 96 of 1877, which provides for the limitation to three years, of the privilege attaching 
to taxes, does not affect the mortgage securing such taxes. 


Act No. 77 of 180, which provides for the limitation to three years, of all tax mortgages and 
tax privileges, only applies to future taxes. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


J. O. Niron, Jr., for the Relator and Appellee. 
J. C. Egan, Attorney General, for the Respondent and Appellant. 


The opinion of the Court was delivered by 

Fenner, J. The Relator herein seeks, by mandamus, to compel the 
Recorder of Mortgages to erase and cancel certain inscriptions of taxes 
due the State, recorded in his books as privileges and mortgages on 
her property, on the ground that the said privileges and mortgages are 
prescribed. 

It is not disputed that the taxes were secured by a mortgage as well 
as by a lien and privilege upon Relator’s property, under the express 
terms of Acts 68 of 1870, and 42 of 1871. 

Prescription of both the privilege and mortgage is claimed on two 
grounds, viz: 

1. By virtue of § 36, of Act No. 96 of 1877, which provided that the 
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‘privilege and right of pledge ” for taxes should not “ be considered as 
lasting for a longer period than three years.” 

Conceding, arguendo, (what is more than doubtful under the whole 
terms of the section) that it applied to past taxes, yet it is clear that it 
does not affect the mortgage by which those taxes were secured. The 
distinction between mortgages and privileges is too elementary and 
well understood, for us to extend the plain significance of a statute 
nominating privileges only, so as to cover and include mortgages also. 

2. By virtue of § 24, of Act No. 77 of 1830, which provides that “ all 
tax mortgages and tax privileges shall be prescribed by three years 
from the filing of the tax roll.” We consider that this act cannot possi- 
bly receive application to either privileges or mortgages for pre-existing 
taxes, for the reasons: first, from the very language quoted, it appears 
that the prescription referred to only runs from the filing of the tax roll, 
an act evidently to be done only in the future, and especially regulated 
in the act, and only having reference to future taxes ; second, if intended 
to apply to past taxes, the provision would evidently be unconstitu- 
tional, because not embraced within the title ofthe Act. That title is: 
“ To provide an annual revenue for the State of Louisiana, by levying 
of annual taxes upon all property not exempt by the Constitution from 
taxation, and prescribing the methods of assessing and collecting the 
same, and enforcing the payment thereof.” This title clearly embraces 
provisions for future revenue, by the levying thereby and thereafter of 
annual faxes and prescribing the methods of collecting and enforcing 
payment of the same, i. e., of the taxes so levied. Provisions for liens 
and mortgages, and fixing the prescriptive terms thereof, might well be 
considered as germane to the methods of collecting and enforcing pay- 
ment of the taxes contemplated by the Act; but such provisions, 
touching anterior taxes, would be entirely foreign to any object either 
expressed or implied in the title. 

These reasons are sufficient to determine the case, without the neces- 


sity of solving other questions raised in argument. 

It is therefore ordered, adjudged and decreed, that the judgment 
appealed from be avoided and reversed, and that Relator’s demand be 
rejected at her cost in both courts. 

Rehearing refused. 
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No. 7314. 


Henry Levy vs. THE CARONDELET CANAL AND NAVIGATION 
COMPANY. 
Where ono of two persons, either innocent or mutually negligent, must suffer, the one who 


knew of the cause which occasioned the injury, and who could have avoided it and did 
not do so, must bear the loss. 


PPEAL from the Sixth District Court for the Parish of Orleans. 
Rightor, J. 





A. L. Tucker, for Plaintiff and Appellant. 
H. D. Ogden and C. E. Schmidt, for Defendant and Appellee. 





The opinion of the Court was delivered by 

BeRMvuDEZ, C. J. The plaintiff claims $2,174.52 as damages sustained 
by him, by the sinking of his schooner Emma Amelia, in December, 1877, 
at the mouth of the Bayou St. John, while attempting to go into Lake 
Pontchartrain. The charge is, that she struck against spiles or posts, 
which were obstacles and obstructions dangerous to navigation, and 
which it was the duty of the Company having the controland manage- 
ment of the Bayou and requiring toll, to have removed. 

The defense is a general denial, an admission of the existence of the 
spiles or posts, and a charge of contributory negligence on the part of 
those in charge of the vessel. 

After a protracted trial, during which some twenty witnesses were 
heard, the District Judge sustained the defense, From his judgment 
the plaintiff appeals. 

We have considered the testimony adduced, and have been favored 
with an exhaustive argument, oral and printed, by the counsel engaged 
in the case. After a review of the authorities to which we have been 
referred, we are unable to say that the plaintiff is entitled to recover. 
We think that the facts established are the following : 

For several days previous to the accident, and at the time the 
attempt was made to sail out, there had been a high wind and a heavy 
sea dashing against the embankments and running the water with 
great force into the mouth of the canal, which made it dangerous for a 
vessel to venture into the Lake, particularly for the schooner in ques- 
tion, which was a flat bottom craft, requiring the use of a center-board 
which she could not use, on account of the shallowness of the water. 
Fouria, the captain of the schooner, conversed with several captains 
who had been waiting for a fair opportunity to go out and was advised 
and warned repeatedly not to attempt to sail out; notwithstanding 
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this, Fouria had the temerity and recklessness to venture out, which 
had been attempted only by alugger. The schooner left and was not 
long after dashed against the eastern bank, but did not remain there. 
In an attempt to return to a place of safety, she drifted to where the 
Company was constructing a pass and was dashed against the spiles, 
which were notoriously there. 


It is true that since the accident has happened the Company has 
removed these spiles, but this does not prove a consciousness of neg- 
ject and of an obligation of providing against future liability, as the 
removal was made to improve the navigation by the Company, which 
was engaged in constructing a new entrance to the Bayou to the 
eastward. 


On the theory of carelessness or negligence, on the part of the Com- 
pany, it is clear to our mind, that the plaintiff has knowingly contrib- 





uted to the occurrence of the catastrophe which caused the damages 
claimed. 

In the case of the R. R. Co. vs. Jones, 5 Otto, 441, the Supreme Court 
of the United States says: 

‘Negligence is the failure to do what a reasonable and prudent 
person would ordinarily have done under the circumstances of the 
situation, or doing what such person under the existing circumstances 
would not have done. The essence of the fault may lie in omission 
or commission. The duty is dictated and measured by the exigencies 
of the occasion.” 


In the ease of Jolly vs. Company, 6 McLean, 242, where the charge 
was that a bridge was an unlawful obstruction, that Court said that, 
eonceding it was, if plaintiff's injury was clearly referable to the 
reckless and unskilful management of plaintiff’s boat, the company are 
not liable. 


Lord Ellenborough said, 11 East. 60: ‘One person being in fault 
will not dispense another from using ordinary care for himself. Two 
things must concur to support an action. An obstruction in the road, 
by the default of the defendant, and no want of ordinary care to avoid it 
on the part of the plaintiff.” Wharton.on Negligence, See 1, and notes ; 
Redfield on R. W., vol. ii. pp. 246, 247, and notes. 


If it be true that there was mutual negligence, the principle is, that 
where the negligence of each party wasa proximate cause of the injury, 
no action can be maintained. In such cases, there cannot be usually 
an apportionment of damages. Where the negligence of the plaintiff is 
proximate and that of the defendant is remote, or consists of some other 
matter than what occurred at the time, no recovery can be had for 
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damages sustained. 5 Otto, 700; 24 Vt. 487; 24 Iowa, 515; 40 Mo. 131; 
2 Car. and K.730; 34 Mo. 55; Redfield on R. W., 117, 330; Field on 
Damages, 171, 517; Weeks on Damnum Absque Injuria, p. 273; N. 132. 

These principles have been uniformly recognized and applied by this 
Court. 3 A. 48, 441; 6 A. 71, 425; 7 A. 277,321; 8A.493; 10 A.113; 
11 A, 325, 292; 12 A. 377; 17 A. 19; 19 A. 309; 23 A. 264, 493, 729; 27 
A. 55; 28 A. 320; 30 A. 15, 20; 32 A. G15; 33 A. 154. 

From all these authorities, the rule of equity to be enforced in all 
such cases appears clearly to be: 

Where one of two persons, either innocent or mutually negligent, 
must suffer, the one who knew of the cause which occasioned the injury, 
and who could have avoided it and did not do so, must bear the loss. 
Volenti non fit injuria. 

The District Judge who heard and saw the many witnesses who 
testified in the case, and who had better opportunities of judging of the 
questions of facts, said, in his reasons for judgment : 

“There was a stiff breeze from the west prevailing at the time cap- 
tain Fouria tried to sail out of the Bayou on the trip when she was 
wrecked. It is.clear to my mind, that although Fouria was a skilful 
seaman, he made a mistake in attempting to go out that day. Under 
the doctrine of contributory negligence, as settled by the Courts and 
sanctioned by reason, he had no right to complain of an injury, which 
would never have happened had he not himself perpetrated a serious 
imprudence in venturing out during a perilous time.” 

The authorities quoted and referred to by the able and learned 
counsel for the plaintiff have also received our attention. While we 
acknowledge them to be good law, we cannot admit their applica- 
bility to the case of the plaintiff, whom the evidence shows to have 
been grossly and recklessly in fault, and who admits that the spiles or 
posts against which his schooner struck, were notoriously there. 


This was a case which could have been tried by a jury, who are the 
best judges of the carelessness and responsibilities of parties in such 
instances. The litigants have dispensed with a jury, and submitted 
their differences to the District Judge, whose finding in this case is 
equivalent to a verdict. 

In pari delicto, melior est conditio defendentis. 

We find no error in that finding. 

It is therefore ordered, that the judgment appealed from be affirmed, 
with costs. 

Rehearing refused. 
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. No. 7274. 

? 

" Epwarp Z. LABAUVE, ADMINISTRATOR, Vs. Puitie McCabe. 

é In order to hold an adjudicatee, who refuses to comply with his bid, responsible in damages, 

. under a sale @ la folle enchere under Article 2611 of the Civil Code, the property offered at 
the second offering must be identical in substance and in description ; the cenditions must 

; be the same and on the same terms as they were at the first offering. 14 L. 559; 3 R. 401; 


4A. 22. 
Any change or variance in the quantity of property, or of the terms and conditions of the 
sale, will vitiate the second sale, and will ¢perate a release of the delinquent bidder from 
I all damages in the premises. 


P ypesicn from the Sixth District Court for the Parish of Orleans. 





, Rightor, J. 

“ Chas. F. Claiborne, for Plaintiff and Appellee. 
. J. O. Nixon, Jr., for Defendant and Appellant. 
p 


The opinion of the Court was delivered by . 


. PocnEé, J. Ata public judicial sale of the property belonging to the 
; succession of M. R. Haggerty, the defendant in this case became the 

adjudicatee of certain lots of ground, situated in this city, for the aggre- 
r gate sum of $2325. 


l On his refusal to accept the sale, and te comply with the terms 
thereof, proceedings were instituted by plaintiff, administrator, with a * 

$ view to compel the defendant to a compliance with his bid, or to have 
the property adjudicated to him, sold at auction at his risk, under the 

1 provisions of Art. 2611 of the Civil Code. On appeal to this Court, 

> final judgment was rendered in favor of plaintiff, whereupon the 

‘ property alleged to have been adjudicated to defendant, was sold at 

> public auction and realized the sum of $3840, less necessary costs of 

. second offering. 


Defendant is appellant from a judgment rendered against him in this 


> case, and condemning him to pay the sum of $1,031.84, as the difference 
' between the amount of his bid at the first sale, and the amount bid at 
l the sale a la folle enchére. 

$ Among other grounds of defense, he alleges, as reasons for the reversal 


of the judgment of the lower court, the following errors, irregularities 
and discrepancies, which vitiate, as to him, the second sale, and exoner- 
ate him from any liability for damages thereunder : 

1. That the property offered at the second sale was not the same 
which had been adjudicated to him at the first sale. 

2. That the property was not offered or sold in the same manner. 


3. That the terms and conditions were not the same. 
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These three grounds of defense are fully sustained by the Record, 
which shows: 

1. That at the first sale three lots, which it is unnecessary to 
describe here, had been adjudicated in block to defendant for $1200, 
and that three other lots, in a separate adjudication, had been pur- 
chased in block by defendant, for $525, and that at the second sale, 
three lots, corresponding in description with the three first adjudicated, 
and two other lots in the same square as the three lots covered by the 
second adjudication, had been offered, all five together and in block, 
and all thus adjudicated for the sum of $840; from which statement it 
appears that the property adjudicated to defendant consisted of six lots, 
and that the property sold @ la folle enchére, consisted of only five 
lots. 

Appellee’s counsel, calling our attention to the advertisements under 
both sales, whiclr call for only five lots, argues that the mention of 
three lots in the auctioneer’s return of the second adjudication to 
defendant in the first sale, is manifestly a clerical error, which should 
not vitiate the proceedings. 

But the Record shows that, in the first suit filed by this plaintiff 
against the same defendant, who was therein condemned to a compli- 
ance with the terms of his bid, in an agreement signed by counsel on 
both sides, this identical piece of property is described as consisting of 
three lots, and it was upon that statement of the facts that the final 
decree of the Court was predicated. 

If the adjudicatee of three lots of ground had been sued for compliance 
with his bid, a showing that only two, instead of three lots, could be 
tendered or delivered to him, would have been a good ground for the 
plea of the nullity of the whole adjudication, and it is safe to conclude, 
that under such a showing, the judgment of this Court would not have 
been in favor of plaintiff in his rule on the defendant. 

The discrepancy between the advertisement and the adjudication, as 
evidenced by the auctioneer’s return, if a clerical error, is no fault of, 
and cannot be attributed to, the bona fide bidder, who cannot be held 
responsible beyond the terms of his bid, as shown by the auctioneer’s 
return. 

This error or irregularity would of itself be sufficient to exonerate 
the defendant from any of the consequences of the second adjudication. 

2. But the Record shows further, and it appears from the foregoing 
statement, that at the first sale, two pieces of property, consisting 
each of three lots of ground, were offered and adjudicated separately 
and under two distinct bids, and that at the second offering five lots, 
comprising the three covered by the first adjudication to defendant, and 
two other lots, were all offered together, and in block, as one distinct 
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l, piece of property, and thus adjudicated under one single bid, thus 
showing that the second sale was not made in the same manner as the 
to first, and hence the difference between the amounts bid at the two 
0, offerings, cannot in law or in justice, be held as the measure of the 
r- damages against the defaulting bidder. P 
em» 3. It also appears that, as a condition under the first sale, the pur- 
d, chaser was to assume over and above his bid, the taxes of 1871, and 
he those of 1872, up to the 12th of March, 1872, the day of sale, and that 
k, under the second sale, the purchaser was to assume, over and 
it above his bid, all the taxes due and exigible in 1876. If these terms 
ts, meant to include the taxes contemplated in the previous offering, as 
ive well as those having accrued since, then the terms of the second sale 
were different from, and more onerous than, the conditions relative to 
ler taxes under the first offering. If, on the other hand, it was contem- 
of plated that the taxes of 1875 only, exigible in 1876, were contemplated, 
to then the terms were defective for want of certainty, and in this, at least, 
ud differed from the tax conditions under the first offering, which were clear 
and explicit. ; 
‘itt The rule of law which provides for sales a la folle enchére, has been 
li- the subject of frequent interpretation in our jurisprudence, under which 
on it is held as “(a summary and severe remedy,” which exacts from the 
of party who seeks to enforce it, a strict compliance with all the require- 
nal ments of the law regulating such proceedings. Municipality vs. Hen- 
nen, 14 L. 559; Hodge vs. Moore, 3 R. 401; Petit vs. Laville, 5 R. 117; 
ae Guillotte vs. Jennings, 4 A. 242; Jennings vs. Hodge, 16 A. 321. 
be Guided by reason, as well as by authority, we hold as settled doc- 
the trine, that in a sale @ la folle enchére, under Art. 2611 of our Civil Code, 
de, in order to hold the delinquent bidder to the damages contemplated in 
~~ that article, the property offered must be identical in substance and in 
description, the sale must be made in the same mode or manner and 
ae precisely under the same terms and conditions, in the second, as in the 
of, first offering or sale. 
eld The record in this case discloses that the second sale is vitiated under 
ers each of these essential prerequisites, and that defendant must be 
shielded from the effects of these illegal and irregular proceedings. 
rate It is therefore ordered, that the judgment of the lower court be 
ion. annulled, avoided and reversed, and it is now adjudged that plaintiff’s 
ing demand be rejected, at his costs in both courts. 
Hing Rehearing refused. 
tely 


Having been of counsel in this case, the Chief Justice recuses himself. 
ots, 24 
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No. 8258. 
THE STATE OF LOUISIANA Vs. FERNAND DE Ranck, ARMAND DE 
RANCE AND HENRI DE RANCE. 


Under the special plea of temporary insanity, the onus probandi is upon the accused and not 
the prosecution, and the alleged insanity must be proved beyond a reasonable doubt. 

The accused, not having requested the court to give a more detailed or complete exposition of 
the law of self-defense in its charge to the jury, cannot afterwards make the alleged want 
of fullness of the said charge, a legal ground for the reversal of the judgment. 

A juror is competent when, being examined on his voir dire, he swears, in substance, that the 
opinion which he has formed and expressed against the accused, will yield to the evidence, 
and that he can do impartial justice between the State and the defense. Aftirming pre- 
vious decisions. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
Roman, J. 


J. C. Egan, Attorney General, J. J. Finney, District Attorney, and 
Whitaker & Adams, for the State, Appellee: 


I. 
1. The action of the trial court in questions of continuance, When dependent upon matters of 
fact, cannot be revi-ed. 11 A. 81 ; Ib. 422; Ib. 479; 14 A. 40; Ib. 42. 
Nor where the refusal to grant a continuance is because due diligence has not been used 
to procure the witnesses. 4 A. 441, 505; 6 A. 311, 556, 593, 651; 7 A. 47, 122, 531; 8 A. 
114; 10 A 501; 14 A. 79, 673, 785; 23 A. 539; 28 A. 46; 31 A. 179. 
3. The improper refusal to continue a trial wiil be cured by the witness appearing and testi- 
fying. 31 Miss. 490; see 3 Burrows, 1515. 
II. 
The State is not obliged to furnish the accused with a list of the talesmen as they are 
summoned. 11 A. 685; 14 A. 461; 15 A. 297; 30 A. 536 
Ill 
Light impressions which will yield to the testimony to be offered and which leave the mind 


29 


open to its consideration, are no objection to a juror. In order to disqualify him the 
opinion must have been deliberately formed. It is only those strong and deep impressions 
which close the mind against testimony, and combat and resist its force, which constitute 
a sufficient objection. 8 R.535; 4 A. 505; 6 A. 653; 14 A. 673; 14 A. G51; 22 A. 43; 27 
A. 692; 23 A. 148; 29 A. 642; 27 A. 375; 14 A 642: 28 A. 632; 74 Penn. St. 458; 77 Peun. 
St. 424; 70 N. C. 241 ; 22Cal. 348; 18 Ga. 383; 7 Tred. 238; 23 Tb. 231; 8 Iowa, 420; 38 Ib. 
51; 5 Cush. (Mass.) 57; 12 Mo. 223; 29 Ib. 32; 37 Ib. 343; 1 Dutcher, (N. J ) 566; 3 
Denio, (N. Y.) 121; 4 Ib. 9; 10 Ohio St. 598; 16 Ib. 328; 4 Sneed, (Tenn.) 597; 11 Humph. 
232; 58 Me. 238; 5 How. (Miss.) 730; 7 Ired. 61; 7 Gratt. 593; 4 Parker, 535; 22 N. Y. 
147; 5 Rand. 659; 2 Leigh, 769; 9 Ib. 651; 18 Conn. 166; 2 Greene, 404. 
IV. : 

1. The plea of self-defense was not set up on behalf of defendants, and, therefore, ‘‘a full, 
clear and complete exposition of the law of self-defense " was not required. Omissions to 
charge as to any point, must be supplied by requests submitted by the prisoner for addi- 
tional instructions. 12 A. 264. If the whole case be substantially left to the jury, the 
omission of the Judge to specifically leave to the jury a@ point made in the course of the trial, 
will not furnish ground for a new trial, unless the court’s attention were expressly called 
thereto. Wharton’s Am. Cr Law, §3082; 2 Scott, 250; 4 Halst.149; 19Ga R.1. No 
error ought to avail a prisoner to escape punishment, unless it manifestly appears that it 
may have done him some material injury. 65 Barb. 48. And the burden is on him to 
show that such is the case. 47 Cal. 338; s. c. 2 Green's Crim. Rep. 444. In Louisiana 
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the Judge, in charging the jury in criminal cases, must limit himself to giving them a 
knowledge of the law applicable to the case. R. S. 1870, § 1963; see also concurring 
opinion of Fenner, J., in State vs. Ricks, 32 A. 1101; 2 Zabriskie, 59; 4 Halst. 153; 1 
Wash C. C. 198; 2 Peters. 15; 5 Cowen, 243; 13 Conn. 453; 12 Serg. & Rawle, 149; see 
Graham and Waterman on New Trials, 807-809. 

2 Every man is presumed to be sane until the contrary appears—and if the defendant relies 
on insauity as a defense, it is for him “ to make it clear,” that he was insane at the time of 
committing the offense charged. ‘‘If the matter be left in doubt, it will be the duty of 
the jury to convict.” Rolfe, B., in Regina vs. Stokes, 3 Car & K. 188; see also Whar- 
ton s Am. Cr. Law, §§55, 711; 2 Greenl. Ev. §373; 1 Zabriskie, 202; 20 Cal 518; 21 Mo. 
476; 5 Ala, 244; 27 A. 692, 693; 3 Brown C. C. 441; 4 MeCord, 183; 4 Cowen, 207; 1 
Peters C. C. 163; 5Johnson, 144; 1 Strobbart, 479; 1 Parker, C. C. 649; Ib 495; 4 Cox C. 
C.155; 6 Cox C. C. 385; 3 Car. & K. 183; 4 Cox C. C. 155; 1 Car. & K. 130; 37 Miss. R. 
303; 1 Harris C. C. 495. 

Castellanos & Gastinel, Lucien Marrero and S. J. N. Smith, for De- 
fendants and Appellants. 


The opinion of the Court was delivered by 

Levy, J. The defendants were indicted for the crime of murder, and 
found by a jury guilty of manslaughter, and by judgment of the 
Criminal District Court for the Parish of Orleans, sentenced each to 
imprisonment at hard labor in the State Penitentiary, for the term of 
five years, from which sentence and judgment they have taken this 
appeal. 

The principal complaints of the defense, and on which they mainly 
rely for a reversal of the judgment, are as follows: 

1. Of error of the Judge a quo in his charge to the jury, relating to 
the law of evidence, on the question of insanity. 

2. Of error in the principles of law laid down by the Judge in the 
same charge, relative to self-defense. 

3. Of error of the Judge in overruling several of defendants’ chal- 
lenges for cause, to their manifest injury and prejudice. 

First. Defendants except to the following portion of the Judge’s 
charge: “ Among the different modes of defense relied on, in cases like 
the present, the plea of temporary mental derangement, or, technically, 
of transitory mania, may be set up in behalf of the accused, and facts 
to establish it are admissible in evidence, as tending to show want of 
criminal intent, and therefore of malice, and therefore of guilt, in the 
commission of the act forming the basis of the indictment. Here the 
burden of proof is made to shift from the State to the defense. The defense, 
and not the State, must then prove that sanity, ‘the normal condition 
of the human understanding,’ did not exist in the accused on the ocea- 
sion and at the occurrence referred to in the charge. But to have any 
serious weight in the eyes of the jury, such alleged unsoundness of the 
mind, or momentary insanity, must be shown to have been an un- 
doubted fact, not before or after, but at the very time the unlawful act 
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complained of was committed. It is at that particular time that it 
must be established beyond a reasonable doubt, that there existed, on 
the part of the accused, no capacity to discern right from wrong, as to 
the act forming the basis of the charge. Unless the jury be satisfied 
in this respect, such a plea necessarily falls, and the presumption of 
sanity remains unshaken, and needs no evidence in its support.” 

The defense insists that the error lies in the instruction, that the 
alleged insanity must be shown to be an undoubted fact, or in other 
words, “it must be established beyond a reasonable doubt, that there 
existed, on the part of the accused, no capacity to discern right from 
wrong, as to the act forming the basis of the charge. Unless the jury be 
satistied in this respect, the presumption of sanity remains unshaken 
and needs no evidence in its support.” 

We have been at great pains to examine the text writers on criminal 
law, and not only the decisions cited both by counsel for the State and 
the defense, but such other authorities within our reach, which are 
applicable to and have a bearing on this question. We have con- 
sidered also the English writers and English decisions on the subject. 

In Wharton’s Criminal Law, Vol. 1, Sec. 16, it is said, quoting an 
English decision: ‘‘ The jury ought to be told, in all cases, that every 
man is presumed to be sane, and to possess a sufficient degree of reason 
to be responsible for his crimes, until the contrary be proved to their 
satisfaction ; and that to establish a defense on the ground of insanity, 


it must be clearly proved that at the time of committing the act, the 


party accused was laboring under such a defect of reason, from disease 
of the mind, as not to know the nature and quality of the act he was 
doing, or if he did know it, that he. did not know he was doing what 
was wrong.” In Section 55, same volume: “ By the common law every 
man is presumed to be sane until the contrary be proved ; and the better 
opinion is, that when insanity is set up by the defendant, it must be 
proved as a substantive fact by the party alleging it, on whom lies the 
burden of proof ;” and he cites the following American authorities: 
4 Cranch C. C. 514; Attorney vs. Parnther, 3 Brown C. C. 441; 1 
Curtis, 1 ; State vs. Spencer, 1 Zabriskie, 202 ; 8 Jones N.C. 463 ; 1 Strob- 
bart, 479; 5 Ala. 244; 20 Cal. 518 ; 20 Grattan, 860 ; 7 Gray, 583; and in 
Section 55, on the other hand, he states: ‘If a plea to the jurisdiction 
is entered, to the effect, for instance, that the offense alleged was com- 
mitted in a foreign country against a foreign prince, or if there be a 
motion for a transfer of venue, the court, in ruling the question, has 
nothing to do with the presumption of innocence or guilt. It is 
governed by a preponderance of testimony. A fortiori must this be 
the case on the issue of insanity, when the defense is not partial or 
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it exceptional, but universal and thorough unamenabdility to criminal 
on process.” 
to In 1 Archbold’s Crim. Prac. and Plead., p. 37, note 1, 7th Edition, it 
ed is said: “‘ The law presumes a man sane until the contrary is proved. 
of Hence, it has been repeatedly decided that the evidence of the prison- 
¢1’s insanity, at the time of the act, ought to be clear and satisfactory.” 
he ° State vs. Spencer, 1 Zabriskie, 196. ‘ The proof of insanity at the time 
er of committing the act, ought to be as clear and satisfactory, in order te 
re acquit him on the ground of insanity, as the proof of committing the 
ye act ought to be, in order to find a sane man guilty.” Ibid. 21 Mo. 464, to 
be the same effect. 
en In addition to the English common law authorities and decisions, 
we find the doctrine enunciated in the charge of the Judge a quo, 
al adopted in numerous decisions of the Courts of States of this Union. 
nd “The law demands such evidence in support of the defense of insanity 
re as will satisfy the jury, that when the defendant committed the act he was 
n- insane.” 53 Mo. 267; 2 Green’s Crim. Rep. 597; 16 B. Mor. 587. “It 
ct. must be proved, that at that time, the accused was laboring under such 
an a defect of reason as not to know the nature and quality of the act he 
ry was doing, or, that he did not know he was doing wrong, and this must 
on be clearly established.” 3 Smedes and Marshall, 518; 47 Cal. 134; 2 
oir Green’s Crim. Rep. 441. The contrary doctrine is held in 11 Kansas, 
ry 32; 2 Ind. 170; 3 Heiskell, 348. 
he In 20 Grattan, 860, we find: “ Where the prisoner relies on the 
se defense of insanity, he must prove it to the satisfaction of the jury. If 
as upon the whole evidence they believe he was insane when he committed 
at the act, they should acquit him ; but not upon any fanciful ground, that 
Ty though they believe he was then sane, yet, as there may be a rational 
er doubt of such sanity, he is therefore entitled to an acquittal.” “ Insan- 
be ity must be established by evidence in the case with the same clear- 
he ness and certainty as any other fact alleged in defense; that is to say, 
‘St the proof must be such in amount that if the single issue of the sanity or 
i insanity of the defendant should be submitted to the jury in a civil 
b- case, they would find that he was insane.” 24 Cal. 230; 39 Cal. 690; 
in aliter, 49 N. H. 399; 57 Maine 574; 7 Gray 583. 
on In Pennsylvania, when a homicide is admitted and insanity alleged 
m- as an excuse, the prisoner will be presumed to have been sane, until 
2a the contrary is made to appear in his behalf. The evidence to estab- 
as lish insanity as a defense must be satisfactory and not merely doubtful. 
is 76 Penn. St. 414; 77 Ib. 205 ; aliter, 43 Mo. 
be In New Jersey, when the defense is insanity, the burden of proof is 
or on the prisoner, and the jury must be satisfied of the insanity beyond a 






reasonable doubt. 1 Zabr. 197 ; 47 Cal. 134. 
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In the case of Newomb vs. State, 37 Miss. 405, the Court held : “ The 
presumption is that a man is of sane mind, and unless that presumption 
be removed by proof, it must likewise stand. Hence, if it be established 
by legal evidence that he has committed an act criminal in law, the 
presumption in law being that he was of sane mind, that presumption 
is not overcome by the mere probability that he was insane, but will 
stand until overthrown by evidence ; and, therefore, mere probability 
of insanity cannot prevail over the presumption of sanity, so as to work 
the acquittal of the party on the ground of insanity. Accordingly it is 
laid down, that in order to establish a defense on the ground of insanity, 
it must be clearly proved.” 2 Greenleaf Evid. § 373. 

With all the conflicting views and authorities before us, we are of 
the opinion that the rule, as recognized and laid down in the charge of 
the Judge a quo, does not contain error, and should not be overruled. 

To adopt the doctrine contended for by the defense, would, in our 
opinion, be productive of most baneful results to society, and tend to 
shield wrong-doers from the penalties of the law by the invocation of a 
plea containing in itself an affirmative proposition, the proof to sustain 
which would require only the flimsy evidence upon which a doubt 
might hang. We do not think that the onus of negativing the attirma- 
tion of insanity should be thrown upon the prosecution, but rather that 
positive and certain proof should be required to sustain it. The 
defendant should not be allowed to escape punishment for his wrong- 
ful act, unless it be proven clearly and satisfactorily that, by reason of 
insanity and incapacity to discern between right and wrong, existing 
at the time when the crime or offense is charged with having been 
committed, he was irresponsible for his act. When this special plea or 
defense is set up, to do away with a legal presumption, universally 
recognized as applying to persons charged with crime, based upon what 
is regarded as a physical and physiological fact, the interests of the 
commonwealth and the safety of society demand that the attirmative 
allegation on which he relies to establish in his case an exception to 
such general rule and fact, should be established beyond a reasonable 
doubt. We, therefore, do not think the prosecution should be required 
to prove sanity, but the proof of insanity is thrown on the accused, 
who affirmatively alleges its existence. The prosecution must prove 
all its essential affirmative allegations beyond reasonable doubt ; the 
burden of proof on this plea rests upon the defense urging it, and its 
truth must be, also, established beyond reasonable doubt. See 27 
A. 692. 

Second. We next consider the objection of the defense in regard to 
the charge to the jury in regard to the law of self-defense, on the ground 


that it does not give “a full, clear and complete exposition of the law 
» 
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of self-defense.” The charge on this point, as given, purports to set 


n forth “that excusable homicide is caused by accident, or misadventure, 
1 or is an act committed in self-defense,” and then proceeds to give 
e some illustrations of circumstances under which a killing of a person 
N would fall under the head of excusable homicide. This was an instruc- 
1 tion laying down the general principles as related to what in the 
, 4 abstract constituted excusable homicide. No effort was made by the 


defendant to have specific instructions given to the jury as to the appli- 
cation of the law of self-defense to a given state of facts. He had the 





hy right to demand of the Court specific instructions on the point, but 
failed to do so. In State vs. Bogain, 12 A. 264, the Court held: “If 
if the prisoner wished any additional instructions to be given to the jury, 
f his counsel should have prepared them and submitted them to the 
x Court.” 
r Under our view, the portion of the charge objected to, as above 
Oo stated, contained no unsound law, but, as an illustration, cited one of 
i the cases of self-defense which formed excusable homicide, and the 
n defendant might have had, if requested by him, a more detailed and 
tt complete exposition of special or more extended cases; but he did not 


- ask for it, and we do not think that after the general instruction that 


t self-defense was within the rule as to excusable homicide, he should 
e enter into an exposition of all the cireumstances under which the plea 
re of self-defense would avail, or as to any particular state of facts, when 
rf not asked to do so by the defendant. See 2 Zabriskie, 59 ; 4 Halst. 153; 
e 5 Cowen, 243. In 7 A. 284, it was held that even if an erroneous 


n illustration be given, this will not vitiate a correct charge. See 8 A. 
r 114; 6 A. 653. 

Vv The objection urged to the charge, in the respect above mentioned, 
it cannot prevail. 

e Third. It is urged by the defense that there was error on the part of 
e the Court @ quo “in overruling several of defendants’ challenges for 
0 cause, to their manifest injury and prejudice.” 

le We are unable to perceive any difference between the substance of 
d the answers of the jurors on their voir dire and those given in other cases 
LL on which the Court has made repeated adjudications, maintaining the 
e competency of such jurors. In the present case, the jurors all declared 
e that they had forined no fixed or deliberate opinion which prejudiced 
is them against the prisoners, and that they would decide the case 
7 according to the evidence adduced on the trial; that the opinions, 


which in some instances they had formed and expressed, would not 


oO prevent them from rendering justice between the State and the accused. 
d The case of State vs. Johnson, 33 A. 890, recently decided by us, covers 


the grounds of the objections herein, and is as strong as could be pre- 
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sented. There this Court said: *‘ The first bill of exceptions wastaken 
to the ruling of the court as to the competency of the juror Putnam. 
This juror having been sworn on his reir dire, was asked by prisoner’s 
counsel if he had formed an opinion as to the guilt or innocence of the 
defendant, and he answered that he had; that it was such an opinion 
as would require testimony to overcome ; that, at least, the testimony 
of one honest witness having knowledge of all the facts connected with 
the charge, would be necessary to put the juror’s mind in an even- 
balanced state. The court propounded the following question to the 
juror: ‘Is your mind in that condition that you can go into the jury 
box and serve as a juror in this case, giving exact justice between the 
State and the accused, and try this case from the evidence as given to 
you by the witnesses, and from the law as given to you by the court, 
without regard to any impression or opinion you have formed with 
regard to his guilt or innocence?’ and he answered, ‘ Yes, sir!’ The 
prisoner challenged the juror for cause, and the court held that he was 
a competent juror, and that his answers showed that ‘ he was impartial, 
although his statements were somewhat confused.’ The juror was 
then challenged peremptorily by the accused. We think the juror was 
competent. He had evidently formed no such fired opinion as would 
disqualify him. The question propounded by the court was a clear and 
explicit one, which probed, to the core, the conscience of the juror, 
plain and intelligible and easy of comprehension by a mind of even 
ordinary intelligence, and, although, as remarked by the Judge a quo, 
his answers were ‘somewhat confused,’ that given to the court was 
clothed with no ambiguity, but was direct and fully responsive, and 
established his competency.” 

In 32 A. 1241, we said: ‘ Exception was taken to the competency of 
a juror who stated, on his voir dire, ‘that he had heard a good deal of 
the case at bar and had formed and expressed an opinion as to the pris- 
oner’s guilt or innocence, but that if what he had heard was proven to 
be untrue, and if the evidence proved the reverse of what had been 
told him, being open to conviction, and his mind not at rest as to the 
guilt or innocence, he was willing to change that opinion and would 
decide the case according to the evidence and the law, notwithstanding 
what he had heard.’ It has been repeatedly held by this Court that the 
formation and expression of an opinion as to the guilt* or innocence of 
the accused, based on mere rumor, accompanied by no ill-will, 
prejudice or bias against the accused, and not such as to prevent the 
juror from deciding according to the evidence and the law, without 
regard to former impressions, is not a disqualification.” 14 A. 462; 14 
A. 693; 23 A. 148; 29 A. 642.” See also 27 A. 692; 6 A. 653. 
We, therefore, consider that there was no error in the ruling of the 
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Judge a quo, as to the competency of the jurors, who in this case were 
challenged for cause. 2 

The bill of exceptions taken to the ruling of the court on the motion 
for continuance, cannot prevail, nor that in regard to the right of the 
prisoner to be furnished with a list of the tales jurors that were sum- 
moned, and these rulings must remain undisturbed. 

The sentence and judgment appealed from, are affirmed at appellants’ 
costs. : 


Bermudez, C. J., takes no part in this decision. 


On APPLICATION FOR REHEARING. 

The opinion of the Court was delivered by 

FENNER, J. We have given much reflection and earnest consideration 
to the learned brief for rehearing filed herein by counsel for defendants, 
and especially to their views touching the law applicable to insanity as 
a defense in criminal prosecutions. pe 

The presumption of innocence and the presumption of sanity are 
both embraced within the class of disputable presumptions of law cor- 
responding to the presumptiones juris of the Roman law, which may 
always be overcone by opposing proof. 1 Greenl. Ev. § 33 ;1 Wharton 
Cr. L. § 707. 

It cannot be sensibly urged that the presumption of sanity is the less 
powerful of the two, since it is the basis of all human responsibility, 
the foundation of all law, and the accepted guide of conduct in all the 
transactions and relations of mankind. Experience certainly demon- 
strates that, in prosecutions for crime, the presumption of innocence is 
rebutted a thousand fold more frequently than the presumption of 
sanity, and the application of any other test would not exhibit a dif- 
ferent result. Inasmuch as human experience is the foundation of 
presumptions, this would seem to indicate that the presumption of 
sanity is the better founded and more powerful of the two. 

The doctrine that, in criminal cases, the guilt of the accused must be 
established beyond a reasonable doubt, rests on no other reason or 
principle than that such proof is necessary to overcome the presump-- 
tion of innocence. Now, if, as we have shown, the presumption of 
sanity is of like character, and of equal, if not superior strength, why 
should it be overcome by a less degree of proof ? 

It cannot be successfully maintained, that in criminal cases, the pre- 
sumption of sanity is neutralized or overcome, or nullified by the 
presumption of innocence. The weight of authority is overwhelming 
in favor of the doctrine, that, when the State has established the corpus 
delicti in such manner that the accused, if sane, would be held guilty, 
25 
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the presumption of innocence is rebutted, and the presumption of 
sanity comes into full operation to complete, by its own force, the case 
of the State ; and that, if the accused relies upon the defense of 
insanity, the burden of proof is thrown upon him and he must establish 
it by such proof as will rebut the presumption of sanity. 

Ths question upon which English and American courts are mainly 
divided is as to the kind and degree of evidence required to effect such 
rebuttal. 

This question is not concluded by authority. Courts have propounded 
three theories, viz. : 

1. That insanity, as a defense, must be proved beyond a reasonable 
doubt. 2. That the jury are to be governed by the preponderance of 
evidence. 3. That the prosecution must prove sanity beyond a reason- 
able doubt. Whart. Cr. L. §55. 

The last theory does not commend itself to our judgment, is sup- 
ported, in its full extent, by few authorities, and is directly contrary to 
the jurisprudenge of this Court, as established in the only case in which 
the subject was directly considered, and where it was held, that, 
“when insanity is pleaded in defense of a criminal act, it must be clearly 
shown that it existed at the time of the act,” and that “ every person 
is presumed to be sane until the contrary is proved, and it is for him 
who sets up this defense, to prove it by evidence which will satisfy the 
minds of the jury that the party was insane at the time of the commis- 
sion of the offense.” State vs. Coleman, 27 A. 691. 

The joint opinion of the Judges of England, delivered to the House 
of Lords, through Lord Chief Justice Tindal, declared that “ the jury 
ought to be told, in all cases, that every man is presumed to be sane 
and to possess a sufficient degree of reason to be responsible for his 
crimes, until the contrary be proved to their satisfaction; and that to 
establish a defense on the ground of insanity, it must be clearly proved, 
ete.” MeNaghten’s case, 10 Clark and Fin. 210. 

The doctrine, in nearly the same words, is announced by Mr. Green- 
leaf. 2 Greenl. Ev. § 373. 

In Bellingham’s case it is said that Lord Mansfield instructed the 
‘jury that insanity “ought to be proved by the most distinct and 
unquestionable evidence, * * * that,in fact, it must be proved 
beyond all doubt, * * * and that there was no other proof of 

insanity that would excuse murder,or any other crime.” 

In Oxford’s case, Lord Lyndhurst told the jury that “ they must be 
satisfied, before acquitting the prisoner, that he did not know, etc.,” 
and then expressed his entire concurrence in the observations of Lord 
Mansfield, just quoted. 1 Russell on Cr. p. 9. 

The English authorities are uniform to the effect, that, in order to 
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sustain the defense of insanity, the jury must be satisfied that it exists, 
and that the proof must be clear and convincing, and we do not under- 
stand even the decisions of Lords Mansfield and Lyndhurst to go fur- 
ther than this, being satistied that they only meant that the proof 
must be such as to exclude all reasonable doubt. 

The Supreme Courts of Virginia, of Alabama, of Missouri, of Massa- 
chusetts, of Pennsylvania, of California, of New Jersey, and perhaps 
other States, have all held in accordance with the doctrine of this 
Court in Coleman’s case, that the burden of proof to rebut the presump- 
tion of sanity, is on the defendant, and that insanity must be proved 
affirmatively, fully and clearly, and in such manner as to satisfy the 
jury. It is true that several of the courts referred to, qualify their 
expressions by saying, in effect, that though it must be proved clearly 
and to the satisfaction of the jury, yet it need not be proved beyond a 
reasonable doubt. The limitation is entirely inconsistent with the 
original proposition. That which leaves reasonable doubt in the mind, 
cannot be said to be clearly proved. A mind vexed with reasonable 
doubts about a fact cannot be satisfied as to the existence of such fact. 

Proof beyond reasonable doubt means nothing more, in the oft- 
quoted language of Chief Justice Shaw, than “ that the evidence must 
establish the truth of the fact to a reasonable and moral certainty ; a 
certainty that convinces and directs the understanding and satisfies the 
reason and judgment of those who are bound to act conscientiously 
upon it.” Webster case, 5 Cush. 320. 

As said by another learned Court, “all that the law requires is moral 
certainty, which is that the jury, whether the evidence be positive or 
presumptive, should be satisfied.” Giles vs. State, 6 Geo. 276. 

Hair-splitting distinctions, under which some courts hold, that if the 
jury entertain only a reasonable doubt of the insanity, they must con- 
vict, but if they entertain reasonable doubt of the sanity of the prisoner, 
they must acquit, do not commend themselves to our judgment. 
Sanity and insanity are opposite conditions, exclusive of each other. 
A reasonable doubt as to insanity is a reasonable doubt as to sanity, 
and vice versa. 

We can understand, that as to indifferent questions, not primarily 
solved by any presumption of law, and which the jury must solve, one 
way or the other, there may arise a state of mind, in which, though not 
clearly convinced either way, the juror must find in favor of that side 
which is least doubtful. But on a question primarily, and until re- 
butted, conclusively solved by a powerful presumption of law, we can- 
not understand how a jury can be justified in disturbing that existing 
status of legal satisfaction, upon evidence which merely raises a doubt, 
however reasonable. 
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The doctrine that the jury must be governed by the preponderance 

of evidence, is vague, uncertain and unsatisfactory. The only evidence 
on the question of sanity or insanity, found in the case, might be 
evidence of the defendant, and although it might not be sufticient to raise 
more than the most shadowy doubt, the jury, under this doctrine, 
might be required to acquit. If, on the contrary, the presumption of 
sanity is to be considered as an element of weight in favor of the State, 
we are then remitted to the original question, as to what weight of con- 
trary testimony will constitute preponderance. 

Much reflection has convinced us that the doctrine of the English 
courts, and of this and other American courts which have followed 
them, is most conformable to reason, principle and common seuse. 

The tendency of the opposite theory is, in our judgment, to emascu- 
late our system of criminal justice, and to send juries adrift without 
any reliable chart or compass, upon a sea of doubt and speculation. 

The phenomena of the human mind are so mysterious, the bound- 
aries between its normal and abnormal conditions so shadowy, the 
transports of frantic passion and the powerful impulses of vicious 
tendencies are so nearly akin to temporary mental derangement, that 
unless juries hold fast to the wholesome presumption of sanity, respon- 
sibility for crime will be seriously impaired, and society will lie at the 
merey of evil disposed men, who, while too sane to be confined in 
asylums, can yet raise a doubt as to whether they are sane enough to 
be punished for crime. 

We stand by the doctrine of this court in Coleman’s case, that 
insanity, when set up as a defense toa criminal charge, must be “clearly 
shown by evidence which will satisfy the minds of the jury that the 
party was insane at the time of the commission of the offense ;” and we 
know of no definition of “ proof beyond a reasonable doubt,” which is 
not fully covered by this statement. Certainly in this case, the Judge 
meant, and sufficiently informed the jury that he meant, nothing more 
than this, because in other parts of his charge he distinetly told the 
jury: “ Should the mental unsoundness of one or more of the accused, 
at the time of the commission of the offense, be established to the 
satisfaction of the jury, * * * you will acquit him or them;” and 
again, “if you believe, that at the time of the act they are accused of, 
they were not in sucha mental condition as to create any responsibility 
on their part, * * * acquit them.” 

As to the rulings of the Judge upon the qualification of jurors who 
had read the report of the evidence on the preliminary examination of 
the accused, as published in the newspapers, we do not think that the 
decisions of courts, disqualifying jurors who had conversed with wit- 
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nesses in a case, and had formed opinions based on their statements, 
apply. 

In the rules adopted for the securing of impartial and unprejudiced 
juries, the law is guided by practical considerations, and can sanction 
none inconsistent with the existence of jury trial. The exclusion of 
those who have personally conversed with witnesses will ordinarily 
embrace but a small part of the community. But as long as the law 
permits the publication of preliminary evidence in the newspapers, all 
readers of newspapers are likely, and ip cases ef public interest, almost 
certain to read such reports. 

The exclusion of such persons from jury service would embrace the 
most intelligent class of the community, and among an educated people, 
the most numerous. Nor is it te be expected that they should read 
without forming impressions from what they read. The law is satisfied 
if, notwithstanding such impressions, the juror’s mind remains open te 
conviction, capable of doing justice and of deciding according te 
the law and the evidence, without being influenced by these previous 
impressions. 

We remain satistied of the soundness of the Judge’s rulings on all 
points, and the rehearing is refused. 











No. 8132. 
Tne State or LovisiaANa EX REL. Surru & MCKENNA, IN 
LiguipaTION, Vs. THE FunpixnG Boarp, UNDER AcT OF 18280. 

The duties of the Funding Beard under Act No. 104 of 1820, are 
ministerial, and may be enferced by mandamus. 

Judgment having been rendered in favor of the Relators for their 
claim against the Charity Hospital of New Orleans, and for the interest 
thereon, in their original suit against the Board of Administrators of 
said Charity Hospital, the Funding Board cannot refuse to fund the 
wnount of such interest as well as of the principal of the judgment, on 
the ground that the funding, under the Constitutional Ordinance and 
the Statute, is an act of grace on the part of the State, which cannot be 
extended beyond the express words of the law, in which the funding 
of the interest is not provided for. 

PPEAL from the Civil District Court, for the Parish of Orleans. 
Houston, J. 


Kennard, Howe & Prentiss, for the Relators and Appellants. 


J.C. Egan, Attorney General, for the Respondent and Appellee, 


The opinion of the Court was delivered by Levy, J. 
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No. 7195. © 
Mrs. ADELE VILLARS, WIFE OF EpwarpD Drovet, vs. Louis FAIvre. 


The strong circumstantial evidence in this case is sufficient to establish the alleged simula- 
tion of the sale to defendant. 

There is no inconsistency in the plaintiff's averments that the sale was simulated and was 
also a disguised donation to defendant. 


PPEAL from the Second Judicial District Court. Parish of Jefferson. 
Pardee, J. 





Alfred Grima, for Plaintiff and Appellant. 
Joseph Brewer and Wm. J. McCune, for Defendant and Appellee. 





The opinion of the Court was delivered by 

Topp, J. The plaintiff, as the child and sole forced heir of the late 
J. L. Gaston Villars, sues to annul a conveyance of the property de- 
ascribed in the petition, from her deceased father to the defendant, on 
the ground that the sale was simulated, and was in fact a disguised 
donation made to a person interpose’, in favor of persons incapable of 
receiving. 7 . . 


¥ ¢ r 
The answer contains =~ ge 


pies: 1éstte, and a reconyentional demand 
for damages, claimed as resulting fom the sequestration of the property 
in controversy. There was judgment for the defendant, and plaintiff 
has appealed. 

The. testimony establishes the following facts : 

That plaintiff is the issue of the marriage of the said Villars with 
his pre-deceased wife, Adele Omer Fortier, and the only child of that 
marriage that survived her father; that after the death of his wife, 
Villars lived for many years in open concubinage with a colored 
woman, formerly his slave, by whom he had several children ; that one 
of these children became the coneubine of the defendant, and the mother 
of one, if not two children by him; that Villars, some years before his 
death, which occurred in 1877, conceived a violent animosity against the 
plaintiff, his only daughter, probably caused by her repeated remon- 
strances with him about his disgraceful mode of life, and her efforts to in- 
duce him to abandon it and make his home with her. Under this state 
of feeling, Villars frequently threatened that he would make such a dis- 
position of his property that the plaintiff should receive none of it at his 
death ; that he would place it beyond her reach ; that shortly after making 
threats of this nature, on one occasion he drew from the bank about $4300, 
and in three days thereafter made the conveyance in question, for the 
price stipulated in the act, of four thousand dollars cash in hand paid ; 
that after the alleged sale, he made some improvements on the place at 
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his own expense, paid taxes thereon up to the time of his death, and 
before his death moved on the place and died there; after the alleged 
sale of the property in question, he sold the residue of his property for 
cash, and at his death nothing was found in his name to be inventoried 
as comprising his estate, the possession of the property in controversy 
being claimed by the defendant and occupied by the former concubine of 
the deceased, and his illegitimate children, and descendants, at the time 
of and since his death. 

It was shown, that at the time of the alleged purchase of the prop- 
erty, the defendant was a butcher, doing a small business, and had 
pursued this occupation for several years previous thereto, and his 
occupations before, had been those of wood chopper and gardener. 
His ostensible means were always extremely limited, being unable at 
times to pay the small monthly rent of $15 to $18 for the structure 
occupied by him as a butcher shop. We have the testimony of his 
lessor, J. H. Harvey, on this point, as follows: 

He was asked if the defendant was punctual in paying his rent, his 
answer was: “No, he withdrew without giving me proper notice, and 
owed me $70 unpaid rent.” 


When asked what efforts wer .. de to e*cct the rent, he said: 
“‘ There were very numerous attein; de { I threatened to bring 


suit a great many times, he always pleaa that: ‘he had no money * * 
he was invariably short of money all the time he had the shop.” 

Asked as to the business done by defendant, whether lucrative or not, 
the witness answered: “ Enough to support a man’s family, that was 
about all.” 

And, in regard to defendant’s habits, he said: “ He was very 
loose in his habits, as far as being so with the little money he had.” 

And as to his credit, the witness stated: “I suppose he could com- 
mand a credit of $75 or a $100, about the magnitude of any crediting 
he could get. I would not do it myself.” 

Question. “Do you think he was a man that had any such sum as 
$4000.” Answer. “ I don’t think he ever had.” And in reply to a ques- 
tion whether he could have borrowed that sum, he answered: “ No, he 
could not to my personal knowledge.” 

To the same effect, substantially, is the testimony of Nicholas 
Harvey and E. Brou, the first named the son and the latter the agent 
of J. H. Harvey, whose testimony we have quoted above. In fact, all 
the witnesses concur that the defendant was a man of small means, 
and none of them show that at any time he was known to have a sum 
of money exceeding a few hundred dollars. 

From the nature of the defendant’s business, and the character of the 
man, as disclosed by the testimony, it is in the highest degree improb- 
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able that defendant could have had so large a sum of money and no 
one been cognizant of the fact. If it were a fact, it is much more likely 
that it would have been notorious in the little community in which he 
lived. We believe that he was dispésed to pay his debts when he 
could do so, and his failure to do so was owing to his not having the 
money to pay with. He was the tenant of Mr. Harvey, the first wit- 
ness named above, for several years before and one year after the 
alleged sale. 

Against this array of facts and cireuntstances referred to, amounting 
to such strong presumptive evidence, and supported as it is by direct 
testimony, as we have seen, we have nothing besides the unsupported 
testimony of the defendant himself. We cannot give it the weight and 
effect claimed for it. To our mind it is plain that the sale in question 
was but a device, a part of a sclieme deliberately planned and long 
matured, prompted by an unnatural and undeserved hatred of a father 
towards his daughter, to deprive her of all part or portion of his 
estate. The money displayed before the notary and witnesses at the 
time of the pretended sale, as representing the price paid, was doubt- 
less the very money drawn from the bank by Villars for this express 
purpose. 

We can come to no other conclusion than that the sale was a simula- 
tion; that it did not and was never intended honestly and legally to 
transfer the property to the defendant, but in reality, was a disguised 
donation, for the benefit of the parties named above. Nor is there any 
inconsistency, as charged, between the allegations, that the sale was 
simulated and that it was a disguised donation. The allegations are. 
in effect, that there was no sale, that what purported to be a sale was 
a mere simulation, and that the pretended sale, in fact, was a donation 
in disguise. 

The concubine of the donor and his illegitimate children, for whose 
benefit the act was entered into, were incapable of receiving from the 
deceased by donation the property in question, and the act was an 
attempt to contravene the positive provisions of the law, and were 
therefore null. Art. 1486 C. C., declares: ‘* When the natural father 
has not left legitimate children, or descendants, the natural child o1 
children acknowledged by him may receive from him by donation 
inter vivos or mortis causa, to the amount of the following preportions,” 
ete. 

In this ease there was a legitimate child, and besides, there is no 
proof of a legal acknowledgment of the illegitimate children by the 
deceased. Art. 1481: “ Those who have lived together in open coneu- 
binage are respectively incapable of making to each other, whether 
inter vivos or mortis causa, any donation of immovables,” ete. 
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. C. C. Art. 1491: “ Every disposition in favor ofa person incapable of 
. receiving, shall be null, whether it be disguised under the form of an 
» onerous contract, or be made under the name of persons interposed.” 
» ® Bennett vs. Cane, 18 A. 590. 
¥ It is therefore ordered, adjudged and decreed, that the judgment ap- 
- pealed from be annulled, avoided and reversed, and it is now ordered, 

adjudged and decreed, that the conveyance of the property described 
" in the petition, from Jean Louis Gaston Villars to Louis Faivre, by act 
‘ of the Gth February, 1873, be and the same is hereby annulled, and the | 
d said property is decreed to belong to the plaintiff, and that she be put 
ad in possession of the same, costs of both courts to be paid by the defend- 
. aunt and appellee. 
g Rehearing refused. 
r | 
is —— | 
le 
t- No. 8110. 
Ss 

THE STATE OF LOUISIANA EX REL. JOSEPH St. Cyr ET AL. Vs. 

a- ALLEN JUMEL, STATE AUDITOR. 
to ON Motion To Dismiss. 
vl ° 
- Plaintiffs, about seventy persons in number, are pensioners of the 
i State of Louisiana, and claim, by mandamus against the Auditor, the 
e. payment to each, of twelve dollars a month. The District Court made 
- the mandamus peremptory, and the State appealed. The Relators 
= moved to dismiss the appeal on the grounds, that the amount of the 

matter in dispute is not appealable, and that the State has no interest 
a to hinder and delay the execution of its own law, Act of the Legislature 


he of 1876, No. 61. 
Held, that the aggregate amount makes the case appealable, and that 


an 

_ the other ground, that the State has no interest, is untenable. 

aie PPEAL from the Civil District Court for the Parish of Orleans. 
x Houston, J. 

on 

” Isaac S. Hyams and W. W. Handlin, for the Relators and Appellees. 
no J. C. Egan, Attorney General, for the State, Appellant. 

the 

eu- . 

ner The opinion of the Court was delivered by Levy. J. 


The Chief Justice recuses himself, having been consulted as counsel 
in the case. 
26 

















SUPREME COURT OF LOUISIANA, 





State ex rel. Ranger vs. City of New Orleans. 





No. 8243. 
THE STATE OF LOUISIANA EX REL. Morris RANGER vs. THE 
City oF NEW ORLEANS. 

This Court will not look out of the Transcript and bunt up evidence among the records of 
other cases, simply because, by agreement of counsel, such evidence is to be considered as 
if in the Transcript, though not placed within the reach of the Court. Affirming the 
rule declared in Succession of Irwin, 33 An. 63. 

This case is remanded to afford the Relator the opportunity of introducing evidence to show 


that his judgment was based upon a contract with the City of New Orleans, as was done 
in the case of Nelson vs. Parish of St. Martin, 32 An. 884. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


D. C. & L. L. Labatt, for the Relator and Appellee, on the applica- 
tion for Rehearing : 

By reference to the reasons, it is seen that judgments are expressly based on contracts made 
by legislative authority, found in Acts Nos. 108 and 109 of the Legislature of 1854, the 
records of which are in this Court, ‘and not another tribunal." 

Courts will judicially notice that the bonds sued on were issued by legislative authority as a 
historical fact. 5 Rob. 123, D'Invilliers. 

A judgment of the Supreme Court need not be formally introduced in evidence, and is judi- 
cially noticed. 1 An. 283. 


C. F. Buck, City Attorney, for Defendant and Appellant. 


On Motion TO Dismiss. 


The opinion of the Court was delivered by 
Levy, J. For the same reasons as are given in Nos. 8132 and 8233, 
just rendered, the motion herein to dismiss, is denied. 


ON THE MERITs. 


The opinion of the Court was delivered by 

Topp, J. This is a mandamus proceeding to compel the official rep- 
resentatives of the City of New Orleans, to levy a special tax to pay 
certain judgments which the Relator claims to have recovered against 
the City, amounting to about $170,000. 

The answer, besides the general issue, avers ignorance of the consid- 
eration of the judgments, and requires strict proof of the same. There 
was judgment for the Relator, making the mandamus peremptory, and 
the City has appealed. 

In the cases of the State ex rel. Folsom Bros. vs. City of New Orleans, 32 
A. 709, and the State ex rel. Nelson vs. Parish of St. Martin, 32 A. 884, 
we held: that a party seeking to compel a municipal corporation, by 
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mandamus, to levy a special tax to pay a judgment held by him, 
notwithstanding the limitation contained in Article 209, of the present 
State Constitution, must allege and prove that his judgment was 
founded on a contract protected from impairment by the Federal Con- 
stitution. In this case, the special tax demanded requires a rate of 
taxation beyond the Constitutional limitation referred to, and therefore 
comes strictly under the rulings made in the cases cited. 

It appears from the mass of evidence in the instant case, that the 
judgments declared on, together with the records of the suits in which 
they purport to have been rendered, were offered in evidence in the 
lower court, but neither the judgments, nor any part of the record 
mentioned, were actually filed in evidence or copied into the transcript. 
By an agreement of counsel, attached to the transcript, it was provided 
that the original judgments, though not copied into the transcript, 
should be considered as copied therein, and therefore should make part 
of the evidence in the case on this appeal. The agreement is silent as 
to the rest of the record. This agreement, therefore, limits our inquiry 
or consideration to the original judgments alone, and excludes the 
balance of the record, because this balance is neither copied into 
the transcript nor included in the agreement of counsel providing 
for the bringing up the originals as relates to the judgments. This 
record, which might show what these judgments were founded on, ard 
whether or not on contracts, is not before us. Nor are the judgments 
themselves in evidence, for in point of fact, the originals are not in the 
transcript nor attached thereto, and under the express rulings of this 
Court, in view of their entire omission from the record, either as origi- 
nals or copies, we cannot regard them in evidence at all. A simple 
reference to them in the agreement, without attaching them to or 
placing them in the transcript, will not answer, for this Court will not 
look dehors the transcript and hunt up evidence among the records of 
another tribunal. Succession of Irwin, 33 A. 63; Tanneret vs. Ins. Co. 
32 A. 663; 14 A. 67. 

Even, however, should we go beyond the transcript, and find these 
judgments, it is not at all probable that they would enlighten us as to 
their consideration, for only in very exceptional cases do judgments 
show upon their face the consideration or causes of action on which 
they are based. 

In the case of the State ex rel. Nelson vs. Parish of St Martin, above 
referred to, a case precisely similar to the instant one, except that, in 
that case, the judgment proceeded on was actually in evidence, we 
remanded the cause to enable the judgment creditor to prove, if such 
was the fact, that his judgment was founded on a contract. We will 
make a similar disposition of the present proceeding, and afford the 
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Relator a like opportunity of establishing the existence and considera- 
tion of his judgments, with a view of determining, after the proof is 
adininistered, whether he is entitled to the remedy, which, for the 
present, we are compelled to deny him. 

It is therefore ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed, and the case remanded 
to be proceeded with according to law, and for the views and for the 
purposes herein expressed, Relator to pay costs of appeal. 

Rehearing refused. 








No. 6497. 


Joun A. Morris Ev AL. vs. J. L. LALAURIE ET ALS. 
J. L. LALAURIE vs. JOHN A. Morris. CONSOLIDATED. 


1. A co-proprietor seeks to establish in this case, not only his right 
to a partition, but, in order that his own rights and those of his co- 





proprietors may be judicially recognized, he asks the Court to decide 

1 upon the claims of himself and the others who claim an interest in the 

. property, in order to fix the true ownership of his co-proprietors, and 
thus enable him to obtain a decree which would make valid and 
binding the proceedings had to effect the partition. In such a case, 
there is no inconsistency in coupling his demand of a petitory char- 
acter with that for a partition, and thereby avoiding a multiplicity of 
suits. 

2. None of the parties having made any objection to the terms of 
sale fixed by the Court upon the suggestion of the plaintiff in the par- 
tition suit, their silence was properly construed by the Court into an 
assent to such terms, which are, therefore, binding upon all. 

3. This Court having decided that Mrs. Gerodias had no legal right 
to the two mortgage notes of J. L. Lalaurie, her assignee and subrogee, 
John A. Morris can have no more or better rights in the premises than 
she could have herself. 


PPEAL from the Fifth District Court for the Parish of Orleans. 
E. North Cullom, J. 


B. R. Forman, for John A. Morris. 
Hornor and Benedict, for Alfred Marchand. 
F. Miehinard, for J. L. Lalaurie. 


The opinion of the Court was delivered by Levy, J. 
Mr. Justice Fenner recuses himself, having been of counsel in the 
case. 
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a- No. 7165. 


Mrs. F. Roperts, WIFE, ETC. vs. F. A. ZANSLER. 


The Fifth District Court for the Parish of Orleans had jurisdiction under Acts 859 of 1858 and 
nt 175 of 1859, regulating the collection by judicial precess of taxes due the City of New 
Orleans, over all amounts even less than fifty dollars. 
Where a judgment of taxes is rendered in broader terms than would have been an order fer 
he . executery precess, and a writ of seizure and sale issues under it against the property 
owing the tax, there is no cause of complaint. 
It is immaterial whether in such cases a curator ad hoc be appointed before or after such judg- 
ment was rendered. The subsequent proceedings having been conducted contradictorily 
with him, and the plaintiff not having shown that she was not absent, she cannot 
complain. 
Where a sheriff's return shows that the property was seized and it is uncontradicted, it will 
constitute proof. 
It is not necessary in tax cases to make the husband a party to the suit, or to notify him of 
| 
} 
| 
. 


ed 





the proceedings in it. A married woman can be sued and stand alone in court in such 
cases. 

rht Irregularities and defects growing out of any judicial or tax sale are as well cured by the 
: lapse of five years, as by a judgment in a monition proceeding, and minors, married 


vd women and interdicted persons are concluded thereby. 
ide 
the | mewn from the Third District Court for the Parish of Orleans. 
nd Monroe, J. 
nd 
se, Jos. P. Hornor, Wm. S. Benedict and F. W. Baker, for Plaintiff and / 
ar- Appellant : 
of i. The Fifth District Court of New Orleans, under the Constitution of 1252, had no jurisdic- 
: tion over any suit where the amount involved was less than fifty dollars. Constitation 
of of 1852, Title 4, Art. 61; Act No. 181 of 1853; Constitution of 1845, Sees. 75, 78; Act No. ‘ 
ar- 43 of 1846; Act 229 of 1853; Act 255 of 1855; Act 344 of 1855; Revised Statutes 1256, Sec. 
27, p. 280; Act No. 345 of 1855. * 
= 2. Act No. 85 of 1858 did net change or extend the jurisdiction of the District Courts of New 
Orleans. 
ght 3. Act No. 175 of 1859 did net change or extend the jurisdiction of the District Courts of 
ree New Orleans. 
this 4. If Act No. 175 of 1859 was intended to change the jurisdiction of the District Courts of 
han New Orleans, it was in that respect unconstitutional, as it did not express any such 
object in its title. Constitution of 1852, Sec. 115; 23 An. 720. 
5, In October, 1860, there was no law in force authorizing the issuance of a writ of seizure 
_ and sale, for city taxes. Act No. 175 of 1859. 
6. To sustain the plea of prescription of ten years, acquirendi causa, there must concur 
good faith and a just title. C. C. 3474, 3478, 3479, 3484, 3485, 3486. 
7. A just title is one that furnishes evidence that all formalities required by law have been 
complied with. 10 La. 285; 3 An. 8; 8 M. 629; 6 N. S. 462; 7 M. 406. 
8, When a title is based upon a sale under execution, the production of the judgment is 
necessary to establish its regularity. 3 La. 212. 
9. One who claims property sold under an execution must produce a valid judgment of a 
court having jurisdiction of the matter in dispute. Allen vs. Preston, 4 La. 121; 13 An. 
the 450; 8 A. 138; 2 An. 509; 9 An. 552; 6 R. 192; 10 M. 610, 16 La. 433-442. 


10. To support a sale by a sheriff, there must be a valid judgment of a competent court, 
otherwise the title is not divested. 6 R. 192; 10 M. 610. 
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1. A sale made by an order of a Court without authority to give the order is utterly void, and 
prescription will not run in its favor. Burns vs. Van Loan, 29 An. 560; 4 R. 26, 203; 14 
An. 598; 13 A. 198; 2 R. 466; 9 La. 531; 18 La. 526; 19 La. 306; 17 La. 40. 

12. Where real estate is seized in the Parish of Orleans, such seizure must be recorded in 
the mortgage office. If not so recorded, the seizure is illegal and insufficient, and an ad- 
judication thereunder will convey no title. Cronan vs. Cochran, 27 A. 120. 

13. A married woman cannot appear in court without the authority of her hasband or of the 
court. C€. C. 121-124, and authorities. 

14. A judgment rendered in the absence of the parties, either in person or by attorney, and 
im the absence of citation or the party, his agent, or a curator, if an absentee, is void. 

15. One claiming title to property sold for taxes must show a valid and legal assessment, in 
addition to the other requisites necessary to sustain a judicial sale. 25 A. 503; 30 An. 
871; 29 An. 507; 33 An., not reported. 

16. In tax sales, every formality must be strictly complied with, under penalty of nullity. 
1 An. 540; 4La 207; 6 N.S. 349; 10 An. 324; 15 An. 151; 19 An. 184; 6 An. 542; 8 An. 
19; 10 An. 193; 11 An. 87; 8 An. 198; 7 An 50; 9 An. 550; 32 An. 704, 912, 925. 


Henry C. Dibble, for Defendant and Appellee. 
Kennard, Howe & Prentiss, on the same side. 


C. F. Buck, City Attorney, for the City of New Orleans, called in 
Warranty. 





- The opinion of the Court was delivered by 
BermcpeEz, C.J. This isa petitory action. The plaintiff claims to 
have acquired, in 1854, the city lot, valued at $2,000, described in her 
petition. She alleges that she has never parted with it ; that it is in the 
possession of defendant, who asserts title of ownership to it, under a 
pretended purchase which has no validity, and she prays for judgment. 

The defendant pleads the general issue, avers acquisition in 1869, 
from one Roder, whom he calls in warrauty ; Roder claims under a sale 
to him in 1867, made by Watson, whose executrix and heirs called to 
defend the suit, set up ownership, by reason of an adjudication made 
in 1860, in the suit of the City of New Orleans vs. Georgiana Roberts, 
before the Fifth District Court for the Parish of Orleans, called in 
warranty. The city avers the regularity, validity and binding effect 
of the proceedings for expropriation. 

The defendant and his warrantors plead the prescriptions of five and 
ten years. 

There was judgment sustaining the defense of prescription, and the 
plaintiff has appealed. 

She asks the reversal of the judgment on four grounds: 

1. The Fifth District Court was without jurisdiction, ratione 
materic. 

2. There was no law authorizing the writ of seizure and sale, and 
there was no legal seizure. 
3. She never was properly before the court. 
4. No legal assessment was shown. 
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The suit to which reference is made, was one in which the City of 
New Orleans claimed in 1860, by petition, forty-five dollars, ($45,) from 
a - 


the defendant therein, as the City tax due on the very real estate in 
the dispute. On the same day, 10th of October, on motion of the Assistant 
City Attorney, the defendant being absent, the court appointed a 


ae curator ad hoc to protect her interest, and rendered the decree prayed 
= for, directing that a writ of seizure and sale issue, that the property 
\n. be sold and the proceeds applied to the payment of the tax, with an 
| exclusive privilege. The writ issued, the property was advertised and 
on adjudicated. 





The Fifth District Court had jurisdiction over the subject matter and 
could, therefore, make the orders, render the judgment, issue and exe- 
cute the writ to enforce it. 

By the Constitution of 1852, which was in force in 1860, when the 
in suit was brought and the sale took place, it was provided that the 
judicial power of the State would be vested in a Supreme Court and in 
such inferior courts as the legislature may from to time ordain and 
establish, and in justices of the peace. 


eed It is unnecessary to determine whether, at that date, the jurisdiction 
ssa of the Fifth District Court, which had been previously created, and 
“ which then existed, is to be tested, either by the Acts of 1853, Nos. 
7 18] and 229, or by those of 1855, Nos. 344, 225, 345. It is sufficient that 
the legislature had the right to determine the jurisdiction of the District 
le Courts for the Parish and City of New Orleans, in tax matters, and that 
it had effectually done so, first, by Acts 85 of 1858, and next, by Act 
- 175 of 1859, which is supplementary thereto and not in conflict therewith. 
dle ae , al ’ rae 
i By Section 3, of the last Act, the District Courts snentioned = s, and 
mi of which the Fifth District Court was one, were given jurisdiction in 
von all tax cases instituted by the City of New Orleans, regardless of the 
| amount involved. The suits were required to be brought in a specified 
™ alphabetical order, and jurisdiction was to vest accordingly. 
- II. 
The question of jurisdiction being determined, those touching the 
validity and regularity of the proceedings next present themselves. 
yne The proceedings were specially conducted under the provisions of 


the act of 1858, which appear to have been complied with. 
nd That the judgment is rendered in broader terms or is couched in 
language somewhat different from that in which an order of executory 
process would have been, can be no serious objection. 
There is nothing to show that a fieri facias issued upon it, and that 
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property other than that described in the tax receipt, has been levied 
upon. 

On the contrary, in strict pursuance of the judgment which directed 
it, a writ of seizure and sale, eo nomine, issued and was executed. 

It is immaterial whether the curator ad hoe was appointed before or 
after the judgment was rendered and signed. The Court appointed 
him on the same day. He accepted the trust. The process of the 
court seems to have been regularly served upon him. The property was 
seized, advertised, offered for sale on the 12th of November, 1860, and 
adjudicated to Mark Walton, for $350. The plaintiff does not pretend 
that she was not absent. An allegation in her petition, it seems, would 
defeat such a charge. The return of the sheriff on the writ shows that 
he seized the property and notified the curator. His return "was not 
charged with fraud. It is unimpeached and uncontradicted. It must 
stand, and makes proof of its recitals. In the absence of any attack 
and proof in support, by the plaintiff, the presumption omnia rite acta 
may well be invoked and applied in this instance. 


III. 


The defendant in the case was cited by advertisement, as provided 
by the Acts of 1859. The name published in the list of delinquent tax 


payers was that on the tax receipt, which itself is taken from the 


assessment rolls. 

It was a matter of no legal moment then, and it has not become such 
since, for the purpose of that suit, whether the defendant in the case 
was married or not at the time. The bill and the suit were merely 
against M. Georgiana Roberts. If she was married, her husband was 
not a necessary party. Joining the husband with the wife, in judicial 
proceedings against the latter, is not a constitutional requirement. It 
is a mere statute which can be deviated from by legislation. The form 
in which parties may be brought to the bar of justice, in civil matters, 
fluctuates with the legislative will. It is required in ordinary suits 
only because the law says so, but it is not required in suits for the 
collection of public revenues. Were such not the law, it might become 
necessary for the legislature to create a special organization to watch 
and report the continual changes of such status on the part of the female 
portion of the tax paying community. The legislature has dispensed 
from the formality of joining the husband with the wife, in suits for 
the collection of the public revenues. It has prescribed other and 
distinct formalities, and indicates one system of proceedings for ordi- 
nary actions and another for tax suits, against married women. 23 
A. 677. 
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IV. 
The plaintiff has not shown in what particular the assessment of her 
property was detective. The burden was upon her to do so, and she 
has failed. 

The two prescriptions, that of five and that of fen years, set up by the 
defendant and his warrantors, are completely destructive of plaintift’s 
action. 

All informalities connected with or growing out of any public sale, 
made by any person authorized to sell at public auction, are prescribed 
after the lapse of five years from the time of making it, whether against 
minors, married women, or interdicted persons. R. 8, 3392 ;. 2376, R. 
C. C. 3543. 

The irregularities and defects for which the law provides can be 
cured by a judgment on a monition proceeding, are likewise curable by 
the lapse of five years. The prescription of that term is productive of 
a like effect and is equivalent to such judgment in its operation. R.S. 
3392, 2376 ; 32 A. 914; 33 A. 673, 1043, 1175; 99 U.S. 482. 

The sale in the tax case was by the sheriff, under a writ from a com- 
petent court. The deed was recorded in the conveyance office on 
December 22, 1860. This suit was brought on January 30, 1874. The 
acquired prescription enures to the benefit of all concerned. 

The defendant and his warrantors have exhibited just and translative 
titles, supported by the valid judgment of a competent tribunal, on 
writ duly issued and executed, a sherift’s deed in proper form, regularly 
and seasonably recorded. They are entitled to the protection of the 
law. 2 A. 509; 3A. 8; 8 A. 138; 9 A. 552, 13 A. 450; 6 N.S. 462; 4 
La. 121; 16 La. 433, 442. 

Under Articles 3478 to 3486, R. C. C., the prescription of ten years is 
fully sustained. 

It is ordered that the judgment appealed from, be affirmed with 
costs. 


Rehearing refused. 








No. 7417. 


Levi A. Levy, Jr. vs. M. Scuwartz & Bro. AnD Wa. GoLprne. 
The construction upon plaintiff ’s premises and delivery to him of a cotton press constructed 
unskilfully and not in accordance with the contract, was an active violation of the con- 


tract, which ipso facto placed defendants in default, without the necessity of any formal 
putting in mora. 


The press being erected upon brick foundations on the premises of plaintiff, the taking pos- 
session and making use of the same by him, was no waiver of the claim for damages. 
PPEAL from the Fifth District Court for the Parish of Orleans. 

Rogers, J. 
27 
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Henry B. Kelly, for Plaintiff and Appellee : 


Where the violation of a contract is active or positive, nu putting in default is requisite as 
a condition precedent to the recovery-of damages for the breach of contract. Erwin vs. 
Fenwick, 6 N. S. 233; Haughery vs Thiberg, 24 An. 442; Taylor vs. Chase, 18 L 90; 
Davis vs. Glenn, 3 An. 444; Leeds vs. Fassman, 17 An. 32; Conery vs Noyes, 17 An. 201. 
Where a party to a contract performs his part of it unskilfully and in such manner as to 
cause damage to the other party, this is an active violation of the contract, and no putting 
in mora is necessary as a condition precedent to the recovery of damages by the party in- 
jured. Conery vs. Noyes, 17 An. 201; Lobdell vs. Parker, 3 L. 331; Martin vs. Pollard, 9 
L. 174; Overton vs. Simon, 10 An. 170; Miller vs. Stewart, 12 An. 370; Nicholson vs. 
Desobry, 14 An. 81. 
When a mechanic undertakes to make and deliver a piece of machinery, and actually 
doés deliver the machinery, but in a defective condition, he will be considered in default 
from the time of the delivery of the defective work, and will be held responsible for such 
direct damages as the other party may have suffered from the delay caused by the de- 
fective work. Cable vs. Leeds, 6 An. 293; Hill vs. Penny, 15 An. 212; Nicholson vs. 
Desobry, 14 An. 81; Merlin, Peine Contractuelle, § III. No. 2. 
The fact that the party to whom the defective machiuery is delivered makes use of it after 
delivery as its defective condition admits of, does not release the other party, or his war- 
rantors, from liabilty for damages tor defective performance; nor does a subsequent 
acceptance of the machinery, as complete after further work has been done upon it, release 
the party in default or bis warrantors from liability for d»mages for defective and dilatory 
performance of his contract. Regina vs. Bradlaugh, 38 Law Times, N.S. 118; Mindell 
vs. Steel, 8 Mees and W. 858; Munro vs. Blunt, 8 Ellis and Blackburn, 749; Wenshurst 
vs. Deely, 2 Manning, Granger & Scott, 253; Reed vs. Board of Education, 4 Abbott, N. 
Y. (5 U. S. Dig. 127, No. 187); Esert vs. White, 10 Bush. (N. Y.) 169; Smith vs. Coe, 
Hilt. (N. Y.) 365; Tucker vs. Williams, ib. 562; Hill vs. School Dist. No. 2, 17 Maine, 
316; Dermott vs. Jones, 2 Wall, 1; Railroad Co. vs. Smith, 2i Wall. 250; Grimm vs. 
Gamache, 25 Mo. 42; Stewart vs. Fulton, 31 Mo. 59; Smith vs. Brady, 17 N. Y. 173. 
Where there is a stipulation in the contract that the work is to be done by one party to 
the “entire satisfaction of the other,” the latter is constituted by the act of the parties 
the judge and arbiter of the sufficiency or insufficiency of the performance; and no 
receiving of the work, except as work which has been done to the entire satisfaction of 
the party so constituted arbiter and judge of the sutticiency or insufficiency of the per- 
formance, will preclude the latter from recovering damages for defective pe: formance. 
Benjamin on Sales, §§ 139, 140; Hardman vs. Bellhouse, 9 Mees. & Welb.; Gray vs R. R. 
Co. 11 Hun. (N. Y.); MeCarren vs. McNulty, 7 Gray, 125; Findley vs Breedlove, 4 N.S. 
105; Conery vs. Noyes, 17 An. 203. 
A paity permitting the completion of the performance of a contract, after the time for 
the performance has expired doves not thereby forfeit his right to damages for the breach 
of the contract as to time. Buff vs. Bunaldo, 55 N. Y. 664; Barber vs. Rose, 5 Hill, (N. 
Y.) 76; 15 Johnson, (N. Y.) 250; 12 Barbour, (N. Y.) 336; 6 Harris and Johnson, (Md ) 38- 
Parties to suit cannot claim that the debt sued tor has been remitted, except where the 
remissiun of the debt has been specially pleaded. N.O. Gas Light Co. vs. Hudson, 5 R. 
487; Biudworth vs. Hunter, 9 R 371. 
A stipulation in a contract that a party thereto may retain out of moneys agreed to be 
paid to the other party damages exigible for defective or dilatory performance, is a stipu- 
lation exclusively for the benefit of the party in whose favor it is made; and which he 
can waive without prejudice to his right to sue fur and recover damages as stipulated in 
the contract. Benjamin vs. Hilliard, 23 How. 162; Everett vs. Gray, 1 Mass. 102; Bret- 
ton vs. Turner, 6 N. H. 481; Smedes vs. Ford, 1 Ellis and Ellis, 602; Duckworth vs. 
Allison, 1 Mees. & Welb. 412; Riggs vs. Burbridge, 15 Mees. & Welb.; Bigg vs. Robert, 
3 Carr. and Payne, 40, (14 E. C. L. R. 203); 1 Kent’s Comm. 545; Lane vs. Cotton, 12 
Mod. 482; Hadley vs. Baxendale, 9 Exch 341; C. C. 2130, (2126) 2199; Tuullier, Liv. IfI. 
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Tit. III. des Contrats, No. 335; Demolombe, Cours de Code Nap., Liv. III. et IV. Ch. V. 
Nos. 441, 446 370; Larombire, Vol. III. p. 566; Gilbert, Codes Ann. 1282, 1283; No.2: 
Mouton vs. Foble, 1 An. 192; Succession of Rivet, 5 An. 145; Bach vs. Cohen, 3 An. 103; 
Tresca vs. Maddox, 1 Ann. 208; 29 An. 958; 19 An. 212; Shute vs. Hamilton, 3 Daly (N. 
Y.) 462; 3 U. S. Dig., N.S., p 147, No.2; Thompson vs. Allison, 28 An. 733; C. C. 2125. 
Chas. S. Rice, for Defendants: 
The prayer of the petition determines the character of the suit. 
Failure to complete and deliver a piece of work within the stipulated term, is but a 
passive breach of the contract. Art. C. C. 1931; and authorities under No. 3, below. 
Damages for the passive breach of a contract are due only from the time of putting the 
party in default, in the manner provided by law; and no evidence as to such putting in 
default is admissible unless properly pleaded. Arts. C. C. 1933, 2126, 1911; 6 N. S. 229; 
3 An. 444; 6 Rob. 450; 16 An. 390; 17 An 32; 5 La. 5; 115 Rob. 500, 501; 7 La. 193; 1 La. 
98; 13 La. 229; 9 Rob. 500; 3 An. 208; 11 An. 300; 15 An. 112; 14 La. 81; 10 Rob. 526: 
6 N.S. 624; 2 Rob. 403. 
The exception of no cause of action and the objections to the admission of any evidence, 
except as to the breaking of the platen on November 13, 1877, should have been main- 
tained. See anthorities under No. 3, above. 
Evidence of active breaches of a contract is not relevant or proper in a suit for damages, 
based on the passive breach alone of such contract. 
Allegations of non-delivery are totally inconsistent with allegations of delivery of defect - 
ive work. Sach allegations materially destroy each other. 
It would be unreasonable and unconscionable for a party to retain the possession and 
use of, for the sake of making and actually making large profits from the use of, a work, 
and to recover damages growing out of the delay in completing such work, which com- 
pletion such use and possession alone has prevented. 24 An. 442; 26 An. 72. 


The opinion of the Court was delivered by 

FENNER, J. This action is based upon a contract entered into 
between plaintiff and defendants, on August 26th, 1876, the essential 
terms and conditions of which are the following : 

The defendants bound and obligated themselves to build and erect, 
on brick foundations, for plaintiff, in the main yard of the Natchez 
Cotton Press, in this city, a 73 inch cylinder “‘ Tyler Press,” according 
to certain specifications, and of certain quality of materials and work- 
manship, named in the contract, the same to be constructed “ to the 
entire satisfaction of said Levi A. Levy, Jr.;” and to be so completed 
and finished, and in good running order and ready to be delivered to 
said Levy, on or before the 11th of October, 1876; in default whereof, 
it was stipulated, that the defendants should forfeit and pay to Levy, 
“fifty dollars per day for each and every day that the said press and 
appurtenances shall remain unfinished and undelivered, which sum he 


shall be allowed to retain as liquidated damages out of any moneys 
that may be due or owing by him, for or on account of this contract.” 
It cannot, as we conceive, admit of dispute, that under a proper con- 
struction of this contract, the obligation of defendants was to construct 
and have ready to be delivered at the date stipulated, not simply a 
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press, not any press, but a press constructed according to the terms of 
the contract, and to the satisfaction of plaintiff; and that the delay, for 
which damages were stipulated, might have resulted, not only from the 
total inexecution of the contract, by failure to construct or complete, 
within the term any press whatever, but equally from a partial inex- 
ecution, by constructing and delivering a press which did not comply 
with the contract. 

The original petition of plaintiff set forth the provisions of the con- 
tract, and simply averred, “ that the defendants herein failed to comply 
with the terms and conditions of their contract, in this: that they failed 
to deliver the press completed, on the date fixed by said contract; that 
he did not receive or accept said press on said day ; that said press was 
delivered and accepted by him, as finished and completed, only on the 
6th of July, 1877 ; and that the negligence and delay of defendants in 


complying with the terms and conditions of their contract, has caused 


petitioner damage to an amount equal to, if not exceeding, that tixed 
by the contract ;” and he claims the stipulated damages for the whole 
term, from October 11th, 1876, to July 6th, 1877. It is manifest that 
the terms of this petition are broad enough to cover delay caused either 


” 


by non-execution, or by defective and imperfect execution of the work ; 
and, while objectionably vague, it strongly suggests that the com- 
plaint is levelled at the delay from the latter cause. 

We therefore think there was no inconsistency or change of cause of 
action in the supplemental petition, wherein plaintiff alleges, substan- 
tially, that defendants did construct and present for delivery, a press, 
claimed by defendants to be such as was required by the contract, 
which, under the exigencies of his business, he took charge of and 
attempted to operate, under the supervision and with the assistance of 
defendants, but which he never accepted as satisfactory, or as in com- 
pliance with the contract, until July 6th, 1877. He avers sundry im- 
perfections and defects of workmanship and material, in violation of 
the contract ; that the press worked imperfectly and unsatisfactorily ; 
that it frequently broke down and required repairs, during the per- 
formance of which its operation was often entirely suspended for con- 
siderable periods. 

This state of affairs continued until June, 1877, when, after numer- 
ous repairs had been made by defendants, the question as to whether 
the press was then in acceptable condition was, by agreement of parties, 
referred to Mr. Tilton, as expert and arbitrator, who reported, recom- 
mending certain alterations in, and additions to, the press, which 
when done, “would, in his opinion, put the press in acceptable 
condition.” 

Whereupon, defendants executed the required work, and on the 6th 
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of day of July, 1877, the press was, for the first time, accepted by plaintitf 
for as satisfactory, and in compliance with the contract. | 
the The supplemental petition sets forth, with great particularity, the 
te, various defects in the construction of the press, and the various acci- 
ex- dents, imperfections and detentions resulting therefrom, and alleged 
ply numerous items of actual and special damages resulting to him, far | 





exceeding in amount the stipulated damages for the entire term ; but it 
on- renewed the prayer of the original petition, which was for the stipu- 
ply lated damages only. These allegations were entirely appropriate to 
led the relief, as conducive to the allowance of the entire penalty, under 
hat the discretion vested in the Judge by Article 2127, C. C., which pro- 
vas vides, that “the penalty may be modified by the Judge, when the 
the principal obligation has been partly executed.” The exception to the 
sin supplemental petition, on the ground of inconsistency and change of 
sed original cause of action, was, therefore, properly overruled. 
xed The defendants, however, object to the maintenance of the action, 
hole on the ground that there was neither allegation nor proof that defend- 
that ants had been put in default, both of which, they contend, are essential 
ther in such a suit. 
wk ; The contract sued on is an obligation with a penal clause, the latter 
om- being “a secondary obligation entered into for the purpose of enforcing “ 


the performance of the primary obligation.” C. C. 2117. 


ec of “The penal clause is the compensation for the damages which the 
tan- creditor sustains by the non-execution of the principal obligation.” 
ress, C. C. 2325. 

‘act, ** Whether the principal obligation contain, or do not contain, a term 
and in which it is to be fulfilled, the penalty is forfeited only when he who 
ce of has obligated himself * * is in default.” 

-om- Under these textual provisions, in actions to enforce penal clauses, 
-im- two inquiries must be made, viz: 1. Has the obligor failed to perform 
om of the primary or principal obligation? 2. Is he in default ? 

rily ; As to the first question, if the evidence otherwise left it in doubt, 
per- which it does not, the agreement to arbitrate the report of the arbitra- 
con- tor selected jointly by plaintiff and defendants, and the action had on 


his report would conclusively settle it. They establish beyond ques- 


mer- tion, that up to that time, the press had not been accepted by plain- 
ether tiff, and was not “in acceptable condition,” according to the require- 
rties, ments of the contract. 

com- As to the second question, we consider that the construction upon 
vhich plaintiff's premises and delivery to him of a press constructed unskil- 
»table fully and not in accordance with the contract, was an active violation 


of the contract, which ipso facto placed defendants in default, without 
e 6th the necessity of any formal putting in mora. 
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Such has been the uniform jurisprudence of this Court, notwith- 
standing the broad terms of Art. 1931, C. C. Lobdell vs. Parker, 3 La. 
331; Martin vs. Pollard, 9 La. 174; Cable vs. Leeds, 6 A. 293; Nichol- 
son vs. Desobry, 14 A. 81; Hill vs. Penny, 15 A. 212. 

It is a mere play upon words to say that in an action for delay in 
delivery, plaintiff claims damages for delivery of imperfect and insufti- 
cient work. Properly speaking, it is not a question of delivery, it is a 
question of performance of the primary obligation, for the enforcement 
of which the penal clause was provided. The delivery of an imperfect 
press, not conforming to the contract requirements, was not the delivery 
contemplated by the contract ; was not a performance of the contract ; 
was, on the contrary, an active violation of the contract, and did not 
prevent the running of the delay and the accruing of the penalty— 
subject to equitable abatement under C. C. 2127, in consideration of 
advantages which the plaintiff might have derived from the partial 
execution. 

Another objection to plaintiff’s recovery, urged on the oral argument 
of defendant’s counsel, though not insisted on in his brief, is this : that 
by taking possession, and making use of the press as constructed, and 
by subsequent acceptance of the same after further work done upon it, 
and by paying the entire contract price without deducting the damages 
now claimed—plaintiff waived and remitted his right to such damages. 

As to the taking possession and use of the defective press, it is to be 
considered that it was erected upon brick foundations on the premises 
of plaintiff, and is, therefore, subject to the same principles which are 
applicable to defective buildings on a man’s land, or defective repairs 
on his house, or defective ploughing in his tield, or defective engines 
and boilers put in his ship. In such cases a man is put in possession 
by the very construction of the work on his premises, as a concomitant 
of his possession of the premises themselves, and he has the right to 
make such use of it as its defective condition will admit of, without 
thereby waiving his right to damages. Smith vs. Brady, 17 N. Y. 173: 
Munroe vs. Blunt, 8 Ell. and Black, 749; Wenhurst vs. Deely, 2 Man. 
G. and Scott, 253; Railroad Co. vs. Smith, 21 Wall. 250; Stewart vs. 
Fulton, 31 Mo. 59; Findley vs. Breedlove, 4 N. 8S. 105 ; Conery vs. Noyes, 
17 A. 203. 

Principles differing to some extent might apply to the case of inde- 
pendent chattels, such as a piece of furniture or a carriage, constructed. 
under contract, as to which the party would have a clear and conven- 
ient option of taking or leaving. 

As to payment of the price without retaining therefrom the damages 
as authorized by the stipulation in the contract, it is held by high 
authorities that such a stipulation is one exclusively for the benefit of 
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the party, which he can waive without prejudice to his right to recover 
damages in a separate action. Duckworth vs. Allison, 1 Mees and W. 
412; Riggs vs. Burbridge, 15 id.; Smeed vs. Ford, 1 Ell. and Ell. 602; 
Benjamin vs. Hilliard, 23 How. 162. 

Such settlement may afford some evidence of waiver or remission, 
but certainly not by itself sufficient. Remission is in the nature of a 
donation, a gratuitous abandonment of a right, not to be inferred except 
from acts clearly inconsistent with any other hypothesis. In this case, 

, We consider that the receipts taken by the plaintiff, contain in them- 
selves, clear evidence that he did not intend to abandon his right to 
damages. They contain language carefully excluding the idea that he 
intended by the payment to admit this completion of the work or to 
exonerate the defendant’s from their obligations under the contract. 

After careful scrutiny of the evidence, we are unable to satisfy our- 
selves that the judge erred in his computation of the amount of time 
lost by plaintiff in the working of the press, by reason of its defective 
construction, or in the abatement of the penalty which he allowed 
defendants on account of the benefits derived by plaintiff from its 
partial execution. Nor do we think he erred in charging Schwartz & 
Bro. with the amount paid to their co-defendant, Golding, for the repairs 


made by the latter within one year from the date of the final acceptance 
of the press. 


On July 6th, 1877, when the acceptance and final payment took place, 

a document was drawn declaring that the defendants “do hold them- 
selves responsible for all repairs and breakages for the next twelve 
months, provided such repairs or breakages are not owing to the negli- 
gence or fault of the party of the second part, as per terms of 

contract.” 

This was signed by M. Schwartz & Bro., to whom the money had 
heen paid, and who promised and bound themselves to procure the 
signature of Golding, which they neglected to do. As to Schwartz & 
Bro., certainly this agreement must be considered as if signed by Gold- 
ing. Subsequently, and within the year, thecentre piece of the “lower 
“platen” of the press broke. Mr. Golding was immediately notified and 
called on to repairit. He made a new piece and sent it to the press, 
but refused to deliver it unless plaintiff paid fer it, which plaintiff did, 
under protest, and under the compulsion resulting from the necessities 
of his business, which could not brook delay. There is no suggestion 
of any negligence fault on the part of the plaintiff, and we think the evi- 
dence sufficiently establishes that the breakage was such as defendants 
were bound to repair. Golding was the proper person to call on for the 
repair, because he was the one of defendants who had a foundry, who 
built the press, and was in condition to dothe work. There is no merit 
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in the defense of Schwartz & Bro. that they were not personally notified. 
The notice to their co-defendant and the doing of the work by him, was 
sufficient. Both defendants were bound to bear the expense of the 
repair and must refund the sum which plaintiff has paid therefor. 
Judgment affirmed at appellant’s cost. 
Rehearing refused. 








No. 8416. 
THE STATE OF LOUISIANA Vs. Simon DILWORTH. 


The affidavit of counsel appended to the Transcript in this case, 
cannot receive consideration and cannot be regarded as part of the 
record, subject to review by this Court. 

An indictment for larceny is valid though it does not say grand or 
petit larceny, inasmuch as the value of the object stolen is stated. 28 
An. 315, 24; 31 An. 61. 

In the absence of specific objection and affirmative proof to the con- 
trary, it will be presumed that the grand jury was legally organized. 
30 An. 885; 31 An. 380, 91, 368, 378. 

The Court a qua had the power to correct a clerical error in its 
Minutes during the term. 


PPEAL from the Twelfth Judicial District Court, Parish of Rapides. 
Barbin, J. 


J. C. Egan, Attorney General, for the State, Appellee. 
W. W. Whittington, for the Appellant. 


The opinion of the Court was delivered by Levy, J. 








No. 8072. 
SUCCESSION OF DANIEL EDWARDS. 


On Motion To Dismiss. 


If, as alleged by Appellee, the Transcript was made by the ex-clerk of the court a qua 
and certified to by him under a false date, at a time when he was functus officio, the fault 
not being charged to the Appellant, cannot affect him. No ex parte evidence, in the 
shape of affidavits, is admissible to prove the averred falsity. 

It is settled beyond contestation, that a bond for costs is sufficient for a suspensive appeal to 
prevent the distribution of the funds of an estate. 

The Opposition to the Executor’s Account having been made by the Appellant, as natural 
tutor of his daughter, Regina Ann Nelson, the appeal taken by him as “tutor” will 
stand. 
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The oftice of the Judge ad hoc does not terminate with the judgment rendered by him. He 
has power to grant an appeal therefrom. 


On RULE TO RECEIVE EVIDENCE. 


After a motion to dismiss the appeal has been overruled, the Appellee cannot be permitted to 
proceed by rule on Appellant to show cause why certain evidence should not be received 
and, ultimately, why the appeal should not be dismissed. All the grounds of dismissal 
should be urged in the original motion. 


Ox PETITION FOR A REHEARING. 


It is only where definitive judgments are rendered by this Court, that applications for a 
rehearing can be made and entertained: not when the decree is only an interlocutory 
order. 


Ox THE MERITS. 


When one of two Executors is not entitled to his commission, because he is a legatee, the 
other Executor should only receive the one-half of the two and a half per cent. commission. 

An Executor is entitled to his commission upon the whole amount of the property administered 
by him. 

Article 2278 of the Civil Code, which requires that the acknowledgment of the debt of a 
deceased person should, in order to iaterrupt prescription, be proved by written evidence, 
signed by the debtor, or by his specially authorized agent, does not require that the 
proof of the special authority should be also in writing. Such authority may be shown 
by verbal evidence. 


eo, from the Second District Court for the Parish of Orleans. 
Tully, Judge ad hoe. 


W. BE. Murphy and J. I. Tissot, for the Executors, Appellees. 


W. S. Benedict, E. D. Saunders and Leovy & Kruttschnitt, J. P. Hor- 
nor, and A. J. Villeré, for Opponents, Appellees. 


F. W. Baker, for Nelson, Opponent and Appellant. 


On Motion TO DiIsMiss. 


The opinion of the Court was delivered by 

Bermeupez, C.J. The executors of the deceased and one of the 
creditors of his estate, claim that the suspensive appeal taken by “ John 
Nelson, tutor,” from the judgment on his opposition to their account, 
should be dismissed for the following reasons, viz: 

1. The certificate appended to the transcript, is informal, incomplete 
and untrue. The transcript was not made by the Clerk of the Second 
District Court, before the 31st of July, 1880, or at any other time, but 
was begun prior to and completed after that date, by some other per- 
son. The certificate thereto, purporting to have been signed on that 
day, was not then signed by “ John Herbert,” who was, up to then, the 
clerk of said court, but was signed by him, in that capacity, long after 

28 
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that day, as though he was still the clerk of said court, which he then 
was not, said court having, with its clerk, passed out of existence on 
the first Monday of August, 1880. There was no one, after this date, 
authorized to sign such certificate, except the clerk of the Civil District 
Court for the Parish of Orleans, which had superseded the Second 
District Court, and who was the successor of said Herbert, and the said — 
clerk did not so sign said certificate. 

2. The transcript, so made, is contrary to law and to the rules of 
this Court, and offers no guarantee of the truthfulness, or correctness 
of the same, and on which it would be dangerous for appellees to go to 
trial. 

3. A suspensive appeal does not lie on the issue presented by appel- 
lant’s opposition, to prevent the distribution of the funds of the estate, 
on a bond for $150. 

4. Appellant does not show in what representative capacity he 
appeals, and has not appealed individually. 

5. The Judge ad hoc, acting in place of the Judge of the Second 
District Court, recused, was without power to grant an appeal, his 
mission having expired with the rendering of the judgment. 

On the first ground: Affidavits are offered to show the fact of the 
signing after the 31st of July, 1880, by “‘ John Herbert, Clerk,” of the 
Second District Court, of the certiticate at the end of the transcript. 

There is no averment in the motion to dismiss charging the appellant 
with a knowledge of the irregular signature preferred. From what 
appears, the appellant is perfectly ignorant of the irregularity, and did 
not procure it. If it exists, it is not imputable to him. We could not 
give effect to an admission of the irregularity by Herbert himself, as he 
could not be permitted to contradict, under oath, an attestation appa- 
rently made by him in an official capacity, and acted upon by an appel- 
lant, who had a right to presume the regularity of the certificate, and 
who acted in good faith; still less can we entertain and give effect to 
ex parte evidence, which, if it were admissible here, would be insufficient 
to establish the charge legally. Upon its face the certificate is in the 
proper form and complete, even unto the seal of the court. 

2. The transcript, thus certified, and the certificate standing, 
appears to satisfy the requirements of the law. We have not been told 
in what particulars it is at variance with the law, or the rules of this 
Court, and may be considered imperfect. If it be defective in not 
including matters which should. have been embodied in it, or in 
embracing matters which should not have been incorporated in it, 
parties claiming to be aggrieved are not left without remedy before the 
trial of the case. If the transcript be not deficient, or being so, the 
deficiencies can be easily remedied, we cannot see what ground of com- 
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plaint any of the parties litigant, having interest adverse to that of the 
appellant, may have to ask that the appeal be dismissed. 

3. It is settled beyond the possibility of a doubt, by along unbroken | 
current of decisions, that, in a case like this, a bond for costs in the 
amount fixed by the court is sufficient to make the appeal suspensive, as 
characterized by the court when it allowed it. 16 L. 515; 10 A. 345; 27 
A. 685; 20 A. 108 ; 22 A. 178 ; 27 A. 231; 28 A. 871; 21 A. 43; 30 A. 283. 

4. The opposition was made by the appellant, as natural tutor of 
Regina Ann Nelson, his daughter. An appeal taken by him, as “ tutor,” 
from a judgment on that opposition and a bond furnished by him in the 
same manner, under-the order of appeal, without mention of the name 
of his ward, must be viewed and treated as taken by him as tutor by 
nature of his said minor child. No other construction is possible. 

5. The record does not show that the order of appeal was granted 
by the Judge ad hoc. It may well be, under the authority in succession 
of Pinaud, N. R. (O. B. 46, fo. 221), that the Judge of the Second Dis- 
trict Court should not have recused himself; but if this were the case, 
then the appointment of the Judge ad hoc would have been unauthorized 
and his judgment would be a nullity; but if the District Judge properly 
recused hiiuself, and if the appointment of the Judge ad hoc was legally 
made, the mission of the latter did not terminate with the judgment, 
but continued to the very end of the litigation, mainly for the enforce- 
ment of the judgment when final and executory. 

Whether granted by the District Judge, as the movers contend it 
should have been, or by the Judge ad hoc, who, we think, had authority 
to allow it, the order of appeal must be maintained. 

It may be of some interest to say that the transcript in this case 
covers 726 pages, and that the opposition of the tutor is to a distribu- 
tion of some $15,000, in which parties in interest might have been 
permitted to participate, after reserving out of the same an amount 

sufficient to satisfy opponent’s claim. R. C. C. 1470. 

The motions to dismiss are overruled, with costs. 


On RULE TO RECEIVE EVIDENCE. 

The opinion of the Court was delivered by 

BerMupbEz, C.J. Since the rendition of the decree herein, overrul- 
ing the motion to dismiss made in this case, the movers, who are 
creditors, have taken a rule on the appellant to show cause why evi- 
dence should not be received to prove an averment in said rule, which 
Was not incorporated in the motion to dismiss, viz: *‘ that the date 
appended to the transcript was so appended on the 4th of November, 
1830, by John Herbert, not then clerk of any court, at the request of 
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appellant, for the benefit of appellant, and to the prejudice of appellees, 
and contrary to law,” and why, ultimately, the appeal should not be 
dismissed. The proceeding is novel. 

After a motion to dismiss has been made and overruled, it is irregu- 
lar for movers to take a rule of this description, to supply the deficien- 
cies of the motion to dismiss. Were such proceeding tolerated, it 
might be indefinitely renewed. Parties moving for the dismissal of 
appeals, must allege all their grounds together in the original motion. — 
In any event, the rule presents a new matter, viz: a charge of delin- 
quency on the part of the appellant, to whom no fault was previously 
imputed, and comes forty days after the filing of the transcript. 

The complaint is that the transcript is not properly signed, not that 
it is incomplete or deficient. In either case, it would not be a cause of 
dismissal (24 A. 61; 27 A. 473; 28 A. 576) in the absence of proper 
seasonable averment by appellees, of default on the part of the appellant. 

The rule is dismissed with costs. 


On PETITION FOR A REHEARING. 

The opinion of the Court was delivered by 

BERMUDEZ, C. J. The motion to dismiss having been overruled, the 
movers, who are the executors of the deceased, have applied for a 
rehearing. 

The decree complained of was not a final judgment. It was a mere 
interlocutory order, C. P. 538, rendered on a preliminary matter. 

It is only where definitive judgments are rendered, which dispose of 
cases before this Court, that applications for a rehearing can be made 
and entertained. A final judgment is one which decides all the points 
in controversy between the parties, and which may have the effect of 
res adjudicata. 

Had the motion to dismiss prevailed, the judgment sustaining it 
would have been a final judgment, and the appellant would have a right 
to petition for a rehearing. C. P. 911, 912, 539. 

Application dismissed. 


ON THE MERITS. 

The opinion of the Court was delivered by 

Levy, J. Tothe account and tableau of distribution, filed by the 
executors of Daniel Edwards, numerous oppositions were filed. The 
lower court which tried them, rendered judgment on the 5th June, 
1880, which was amended by the same court on 21st June, 1880, allow- 
ing to W. E. Murphy, executor, the sum of $727.15, as commissions, 
and rejecting and disallowing the claim of J. W. Marshall, co-executor, 
for commissions, and reserving to W. E. Murphy his right to claim his 





~—— 


ees, 
; be 


‘gu - 
ien- 
l, it 


1 of | 


ion. 
‘lin- 
usly 


that 
e of 
oper 
lant. 


, the 
or a 


mere 


se of 
nade 
oints 
ct of 


ng it 
right 


NEW ORLEANS, MARCH, 1882. 





Succession of Edwards. 





commissions on the sum of $35,000, now claimed in the suit in the Third 
District Court vs. J. D. Edwards; reducing the item in favor of J. L. 
Tissot, Esq., for attorney’s fees, (as assented to by all parties in 
interest) to $1500; reducing the items of funeral expenses from $265 
to $200; recognizing as privileged creditors, Gauthreaux, sheriff, 
and Handy, ex-sheriff, respectively for $13.20 and $16.80; and as 
ordinary creditors, John Nelson, tutor, for $1635.65, with legal interest 
from 15th April, 1878; Eugene Garreau for $322.20, with 8 per cent. 
interest from 22d April, 1878; Phillippe Faivre, for $1168.90, with 8 
per cent. interest from 22d April, 1878, and Alfred Jacob, for $917.15, 
with 8 per cent. interest from 22d April, 1878; decreeing that Albert 
Taylor be placed on the tableau for the amount of his two mortgage 
notes, to be paid by preference out of the proceeds of the property to 
him mortgaged, say for the sum of $11,000, with interest at 8 per cent. 
per annum, from 9th June, 1878, together with 5 per cent. attorney’s 
fees thereon, and the further sum of $255, for premiums of insurance 
paid by him, and ordering the tableau, as thus amended, to be 
homologated. 

On the trial of the rule on motion for a new trial, this judgment was 
further amended, by decreeing that the interest on the mortgage debt 
to Albert Taylor, cease as of date of sale of the mortgaged property. 
viz: 7th of June, 1879; that the interest allowed in favor of Phillipe 
Faivre, Alfred Jacob, John Nelson, tutor, and E. Garreau, cease as 
of date October 8th, 1879, the date of filing account ; ordering payment 
of costs and expenses in completing act of sale to Albert Taylor; costs 
of clerk ; reservation by execution of 225 for future costs of clerk, and 
$10 for costs of writing of decree and the payment of balance pro 
rata to ordinary creditors, and rejecting the item of $52.50, traveling 
expenses of Mrs. Edwards. 

Orders for appeals were granted to Mrs. Eliza J. Nelson, wife, etc., 
and to John Nelson, tutor, but an appeal was taken and perfected only 
by Nelson, tutor. 

The oppositions which are now urged to the accounts are as follows: 

Faivre and Jacob both oppose the claims of Albert Taylor on the 
two mortgage notes of $5500. They plead against the notes the pre- 
scription of five years. 

John Nelson, tutor, opposes the item of $1735.65, with legal interest 
from 15th April, 1878, for which he is recognized as a creditor in the 
account, and claims that it should be amended by recognizing him as a 
creditor for $1829.80, with 5 per cent. interest from 30th July, 1878, to 
8th October, 1879. He also contends that the executors should be charged 
with the rents of certain property of the succession for 6} months, at 
#80 per month. 
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He also contends that the executors are liable for and should be 
charged with two notes for $2500 each, due by J: D. Edwards to D. 
Edwards; also that the executors should be held liable for and charged 
with the value of certain household furniture and movables worth 
$1500; the household furniture and office furniture, $250; which, he 
alleges, belonged to Daniel Edwards, the deceased, although claimed 
by and remaining in the possession of his surviving widow. 

He also opposes the allowance of Murphy, executor, of $727.15, and 
alleges that it should be reduced to the sum of $289.65. He finally 
opposes the claim of Albert Taylor on the said mortgage notes, and 
holds that the executors should be required to account for the entire 
purchase price of the mortgaged property sold and purchased by 
Taylor, $13,000. 

E. Garreau opposes the allowance of executor’s commissions, and 
claims that it should be reduced to $289.65, due Murphy, one of the 
executors, who is alone entitled to commission. He opposes the item 
of $240.15 auctioneer’s charges, and insists that it should be reduced 
to the sum of $87. 

He opposes the allowance, as expenses of last illness, amounting to 
$596, alleging that the item of $231 physicians’ bills, is not privileged, 
because it is not shown that they were registered; that the item ot 
$182.78, loaned to the deceased during his last illness is not a privilege, 
that the railway fare from New York to New Orleans of J. W. Marshall 
and Mrs. Edwards, ($105) is not a proper charge against the succession 
and should be disallowed ; that the fare on body of deceased from New 
York to New Orleans, ($85) should be embraced in the cost of funeral 
expenses. 

He opposes the item for funeral expenses (including the last named 
item of $85), amounting to $349.65, on the ground that, if the plea of 
prescription to the notes held by Taylor is overruled, the succession 
will be insolvent, and this charge should be reduced to $200. He also 
opposes the claim of Albert Taylor on the two mortgage notes, urging 
that they are prescribed. 

As to the executor’s commissions, we concur with the judge @ quo in 
his disallowance of commissions to Mr. Marshall, one of the executors, 
who was also a legatee under the last will of the testator. He falls 
directly under the inhibition contained in Art. 16386, R. C. C.: ‘“Testa- 
mentary executors, to whom the testator has bequeathed any legacies 
or other gifts by his will, shall not be entitled to any commission, unless 
the testator has formally expressed the intention that they should have 
the legacies over and above their commission.” In the will of Daniel 
Edwards, there is no such formal expression of intention by the testator 
and there is no renunciation by the executor and legatee. The com- 
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missions to which Mr. Marshall would have been entitled, but for the 
obstacle mentioned, accrue to the suecession, and Mr. Murphy is enti- 
tled only to his half of the 24 per cent. commission ; i. ¢., 1} per cent. 
We think the executor should be allowed his commissions upon the 
amount administered upon by him. He has waived and expressly dis- 
claims any right to commissions on the property sold by the sheriff and 
the amount of the claim against Murphy, and the claim of $5000 on J. 
D. Edwards, for the collection of which no steps have been taken, say 
212,000 x $1850 x $5000 ; which leaves $72,022.40, amount of inventory, 
less $48,850=358,172.40, on which he should receive as commissions, at 
i} per cent., say $627.15. 2 R. 445; 12 L. 608; 3 R. 283; 12 R. 155; 7 
A. 475; 3 A. 624; 12 A. 334. 

The claim of John Nelson, tutor, should be increased from $1635.65, 
to the sum of $1829.80 with interest, as allowed in the judgment 
appealed, the costs incurred in the suit for the enforcement of the mort- 
gage in favor of the minors, being a portion of the real indebtedness of 
the succession in this matter. 

We do not think that the executors are liable either for the rents of 
the property, or for the notes for $2500, referred to in the protest in the 
inventory, with which opponents seek to charge them, and the reason- 
ing of the Judge a quo is satisfactory to our minds on these subjects. So 
also as regards the alleged liability of the executors for the furniture. 
The evidence in the record satisfies us that it was not the property of 
the deceased, Daniel Edwards. 

The most important question submitted for our decision in this case 
is the plea of prescription, which is opposed to the claim of Albert 
Taylor on the two mortgage notes of $5500 each, dated on June 9th, 
1870, and maturing one year after date. This question has been very 
earnestly and ably argued on both sides, orally and in briefs. The 
lower court held that prescription had not accrued on the notes. The 
circumstances are as follows: 

As just stated, these notes matured one year after date, including the 
days of grace allowed, on the 12th June, 1871. On ‘the 12th day of June 
in the several years, 1871, 1872, 1873, on the 9th June, 1874, 1875, the 
following endorsements were made on the notes: ‘ By mutual consent 
the payment of this note is postponed to 9-12 June (1872,) all interest 
on the same having been settled up to that date. (Signed) Daniel 
Edwards, per James D. Edwards.” The endorsements respectively 
extending payment one year from dates of endorsements. 

On July 7th, 1877, the following endorsement was made: ‘ By mutual 
consent, the payment of this note is postponed to 9-12 June, 1878, all 
interest being presently paid to that day.” (Signed) Daniel Edwards, 
by W. E. Murphy. 
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As stated by counsel for the opposition: The point at issue is 
this: does the law, as laid down in Art. 2278, R. C. C., require that the 
authority of the specially authorized agent, mentioned in that Article, 
should be proved by written evidence, or may it be proved by parol ? 

The Article reads thus: ‘ Parol evidence shall not be received to 
prove any acknowledgment or promise of a party deceased to pay any 
debt or liability, in order to take such debt or liability out of prescrip- 
tion, or torevive the same after prescription has run or been completed. 
But in all cases mentioned in this Article, the acknowlédgment or 
promise to pay shall be proved by written evidence, signed by the party 
who is alleged to have made the acknowledgment or promise, or by his 
specially authorized agent or attorney in fact.” 

We have been at great pains in considering the reasons on which 
opponents rely to sustain their plea of prescription, and cannot agree 
with them in the construction of the law for which they contend. The 
law forbids proof by parol of any acknowledgment or promise of a 
party deceased to pay any debt or liability, in order to take it out of 
prescription or to revive it after prescription has accrued, but it con- 
tains a further clause which explicitly defines what kind of an acknowl- 
edgment or promise shall be made in order to operate as an interrup- 
tion or renunciation, to-wit: that “ such acknowledgment or promise 
to pay, shall be proved by written evidence, signed by the party making 
it, or by his specially authorized agent or attorney in fact.” This, to our 
mind, is clear and full, and contains no ambiguity, is involved in no 
doubt and the intention and reasons of the law-maker are distinctly 
set forth. In short, it manifestly required that these acts of acknowl- 
edgment or promise to pay should be evidenced by writing done or 
executed during the lifetime of the party debtor, and this written 
acknowledgment shall be in existence, signed by him or his special 
agent or attorney, prior to his death. We are asked to add to the law 
an independent provision and to eke out the intention of the law-maker 
by declaring that, where the acknowledgment or promise to pay is 
written and signed by one specially authorized for that purpose by the 
deceased in his lifetime, it shall not be sufficient, unless the authority 
thus to act shall have been given in writing by the deceased. To do 
this would be to assume legislative functions, and, in the absence of 
ambiguity of expression, not to construe the intention of the legislature, 
not to pass upon the latent meaning on account of such ambiguity, not 
to render clear what by its verbiage needs judicial construction, but 
virtually to make a new enactment and enlarge the statute by the 
addition of a new rule, and the adoption of a proviso explanatory 
merely, but original in all its features. 

It is not contended that the mandate to acknowledge and consent to 
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extension of payment of a note or other liability is required to be 
in writing. Those mandates which are required to be written are 
expressly enumerated in writing, and this not one of them. “ Inclusio 
unius est exclusio alterius.” Besides, the authorities on the subject 
are conclusive on this point. An analysis of the article which we have 
quoted above satisfies us that it is only contemplated thereby, that 
there should have been a written acknowledgment or promise to pay, 
and that this should have been made either by the debtor himself or his 
specially authorized agent or attorney in fact. As we have before said, 
no written authority was necessary for the constitution of such special 
agent or authority. The verbal authorization justified him in making 
the written acknowledgment, just as a verbal authorization would be 
suiticient for him to purchase or sell a movable for his principal, and 
being at the time the legally authorized agent of the principal, the 
acknowledgment was the acknowledgment of his principal, and having 
been made in writing, is a full compliance with the plain requirements 
of the law. If it had been intended that the authority to the agent 
or attorney should be in writing, the law would have so declared, and 
in the absence of such declaration, we cannot supply a new rule. The 
plea of prescription is not to be supplied by the Court, nor is its effect 
to be enlarged by implication. 6 La. 587; 2 A. 890; 21 A. 477; 2 A. 
290 ; 22 A. 445; 5 R. 473; 14 A. 514; 4 A. 509. 

Wherefore, it is ordered, adjudged and decreed, that the judgment 
appealed from be amended, by allowing the claim of John Nelson, tutor, 
for the sum of $1,829.80, with legal interest from April 15th, 1878, until 
eth of October, 1879, the date of filing of the account, by reducing the 
commissions of W. E. Murphy to the sum of $627, and, in all other 
respects, said judgment appealed from be affirmed, at the costs of the 
succession of D. Edwards as to the opposition of John Nelson, tutor, in 
both courts, and the other opponents, appellants, to pay the costs of 
their several oppositions in both Courts. 


CONCURRING OPINION. 

The opinion of the Court was delivered by 

Frxner, J. I fully concur in the opinion just read, and deem the 
reasons given therein ample and conclusive. As, however, the ques- 
tion of prescription is important, and a different view is urgently and 
vigorously insisted upon by some members of the Court, I venture to 
give the order of my own thoughts in my own language. 

It is the general rule of our law that interruptions of prescription, 


by acknowledgment of a debt, or promise to pay it, may be proved by 
parol. 


Prior to 1358, this general rule was subject to no exceptions. 
29 
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In that year a statute was passed, establishing certain exceptions to 
that rule, which statute is now embodied in Article 2278, C. C. 
Amongst other exceptions that statute provided, that “ parol evidence 


shall not be received to prove any acknowledgment or promise of a 


party deceased to pay any debt, in order to take such debt out of 
prescription.” 

Had the Article stopped here, the analogy between its provisions and 
those of Articles 2275 and 2440, relative to the proof of title to immov- 
able property, would have been complete, and the decisions of this 
Court, holding that agency in matters affecting such titles must be in 
writing, would have been applicable. 

But the Article does not stop here. It proceeds to fix and define the 
kind of evidence by which such acknowledgment may be proved, to- 
wit: “ By written evidence, signed (either) by the party, or by his 
specially authorized agent or attorney in faet.” 

Under familiar rules of construetion, negations are controlled by 
affirmations, and general provisions cannot derogate from special ones. 
The first general negative clause of the statute is, therefore, entirely 
limited and controlled by the final affirmative and special description 
of the kind of evidence which shall be received in proof. 

When a party, seeking to prove the acknowledgment of a party 
deceased, presents “‘ written evidence, signed by his specially author- 
ized agent or attorney in fact,” he is as much within the letter of the 
statute as if he presented similar “ written evidence signed by the 
party.” In either case, he must prove that the document is what it 
purports to be. If it purports to be signed by the party, it must be 
proved that it was so signed. If it purports to be signed by his duly 
authorized agent, it must be proved to have been so signed. 

The only “ written evidence” referred to, or required by, the statute, 
is “ written evidence,” which is equally good, whether signed by the 
party or by his duly authorized agent. To say that the mandate to the 
agent is embraced within the requirement of such “ written evidence,” 
involves the holding that such mandate may be signed either by the 
party or by the agent himself. 

We are utterly unable to discover in this statute any restriction of, 
“or exception to, the general rule of our law, that mandates of this 
character may be made and proved without writing, or any warrant 
for holding that acts done under a verbal mandate, perfectly valid, and 
evidenced by written proof in literal conformity with the requirements 
of the statute, can be robbed of their legal effect by judicial interpola- 
tion of rules of evidence not expressed in the statute and contrary to 
the general law. 

Generalizations as to the object of the law and as to dangers of its 
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evasion under our interpretation are entitled to no weight whatever. 
Possibly the law-maker might have adopted a law more stringent than 
this law is, under our construction of it, or even under the construction 
placed on it by the minority of the Court. 

It is sufficient for us to say that he has not done so. We obey the 
legislative will as we find it clearly expressed in thg statute. 

Quoties in verbis nulla est ambiguitas, ibi nulla expositio contra verba 
Jienda est. 

I tind but one authority in our own reports that seems to me to have 
any bearing on the case, and that a doubtful one. In proof of default 
by a “demand in writing,” under Article 1905, C. C. (Rev. 1911) this 
Court held, that where such demand in writing was made by an agent, 
parol evidence was admissible to prove the agency. Laville vs. Rightor, 
17 La. 303. 

Bat this is essentially a statute of frauds, and it is perfectly settled, 
that under the statutes of frauds prevailing in England and our sister 
States, where the statute requires written evidence signed by the party 
or by his duly authorized agent, it is not necessary that the agent’s 
authority should be in writing, except in cases where the statute 
expressly so requires. Ist Greenleaf Ev., §§ 267, 262, 269, and author- 
ities there quoted. 

I see no reason why this Court should adopt a different rale. 

The original English statute of frauds, 29 Car. II. C. 3, in its 4th see- 
tion, prohibits proof of certain agreements, “unless the agreement shall 
be in writing signed by the party to be charged, or some person by him 
thereunto lawfully authorized.” As heretofore indicated, it has been 
universally held, in England and our sister States, that the agent's 
authority need not be in writing. 3 Parson’s Equit. p. 12; 2 Kent Com. 
p. 663. 


Considering our close connection with commonwealths which have 


long lived under this statute, and considering the exact equivalency of 
the language employed in our act, I think it a fair inference that this 
language was employed under the full expectation that it would 
receive the same interpretation which had been given to like language 
in the familiar jurisprudence referred to. 


DISSENTING OPINION. 


The opinion of the Court was delivered by 

Bermupez, C. J. I respectfully differ from the majority of the 
Court on the question of the nature of the evidence required to prove 
the agency of a party to acknowledge and promise to pay notes of 
a deceased person prescribed on their face. I think that oral testimony 
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should not have been received to prove that agency, and that none but 
written evidence could have been admitted. 

It is clear to every mind, that the law of 1858, relative to written 
evidence in certain cases, now Article 2272 of the R. C. C., and which 
is couched in significant negative language, prohibits the admission by 
the Court of any’ oral testimony to prove an acknowledgment of a 
party deceased to pay any debt, in order to take such debt out of pre- 
scription, and exacts that theacknowledgment and promise to pay shall 
be established by written evidence, signed by the party alleged to have 
made the acknowledgment or promise, or by his specially authorized 
agent or attorney in fact. 

This law has been declared to be one of public order, and that parties, 
by their conventions, cannot be permitted to derogate from the force 
of its provisions, and thus to nullify it in its application. 23 A. 747; 
26 A. 221. 

It isa law addressed to the Judge for his official guidance, and 
which makes it his duty, proprio motu, to arrest the admission or intro- 
duction of verbal testimony, and when already administered, to ignore 
and disregard it completely. 

The object of the law, in view of the appalling abuses prevailing in 
the days of its adoption, was to prevent the practice of fraud upon 
successions, and to that end, to silence the mouths of the negligent or 


mischievous living against the departed one, whose voice could be 
heard no more. 14 A. 274. 

It is palpably a remedial law, levelled against the perpetration of 
fraud. As such, it should be liberally and beneficially expounded to 
suppress, as effectually as morally possible, the mischief, and advance 


the remedy. 

In remedial cases, says Lord Mansfield, the construction of statutes 
is extended to other cases within the reason and rule of them. Atch- 
ison vs. Everitt, Cowp. 382, 391; see Duarris, p. 632 ; Sedgwick Const. 
of Statutes, 309; Cooley Const. Lim. No. 65; 1 Penn. 215; 1 Hammond, 
256, 385, 481; 2 Hammond, 74; 4 Barb. 65; 3 Mass. 254; 4 Mass. 439; 
6 Cal. 462 ; 52 Ill. 260;°7 Ind. 416; 2 Ohio St. N.S. 431; 7 Ohio, 247 ; 
1 Maryland Ch. Decis. 342; 8 Maryland, 88; 9 Ga. 523; 2.N. J. 623; 
19 Conn. 597; Coke Littleton, 268; 1 Blacks. 88; 4 Cranch. 224; 
Dudley, 182. 

The impossibility of contradicting witnesses, testifying to acknowl- 
edgments and promises to pay debts, prescribed on their face by 
persons since deceased, and their consequent entire immunity from 
temporal punishment for false swearing, were no doubt the incentives 
which impelled the passage of such a law, requiring written evidence 
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and forbidding absolutely the introduction of verbal testimony in such 
cases, however high the character of the witnesses offered might be. 

It is true that the law does not, in as many words, require that the 
authority of the agent be in writing; but if it can be viewed as some- 
what reticent on that subject, the reason for the omission can well be 
said to be that the legislature considered the principle that “ the agent 
to make a deed, must be authorized by deed,” so deeply rooted in our 
jurisprudence, that he deemed it superfluous to express it. 

The law clearly designs, that when an acknowledgment and a 
promise to pay are alleged to have been made by the attorney of one 
since deceased, the authority of that agent to make them vicariously 
for the principal, must be evidenced by a written power conferring it 
specially ; in other words, the law forbids that evidence of an inferior 
grade or solemnity be admitted to establish against the estate of the 
principal, an authority to make acknowledgments and promises to pay 
debts apparently prescribed, which could not be received had they 
been averred as made by him in person. 


If such were not the case, the essential proof required for the pro- 
tection of estates could be dispensed with and easily substituted by 
resort to the prohibited oral proof, in order to establish the power to 


execute the written act. 

To interpret the law differently, is practically to blot it entirely out 
of the Code. 

It is patent to my mind, that where the law requires such a fact be 
proved by an act under the signature of the principal, or of his agent, 
specially authorized, the authority of the principal to the agent, to make 
the written acknowledgment, must itself be in writing. 

That power to acknowledge and promise to pay isitself an acknow]l- 
edgment of the debt, which could not be proved directly against the 
principal’s estate or succession otherwise than in writing. How, then, 
could the acknowledgment by the agent be permitted to have been 
made so as to bind, unless upon written authority to make it? 

The rule of evidence applicable to this subject, is recognized by 
elementary writers and applied in numberless cases. 

Kent says: ‘“‘ Where any act is required to be by deed, the author- 
ity of the attorney to execute it must be commensurate in point of 
solemnity and by deed also. The agency must be antecedently given 
or be subsequently adopted.” See Gage vs. Gage, 10 Foster, 420. 

Story on Agency says: ‘ Whenever any act of agency is required 
to be done in the name of the principal under seal, the authority to do 
the act must generally be conferred by an instrument under seal.” 

A mere unsealed writing will not be sufficient to make the execution 
of the deed by the agent valid at law. * * * The ground of this 
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doctrine seems to be, that the power to execute an instrument under 
seal should be evidenced by an instrument of equal solemnity, by 
analogy to the known maxim of the common law, thata sealed contract 

- can only be dissolved or released by an instrument of as high a dignity, or 
solemnity. Hodem modo quo oritur, eodem modo dissolutur. See Dig. 
L. 50, tit. 17, 1. 35; Pothier on Oblig. by Evans, Nos. 571 to 580. 

Greenleaf concedes the proposition so absolutely, as a matter of 
course, that “‘ the agent to make a deed must be authorized by deed,” 
that his efforts are directed to finding out exceptions. Vol. 1, $269. 

Wait (Actions and Defenses), in support of the proposition that 
‘¢ whenever an act of agency is required to be done in the name of the 
principal under seal, the authority to the agent or attorney to do the 
act must be conferred by a like instrument,” refers to the following 
authorities: 5 N. Y. (1 Seld.) 229; 5 Binn. 613; 11 Ohio, 223; 5 B. 
Monroe (Ky.) 75; 6 Mees & Wells. 200; 22 Gratt (Va.) 600; 30 Ga. 
278; 40 Mo. 69. 

‘“‘ The long established rule is, that where an agent is to execute his 
authority by deed, it is absolutely requisite that the authority to do so 
should be under seal.” Ewell Evans on Agency, Ed. 1879, No. 17, on 
p- 26: also Roberts on Frauds, 355, 366; Paley on Ageney, 158; 
Wait’s (A. & D.) Vol. 1, p. 218. 

Precedents at common law, which may be invoked as supporting the 
admissibility of parol to prove an agency to do an act, the evidence of 
the doing or execution of which isin writing, must be taken cum grano, 
subject to the purport and meaning of the term, in that system. 39 
Wis. 614; 11 Ad. & E. 589; 3 Hill, 72. 8M. & W. 840; 7 Cush. 371. 

Parol there means that which may be or may not be in writing and 
which need not be in writing. The writing is accidental, not a pre- 
scribed or necessary formality. 

Contracts which do not require a seal and may be valid whether in 
writing or by word of mouth, are probably classed as parol, for the 
idea is, to treat the writing as unimportant, not to deny it. Abbott 
Law. Dict., Vo. Parol, p. 240; Ib. Vo. Deed, p. 354. 

The requirement of our law for the production of a written instru- 
ment to prove certain facts is equivalent to that of the common law, in 
relation to acts or deeds under seal. R. C. C, 2234, 2235, 2240, 2242. 

The exigencies in the one exist alike in the other system. The prece- 


dent invoked are of cases in which the act done was not required to 
be done under seal by the principal. Oral testimony is particularly 
excluded when the law, in negative language, forbids it from being 
received at all. 

Our Code, Art. R. C. C. 2992, on the subject of mandate, is to the 
effect, that a power of attorney may be given either by public act or 
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by a writing under private signature, even by letter; that it can be 
given verbally, but of this testimonial proof is admissible only con- 
formably to the title of conventional obligations. 

By reference to Article 2275, under that heading relative to the re- 
ception of testimonial proof, the article under consideration, which ever 
since 1353 forms part of our law on the subject of evidence, is to be 
found. 

Commenting upon Article 1985 of the C. N., which is identically our 
Article 2992, on the subject of mandate, Troplong, in his remarkable 
work, says: 

“Si Vexistence du mandat était problématique et que Tune ou 
Vautre des parties demandat a prouver oralement des faits que lon 
qualifierait @actes @exécution pour arriver par cette voie détournée, a 
la preuve méme de la convention, ou devrait étre repoussé. Avant de 
donner a ces faits le nom dactes dexécution, il faudrait établir lexis- 
tence antérieure du contrat auquel ils se ratachent et duquel ils 
découlent. Or, on n’a pas la preuve de cette existence; et si lon 
aspire 4 se la procurer par la preuve des faits articulés, on tourne dans 
un cerele vicieux. On ne fait pas attention qu’on n’exécute une con- 
vention quwautant que cette convention existe, que si elle n’existe pas, 
Vexécution alléguée n’est quwun vain mot et que la preuve des faits n’est, 
en réalité, que la preuve de la convention elle méme, preuve interdite 
par la loi.” Mandat, p. 161-2, No. 146. 

The rulings of the highest tribunal of this State have invariably 
recognized and erystalized the principle: 

‘Whenever the law requires the contract to be in writing, the power 
to execute it must be in writing also.” 7 M. 243; 2 L. 596; 8 R. 242; 
10 R. 35; 4 L. 168; LA. 72; 3 A. 3382; 6 A. 525; 21 A. 548; 28 A. 196; 
28 A. 678, down to 30 A. 900. 

In 16 A. 150, Humphreys vs. Browne, the Court said : 

“The authority of the alleged agent to make such lease, is not 
established by legal evidence. Asa party cannot be controlled in the 
order of introducing his evidence, the written agreement, signed by B. 
& K. for H., was admissible; but could have no effect as proof, until 
the agency was shown by evidence of equal dignity, which was not 
adduced.” 

It is an indisputable principle in the law of evidence, that when the 
law requires the evidence of acts done to be in writing, the proof 
offered, in order to produce effect, must either be complete in itself, or 
be supplemented by evidence of the same rank or dignity, oral or 
verbal testimony not being admissible against or beyond what is con- 
tained in such acts, nor of what may have been said before, or at the 
time of making them, or since. 
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For that reason, it has been held in a number of instances, which it 
would be idle to cite, that no oral or verbal testimony can be received 
to perfect the deticiencies in the written instrument, unless where 
error was alleged. The rule has been extended and applied even to 
cases in which the law did not require written evidence to prove the 
act, where such evidence, which could have been oral or verbal, was in 
writing. 

Nevertheless, in cases in which real estate or real rights were 
involved, the Courts have allowed weight and given effect to oral and 
verbal testimony, admitted without objection ; but this has never been 
done, and cannot be done, where the evidence is required to be in writ- 
ing and parties are denied the right of consenting to the reception of 
any other proof. 23 A. 747; 26 A. 221. 

In the case before the Court, the oral and verbal testimony admitted 
was introduced to supplement the written acknowledgment of the 
alleged agent, which was necessarily incomplete in itself, as it did not 
and could not carry on its face the evidence of the agency, and this, 
too, in violation of a prohibitory law couched in negative language. 

To permit oral testimony, in a case like the present one, is to defeat 
the very object of the law by permitting to be done circuitously that 
which could not have been done directly ; it is to open a wide gate for 
the spoliation of estates otherwise protected. 

The pernicious consequence of the admission of such oral proof will 
be, that all that spoliators of estates will hereafter have to do, in order 
to accomplish their nefarious purposes, will be to procure similar 
written acknowledgments, from any confederate assuming or purport- 
ing to have acted as agent of the deceased, and to have him to testify to 
his authority, after the opening of the succession. It is indeed hard to 
perceive how pleas of prescription, in such cases, will hereafter be 
maintained. 

I prefer not to take part on other points in the opinion, as I had not 
sufficient time to examine them thoroughly, and as my concurrence is 
unnecessary to make a decree. 


DISSENTING OPINION. 


The opinion of the Court was delivered by 

Pocnt, J. The Act of the legislature, No. 208 of 1858, a proper 
construction of which has created such diversity of opinion among the 
members of this Bench, is entitled: ‘An Act to require WRITTEN 
PROOF in certain cases.” 

In keeping with the object announced in its title, the act provides 
that written proof shall be required in the following cases : 
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1. Toshow interruption, by acknowledgment, of prescription against 
a judgment. 

2. To show interruption of prescription, by acknowledgment, of a debt by 

deceased person. 

3. To prove a promise to pay the debt of a third person. 

4. ‘To prove a promise to pay a written obligation when prescription 
has already run. 

It concludes with a clause repealing all laws, or parts of laws, in 
contravention therewith. 

The safest mode of construction of a law is to consider and ascertain : 

1. The reason for its enactment. 

2. The object proposed. 

3. The means of accomplishing the end in view. 

In applying this test to the section of the act which is under consid- 
eration in this case, we find : 

1. That the reason which prompted the enactment was the facility 
with which fraud could be practiced against successions, by admitting 
verbal testimony to show acts of acknowledgment of a debt by a person 
since deceased, in consequence of whose death and silence a perjured 
witness could, with impunity, be made to state acts of acknowledgment 
by the debtor, without the fear of suecessful contradiction from the only 
person who could be conversant with the real facts of the case. 

2. The object of the law was to shield successions from the possi- 
bility of such ill practices, and from the effect of such frauds. 

3. The means proposed were by excluding all parol testimony to 
show acts of acknowledgment of a debt by a deceased person, in order 
to take such debt or liability out of prescription, or to revive the same 
after prescription has run or been completed, ‘‘ but that in all such 
cases the acknowledgment or promise to pay shall be proven by written 
evidence, signed by the party deceased or his specially authorized agent 
or attorney in fact. 

It is conceded by the majority of this Court, that the payment of 
interests on the notes due by this succession, and the renewed promises 
to pay the same, if alleged to have been made by the deceased himself, 
could not have been proved by parol testimony, but that written proof 
alone could have been admitted to prove such payment or acknowledg- 
ments, with a view to show interruption of prescription ; but it is 
contended that the authority of the alleged agent, who has signed such 
an acknowledgment, can be proven by parol testimony; or, in other 
words, that an act which has for its only object the intention of 
requiring written proof in certain cases, has provided for an exceptional 


case in which written proof shall not be required. I suggest that such 


a construction is destructive of the very object proposed by the statute, 
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which is to shield successions from the eftect of statements by perjured 
witnesses, in making proof of the acknowledgments of debts by deceased 
persons. 

The object of the law in requiring the signature of the deceased to 
every act of acknowledgment of a debt alleged to have been made by 
him, was to place it beyond the power of perjury to accomplish the 
scheme of proving an interruption of prescription, by acts charged to 
the debtor himself, and under the construction of the majority of the 
Court, the fraudulent witness, by writing the acknowledgment himself 
as the alleged agent of the deceased, will be allowed by parol testimony 
to establish his authority to make such written acknowledgment. 

And thus, the fraud which the legislature intended to prohibit from 
being practiced directly, by false statements touching the acts of the 
deceased himself, can be practiced indirectly and with impunity by a 
false pretension to be the agent of the deceased, with full authority, 
shown by parol, to make a written acknowledgment in the name of the 
deceased, whose lips are closed against the pretensions of the impostor. 
Hence the protection intended to be thrown around successions, in the 
interest of heirs and bona fide creditors is completely paralyzed, and the 
object of the law absolutely defeated. 

By the repealing clause of the-act, the legislature clearly manifested | 
its intention of abrogating all laws heretofore admitting parol proof of 
the acknowledgment of debts, in so far as such proof could affect pre- 
scription, running or completed, in favor of successions; but the con- 
struction adopted in this case, excepts from the operation of this 
legislation, acts of acknowledgment of debts when signed by the pre- 
tended agent of a deceased person, in which case it is held that parol 
proof is admissible to complete the chain of the evidence which is required 
by the law to be entirely in writing. 

Not only is sucha construction violently repugnant to the textual 
provisions of the statute, but it is further forbidden by the considera- 
tion that the act itself, if open to such a construction, would to that 
extent be violative of the constitution, which was at the time of its 
passage the organic law of the State. 

Art. 118 of the Constitution of 1852, provided that ‘“ every law enacted 
by the legislature shall embrace but one object, and that shall be ex- 
pressed in its title.” The object of this act being to require written proof 
in certain cases, it is elementary that the act could not provide, in its 
body, for exceptional cases where written proof could not, or would 
not be required, because that object would not be included in its title, 
and for the further reason that it could not be thus constitutionally 
included, as the act would then have embraced more objects than one, 


It is therefore clear, that even if the intention of the legislature had 
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been under the title of the act, to provide for such exceptional cases, 
such intention would have been violative of the constitution under 
which it was created, and that portion of the act would have been null 
and void. 

The fact that the statute has since been incorporated as Art. 2278 of 
the Revised Civil Code, does not place it beyond the test which I have 
adopted, and which is universally recognized as the safest rule of 
construction of any enactment which may be subjected or liable to a 
misconstruction. 

The compilers of the Code had no authority in law to alter the 
meaning of any statute which they sought to incorporate in the Code, 
or to depart from the clearly expressed purpose contemplated by the 
legislative will at the time of the passage of the act. 

With due deference for my learned associates composing the majority, 
I sincerely deplore the error into which they have inadvertently fallen, 
and I respectfully dissent from their opinion on this point, and hence, 
I decline to take any part in the decree rendered on the various issues 
raised by the pleadings in the case. 

Rehearing refused. 
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The opinion of the Court was delivered by 

FENNER, J. On May 15th, 1875, J. J. Martin took out a policy of 
insurance with the defendant Company, for the sum of $9,000, on sugar 
and molasses in a certain warehouse. On the &th of June, 1875, the 
warehouse and contents were destroyed by fire. Shortly thereafter, 
Martin made claim for the entire amount of the insurance, with prelim- 
inary proofs duly sworn to by him, in which he stated that, at the time | 
of the fire, the warehouse contained, (besides molasses not belonging 
to him), 205 hhds of sugar, of which he was the owner bf 124, and the 
remaining 81 belonged to P. N. Canton. The Company not being 
satistied with these proofs, it was agreed between itself and Martin, 
that each party should appoint two experts, who should make a survey 
of the premises and report thereon. It appears from a preliminary 
agreement sigued by the experts, that the survey about to be held 
“shall be binding on both parties, said survey being held to ascertain 


9 


the possible contents of said premises.” The report itself, however, 
signed by all the experts, certifies as follows: ‘‘ We find, according to 
the plan herewith submitted, that on the left-hand side of the shed 
there were 95 hhds. of sugar ; we tind that on the right-hand side of the 
shed there were * * * 11 hhds. and 12 hhds. of sugar, and ina 
space measuring 184 feet, we find the contents so much consumed that 
it is impossible to certify that there was anything there at all.” In the 
accompanying plan, the 95, 11 and 12 hhds. are duly credited to 
certain spaces, while over the 18} feet space last referred to, is written 
the words: “35 hhds. claimed; no evidence of any such quantity.” 
The evidence satisfied us that this report meant what it says, that as 
to the 95, 11 and 12 hhds. it is not an estimate of possible contents, but a 
statement of amount of sugar actually in the warehouse, based upon 
the remnants of hhds. found in the debris of the fire. 

Without further evidence upon this report of experts, showing 
instead of 205 hhds. sworn to by Martin, only 118 hhds., certain or 
extremely probable, and an additional 35 claimed and possible, after 
some debate and controversy between the parties, and distinctly as a 
compromise, an adjustment was agreed upon and wa’ endorsed upon 
the policy as follows: 

“NEw ORLEANS, 15th June, 1875. 

A partial loss on this policy, amounting to $7,905.09, is hereby 
acknowledged and made payable to Mr. J. J. Martin, in sixty days after 
date, (Signed) P. Fourcny, President.” 

We say that this adjustment was clearly a compromise, because it so 
appears from the evidence, and because Martin accepted less than the 
amount which he claimed and for which he was insured, and the 
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Company allowed more than would have appeared to be due, according 
to the report of the experts. 

Thereafter, Martin applied to plaintiff to discount the loss. Plaintiff, 
with due caution and to assure himself of safety in the transaction, 
called in person upon the president of the Company, and had an inter- 
view with him on the subject, and subsequently, plaintiff sent his clerk, 
Mr. Gauthier, who had another interview with the president. The 
accounts of these interviews, given by plaintiff and Gauthier, differ 
somewhat from that given by the president; but even from the state- 
ment of the |..tter alone, it appears the president gave very strong and 
positive assurances that he believed the adjustment to be all right and 
that the money would certainly be paid at maturity, unless something 
should turn up.to invalidate it, such as the discovery that Martin had 
himself burned the warehouse. Upon these assurances plaintiff 
discounted the loss at ten per cent. off the face, paid the amount in 
¢ash, and took an assignment, of which he immediately notified the 
Company in writing. 

At maturity, defendant refused to pay, and plaintiff brings the present 
suit, setting forth in his petition the adjustment of the loss, the assur- 
ances received by him from the president, his purchase made on the 
faith of such assurances, the assignment te him, and notice to the 
Company, and claiming judgment for the amount. 

Defendant answers, denying generally, and averring specially, that 
the adjustment made is null and void, because * obtained through 
fraudulent misrepresentations made in the preliminary proof submitted 
by Martin to them,” on June 11th, 1875, in which Martin swore “ that 
the warehouse contained, at the time of the fire, 205 hhds. of sugar, of 
which 124 belonged to himself, and 81 belonged to P. N. Canton;” that 
upon his said representations, *‘ the respondents made said adjustment ;” 
that ‘subsequently, respondents ascertained that the total amount 
of the sugar contained in said warehouse, at the time of the fire, was 
only 52 hhds.” forty-nine of which belonged to P. N. Canton and three 
hhds. only to J. J. Martin; that by special stipulation in the policy, 
all fraud or attempt at fraud, by false swearing or otherwise, shall 
cause a forfeiture of all claim on the Company ; that by said fraudulent 
misrepresentations, the said policy has been vitiated, and is null and 
void. 

It is perfectly apparent that the allegations of fact and legal conclu- 
sions drawn therefrom, on which the above special defense rests, are not 
sustained by the evidence and the law of this case. 

1. It is manifestly untrue that the adjustment was made upon the 
faith of the representations made by Martin in his preliminary proofs. 
On the contrary, the report of the experts and the adjustment itself 
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demonstrate that the latter was made with full knowledge or belief, on 
the part of the Company, that said proofs were false and presumably 
fraudulent. Martin had sworn to a loss of 124 hhds. valued by him at 
above $14,000. The report of the experts establishes a loss of not more 
than 77 hhds. of Martin’s sugar. The Company adjusts the loss at 
$7,905. How is it possible to contend that the adjustment was based 
upon the representations in the preliminary proofs? And how ean it 
be claimed that the adjustment can be vitiated by a circumstance well 
known to the Company at the time it was made ? 

2. The defeuse, in the terms in which it is set up, is evidently based 
upon 2 breach of one of the warranties of the policy ; and would only 
be appropriate as a defense to an action on the policy itself. But this 
is not an action on the policy ; it is an action on the adjustment. The 
subject has been learnedly considered by the highest courts of Illinois 
and New York, and it is there settled that, where a loss has been 
adjusted between an Insurance Company and a policy holder, such 
adjustment is a new and independent agreement; that the action for 
such adjusted loss is a suit, not upon the policy, but upon the new 
promise or contract, and may be prosecuted under the common count 
upon an account stated; and that the Company cannot set up in 
defense to such action, breaches of warranties or stipulations in the 


original policy. Farmers’ Ins. Co. vs. Chemut, 50 Il. 112; Illinois 
Ins. Co. vs. Archdeacon, 82 id. 236; Smith vs. Glen’s Falls Ins. Co. 62 
N. Y. 85. 

We fully approve of the general doctrine of these cases (to which, 
however, there may be exceptions) and under its application to this 
case, the Company’s defense, so far as founded upon the provision of 
the policy vitiating it, in case of fraud or false swearing, falls to the 


ground. 


Under the circumstances heretofore detailed, we think all considera- 
tion of false swearing in the preliminary proofs is equally eliminated 
from the case. There remains nothing but the new and independent 
contract, partaking strongly, as we have shown, of the nature of 2 
transaction or compromise, which must stand upon its own merits, and 
which must be enforced, unless the defendant can establish a clear 
defense of fraud or error. The burden of proof lies upon the defendant, 
and he must establish it with clearness and certainty. Keogh vs. 
Forman, 33 A., not yet reported. 

It is not sufficient to show that Martin claimed more than he 
was entitled to. That the defendant knew when it made the adjust- 
ment. It is not sufficient to show that Martin has failed to prove 
satisfactorily that he had sugar in the warehouse to the value of the 
amount adjusted. The adjustment dispensed plaintiff from any proof 
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whatever on that subject. In the language of the Illinois Supreme 
Court: “ The insurer and the insured, both being competent to con- 
tract, mutually adjusted the differences between them, agree upon a 
balanee, which is endorsed upon the policy, and nothing further 
remains to be done by the insured under the policy, and nothing 
further is to be done on the part of the Company, except to pay over 
the balance which has been agreed upon and struck; * * after the 
adjustment, the rights of the parties became fixed. No affirmative act 
was required on the part of the insured to protect their rights. The 
Insurance Company was indebted to them in a definite and fixed sum 
of money, which it was bound to pay.” 82 Il. 236. 

It is not sufficient to raise doubts, even strong and reasonable ones, 
as to whether Martin had sugar to the value of the adjustment. 
Defendant carries the burden of proof, and must establish the fact by 
its evidence. 

While it may be that, technically speaking, plaintiff only stands in 
the shoes of Martin, so far as his substantial rights are concerned, yet 
the circumstances under which he accepted the assignment, certainly 
entitle him equitably to claim a strict and rigid application of these 
legal principles, and free him from those adverse presumptions resulting 
from the inconsistencies of Martin’s testimony and from the disappear- 
ance of his books and the like, which might have had some operation 
had Martin been himself the plaintiff. 

Under these principles, it would be little less than rashness for even 
an advocate to assert, in view of the vast mass of uncertain, incom- 
plete and contradictory evidence found in this record, that defendant 
has proved, with anything approaching legal certainty, that Martin did 
not have in the warehouse sugars belonging to himself equal in value 
to the adjusted amount. 

Tie defendant asserts in its answer, that “ subsequently to the 
adjustment, it ascertained that the total amount of the sugar contained 
in said warehouse, at the time of the fire, was only 52 hhds.,” of which 
only three belonged to J.J. Martin. This was certainly a bold assertion, 


in view of the report of the experts, and in view of the fact that one of 


its own experts had unequivocally sworn, at a judicial inquest held 
before this suit was brought, that he had actually counted the rem- 
nants of about 95 hhds. in the debris of the fire. 

The assertion rests alone upon the testimony of a single witness, a 
creditor of Martin, who connived at Martin’s claim, as long as he hoped 
to be paid out of the proceeds, and when that hope vanished, mischiev- 
ously interfered and stirred up this litigation. His testimony is con- 
tradicted by a cloud of witnesses, and is inconsistent with every fact 
in the record. 
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It would be useless for us to analyze this evidence. So far as the 
direct evidence of parties who saw and estimated or counted the hhds. 
just before the fire, is concerned, the preponderance is strongly in favor 
of plaintiff, and opens a question of veracity of witnesses, which was 
solved in favor of plaintiff by the Judge a quo, who saw and heard them 
and had better opportunities of determining it than we can have. 

So far as the indirect evidence touching purchases and sales, re- 
movals and entries, goes, it is so confused, incomplete and contra- 
dictory, that opposing counsel present a variety of theories, about 
equally plausible, from which, on the one hand, it would follow that 
Martin had no sugar at all, and on the other, that he had even more 
than he claimed in his preliminary proof. In this sea of conjecture and 
uncertainty, our minds find no resting place except on the firm prin- 
ciple that the burden of proof rests on defendant, and that the judg- 
ment appealed from is not to be disturbed, except upon full conviction 
that it is erroneous. 


Judgment aftirmed at appellant's cost. 


DISSENTING OPINION. 


The opinion of the Court was delivered by 

Levy, J. The opinion and decree rendered by the majority of the 
Court in this case, does not meet with my concurrence, and I therefore 
respectfully dissent therefrom. 

The defense is based upon an alleged vitiation of the policy, growing 
out of fraud, false swearing and misrepresentations by the insurer, as 
to the loss sustained by him under the policy, the same being inten- 
tional and relating to material points. 

Defendant urges, and I think properly, that an assignee of a policy, 
whether before or after an adjustment of loss, stands in no better posi- 
tion than his assignor, and that when the books of the assured become 
absolutely-necessary in the course of an investigation, and are with- 
held or not produced by the assured, the Court will presume against 
the assured, unless a satisfactory explanation is given for their non- 
production. Ido not think that in this case the explanation removes 
the suspicion of these books being purposely withheld, or, at least, 
most carelessly and indifferently kept. 

Plaintiff contends, that defendant is estopped from setting up the 
forfeiture of the policy sued upon, by the adjustment of the loss there- 
under, and because of the written and oral statements and representa- 
tions made by its president to the plaintiff before the latter took an 
assignment thereof. Also, that when a debtor acknowledges that a 
debt about to be assigned is due, without any allegation of defense, 
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he shall not be permitted to make a defense against the assignee ; and 
this, whether his silence proceed from ignorance or design ; and where 
there is a statement of a single contingent ground of defense, the 
debtor is to be confined, as against the assignee, to the ground of 
defense stated, and cannot be permitted to urge any other. And, that 
a presumption of fraud cannot arise from a mere act, the effect of which 
was not and could not be injurious. 

As stated, the defense is based upon an alleged vitiation of the 
policy, and error in the judgment, growing out of fraud, false swear- 
ing and misrepresentations by the insurer, as to the loss, as stipulated in 
the policy, the same being intentional and on material points. 

Defendant urges, that an assignee of a policy, after an adjustment of 
loss, stands in no better position than his assignee. 

I think the defendant was not estopped from pleading or availing 
himself of the defense, that the adjustment acknowledged was fraudu- 
lent, and therefore inoperative, and that he is not precluded by reason 
of his previous acknowledgment of the adjustment. This endorsement 
in favor of Martin did not estop the Company from urging the forfeit- 
ure of the policy, on account of fraud and misrepresentation, a false 
swearing subsequently discovered, and I do not think that Martin’s 
transferree or assignee was in better condition in that regard than 
Martin himeelf. 

** When a claim has been adjusted and the amount of the loss agreed 
upon between the assured and insurers, or their agent, disputes may 
arise how far the adjustment is binding upon the insurers, before pay- 
ment. This question has been the subject of numerous cases in marine 
insurance, in which it has been held, that the adjustment is nothing 
more than a promise to pay, which is only binding when founded on 
the consideration of a previous liability. ‘What,’ it is said,‘ is an 
adjustment?’ ‘An admission, on the supposition of certain facts stated, 
that the assured are entitled to recover on the policy.’ An under- 
writer must make a strong case after admitting his liability, but until 
he has paid the money, he is at liberty to avail himself of any defense 
which the facts or the law of the case will furnish.” Wood on Insur- 
ance, § 462. 

“The fact that the loss has been adjusted by the insurers, does not 
necessarily entitle the assured to receive that amount. The adjust- 
ment of itself merely amounts to an admission, on the part of the 
insuree, that the sum fixed is due, if the insured is entitled to have any- 
thing under the policy, and does not estop the insured from setting up 
fraud upon the part of the assured, or a breach of any of the condi- 


tions of the policy, that operate to defeat any insurer’s liability.” 


Id. § 456. 
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The policy and the adjustment thereon were not negotiable, and in 
view of the testimony, I cannot treat this endorsement as unconditionally 
binding the Company and cutting off its defenses; nor can its defense 
be confined to the single contingency contended for by plaintiff. 

Indeed, I regard the mention of the contingency of “ the assured set- 
ting fire to the premises,” as being simply an illustration, or 
as intimating one cause out of others which would vitiate the policy, 
and which are set forth in the instrument itself on which the loss 
should be paid, and by which defendant’s zesponsibility was governed, 
and not binding him irrevocably, even if it should be afterwards 
discovered that the acknowledgment was induced by fraudulent 
representations, 

This case, to my mind, is narrowed in its consideration to the 
decision of the question, whether or not there was on the part of 
Martin, the assured, in whose favor the adjustment was made, “ fraud, 


9 


or attempt at fraud, by false swearing or otherwise,’ 


which if com- 
mitted, under the terms and stipulations of the policy, would cause a 
forfeiture of all claims on the Company under said policy. Upon the 
solution of this question depends plaintiff’s claim and right of recovery. 

The propriety, and even the necessity of the insertion of stipulations, 


in plain words, the violation of which operates asa forfeiture of . the 
policy, are in the interest of business and fair dealing, and intended as 
a protection to all parties interested, the insured as well as the insurer. 
Perspicuous and unmistakable, they strike the attention and require 
observance under the clearly expressed penalty of forfeiture of any 
rights growing out of the policy or contract of insurance, Pure morals, 
commercial integrity, good faith and honest dealing, all require that in 
such matters, the terms of the agreement should be strictly complied 
with and all its requirements rigorously exacted. Truthfulness and 
good faith are of the essence of contracts of insurance. 

To reach a proper and just conclusion, I have given to the volumi- 
nous transcript, much of which is taken up with the examinations and 
cross-examinations of an army of witnesses, a patient and careful, 
although tedious investigation. 

It is a delicate task to analyze conflicting testimony and reach a just 
conclusion, where the statements of witnesses on the same points 
vary, and in some instances are entirely contradictory. 

In this case the Record discloses that the sworn statement and affi- 
davit of loss made by the insured, Martin, on 11th of June, 1875, do 
not truthfully set forth the quantity of sugar destroyed by fire, on the 
burnt premises. There were not 124 hogsheads of sugar in the ware- 
house belonging to Martin at the time of fire. In the subsequent 
statement made by Martin, he shows the total quantity of his sugar 
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stored in the warehouse between the 15th of May and 8th June, both 
inclusive, to be 117 hogsheads and 20 barrels, from which deduct 34 hogs- 
heads and 7 barrels, and there remained on the 8th of June, 83 hogs- 
heads and 13 barrels, but Mr. Martin appends a note to this statement, 
as follows : “‘ Of the 83 hogsheads of sugar, 12 hogsheads were barrelled, 
making no change in my stock, except reducing the number of hogs- 
heads to 71, and the difference, 12 hogsheads, being represented by 
fifty-two barrels of brown sugar.” 

The facts elicited in regard to the twelve hogsheads pledged-to Mr. 
Mathé and withdrawn by Mr. Martin from the sugar shed some time 
after the 8th of June, show that Mr. Martin’s representations in regard 
to these twelve hogsheads being part of the sugar insured and consumed 
by fire, are not correct and truthful. 

The testimony of P. R. Canton, before a Justice of the Peace, shows 
that between half-past one and two o’clock on the day of the 8th of 
June, he was at Mr. Martin’s warehouse, and that he then counted 
fifty-two hogsheads of sugar, all the hogsheads in the warehouse, of 
which Martin stated 49 hogsheads belonged to P. N. Canton, and the 
remaining three to himself, (Martin). Martin stated then, that the 
remainder of Canton’s sugar was in the sugar sheds, and that he would 
have it removed to the warehouse, and later in the day, at half-past 
five o’clock in the afternoon he told witness it had been thus removed. 
At that time there should have been 81 hogsheads of sugar in the ware- 
house belonging to Canton. 

P. N. Canton also testified that Martin had in his hands 81 hogsheads 
of sugar belonging to him (Canton). 

The testimony fails to satisfy me that there was hauled to the ware- 


house on the 8th of June, a quantity of sugar sufficient to make up the 


81 hogsheads of Canten and the 83 hogsheads of Martin, which, in his 
last statement, Martin claims to have been in the warehouse. The 
witnesses on behalf of the plaintiff testify vaguely and indefinitely on 
that point and fail to convince me. The witness, Paul Lusey, says 
that he thinks, about 3 o’clock in the afternoon of the 8th, there were 
about LOO hogsheads of sugar in the warehouse, but that he did not 
count it. The other witnesses for the plaintiff, so far as relates to the 
quantity of the sugar, are vague in their statements, and are mere 
estimates, without having made anactual count. The testimony of the 
clerk, Dussumier, and Francis Martin, is in direct conflict with that of 
Canton, and even if correct, conflicts with Martin’s own statement in 
his preliminary proofs of loss. Having definitely ascertained the exact 
quantity of sugar in the warehouse on the day when it was turned over 
by Fitzto Martin, and it being incumbent upon the assured to make 
proot of his loss with certainty, or at least with an approximation to 
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certainty, it strikes me that it was within the power of Martin to show, 
having on hand 79 hogsheads on the 15th of May, about which there 
seems to be no doubt, what additional sugars he received, and what he 
sold or removed from the warehouse between the 15th of May and the 
8th of June, and thus, with mathematical certainty, would have 
appeared the total quantity on hand, and to whom and in what pro- 
portions the total belonged. The representations and sworn state- 
ments of Martin are contradictory ; they are not sustained by the facts, 
as elicited subsequent to the adjustment. Was there then such “ fraud, 
or attempt at fraud, by false swearing or otherwise,” as would cause a 
forfeiture of all claim under the policy ? 

The stipulations in this regard are precise, the reason therefore is 
sound, and strict compliance therewith, in all material points, essential 
to entitle the assured to avail himself of the benefits of the contract. 
The elements of the contract are good faith and strict truthfulness ; the 
observance whereof, in the very nature and character of the contract is 
material. It matters not whether the misrepresentations and false 
statements and affidavits were calculated to impose greater or less loss 
on the insurer, or to enure to the advantage or disadvantage of the 
assured, if made knowingly and with fraudulent intent, they operate, of 
themselves, as a forfeiture of the claim of the assured. All the facts 
and circumstances developed on the trial of this case in the lower court, 
as disclosed in the record, lead me to the conviction, that intentional 
misrepresentation and fraudulent designs were practiced by the assured, 
in the manner alleged by the defendant, and thus vitiated the policy of 
insurance, and the adjustment itself based thereon, and plaintiff, as 
assignee has no better rights as torecovery than hisassignor, the assured. 
Plaintiff relies very earnestly upon the endorsement of Mr. Fourchy, as 
binding the Company, and as constituting a strong if not controlling 
reason for his purchase of the claim from Martin. With such contra- 
dictory statements in regard to the conversations had between Mr. 
Godchaux and his clerk, on the one hand, and Mr. Fourchy, the presi- 
dent, and the secretary of the Insurance Company, on the other, with 
no impeachment or attempt at impeachment of the credibility of any 
of these witnesses, in order to arrive at a proper decision thereon, and to 
give weight to the one or the other, it is proper and reasonable to 
consider all the circumstances attendant upon the transaction. It 
strikes me as strange and inconsistent, that in view of the reliance 
which the plaintiff contends he placed upon the statement of Mr. 
Fourchy, the faith which he reposed upon his alleged representations, 
and the controlling influence which they exercised upon him, and 
which led him, in view of his understanding of, and confidence in the 
alleged assurances, to make a large investment of his moneys in this 
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claim, he should discount what he considered a valid claim against a 
corporation of undoubted solvency and high financial standing, having 
only about sixty days to run, before, as he believed, it would be paid 
in full, at the enormous discount of about 56 per cent. per annum. 
This, to say the least of it, may, without any satisfactory explanation, 
be regarded as inconsistent with plaintiff's declaration in his testimony : 
“T discounted the policy and took all the pains to see that it was good, 
be sure that it was good.” 

But, even if Mr. Godchaux’s and Mr. Gauthier’s recollection is correct, 
and Mr. Fourchy’s is at fault, had Mr. Fourchy the right to bind the 
Company? To admit the right of the president to bind a corporation, 
without authority from the corporation itself, or its directory to whom, 
under its charter, such authority, with the right to delegate, is given, 
is a dangerous doctrine. To recognize this right in an agent or minis- 
terial officer of a corporation, would be to place its stockholders and 
their capital at the mercy of an individual, who, without warrant or 
special authority, might, by a stroke of his pen, involve it inruin. There 
is no proof to show that Mr. Fourchy was clothed with such authority, 
and it is not to be presumed. Greenleaf on Evidence, vol. i.; Paley on 
Evidence, Ch. 3, part 2; Parsons on Shipping, vol. i.; 17 Mass. 1; 
Green’s Brices Ultra Vires, p. 390. 

I do not think that the acceptance by Mr. Fourchy of the adjustment, 
even if he had the authority to do so, was conclusive, and operated as 
an estoppel on the Company, but.do think it would be inoperative, if 
given in error and fraud, and would fall, if these or either were estab- 
lished. See Arnold on Insurance, 996, 999, 1003; 9 A. 590; Phillips on 
Evidence, Ed. 1867, §§ 1815, 1816, 1817. I think that fraudulent and 
false statements were made by the assured, which induced the acknow]l- 
edgment of the adjustment, and it, therefore, does not bind the com- 
pany and cannot be treated as an estoppel. 

Parsons on Contract, Vol. 2, p. 556, 6th Ed., says: “ Adjustments 
* *  * may be avoided by a party defrauded, if they were made 
fraudulently, nor are they enforced if founded upon a material misrep- 
resentation or concealment, or a material mistake of fact, or, we think, 
oflaw. But the distinction of the common law between these two mis- 
takes is still so far applied, that if money be actually paid under an 
adjustment, it may be recovered back, if paid through a mistake of 
fact, but not if paid through a mistake of law.” 

In 9 A. 590, the Supreme Court held: “A policy of insurance and 
the adjustments thereon, even if subscribed by the plaintiff to be right, 
is not negotiable, and if it is assigned, the assignee takes it subject to 
all equitable defenses against the assured. An adjustment signed by 
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the insurance in ignorance of fraud, practiced by the assured, which 
would avoid the policy, must be set aside.” 

For these reasons, I feel constrained to dissent from my brethren con- 
stituting the majority of the Court. 
Rehearing refused. 
Justices Todd and Levy dissent, considering that a rehearing should 










be granted. 
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STANISLAS PLASSAN vs. THE Lovuistana Lotrery CoMPANY. 


Tn a suit for damages for malicious prosecution, the presumption of want of probable cause 
following from the acquittal or discharge on preliminary examination, of the accused, can 







be successfully rebutted by evidence showing that the party provoking the presecution 
acted on information reasonably calculated to cause and lead a man of ordinary caution 
and prudence to believe or entertain an honest and strong suspicion of the guilt of the 








party accused. 
In such a case, a corporation will be exonerated from damages for a charge or accusation 
made by one of its authorized officers. 


PPEAL from the Fourth District Court for the Parish of Orleans. 
Houston, J. 










E. W. Huntington and H. L. Dufour, for Plaintitf and Appellee : 


1. Malice and want of probable cause must concur to entitle plaintiff to recover ; but malice 
need not be proved affirmatively ; it may be inferred from want of probable cause. 9 R. 
487,318; 9 A. 219. 

The discharge of plaintiff by the examining magistrate, is presumptive evidence of want 

of probable cause. 2 Gr. on Ev. Sec. 455; 24 A. 330. 

3. Probable cause is such a state of facts as would lead a careful and conscientious man to 
believe the plaintiff was guilty. Gr. on Ev. Sec. 454, notes and cases; 2 Addison on 
Torts, p. 729. 

4. The principal is liable for the acts of his agent when done in the course of his employ- 
ment, and for the principal's benefit, even though he has given no special instructions to 
dothem. 2 Gr. on Ev. Sec. 449; 1 Addison on Torts, pp. 31-2. 

5. Where express malice is proved, slight evidence of want of probable cause is required. 
Rob. 17; 9 R. 387; 5 A. 714. 

6. Character, reputation, mental anguish and public disgrace of plaintiff, are elements to be 

considered in the estimation of damages 29 A. 172; Sedgwick on Damages, pp. 35, ¢¢ 

seq.; 2 Gr. on Ev. See. 267; Id. 456. - 

Where the injury was wilfal or malicious, exemplary and vindictive damages will be al- 

lowed. 2 Addison on Torts, pp. 1192, et seq.; 2 How. 210; Field on Damages, p. 540. 

Common law authorities are applicable in this State in suits for malicious prosecution. 

A. 11. 

9. Under the general issue no evidence will be received except in mitigation of damages 
There must be judgment for plaintiff in this suit under the pleadings. 5 R. 329. 
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Thos. J. Semmes and Jos. P. Hornor, for Defendant and Appellant : 





Corporations are not to be punished for the negligence or carelessness of their agents, as a 
crime. 11 A. 294, 
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An employer is net liable for the acts of his servant which are not done in the discharge of 
his duties, for which such servant was employed. 13 An. 445; C. C. 2320. 

The principal is not liable for exemplary damages for the gross negligence or wilful wrongs 
of his agent or servant, unless he has consented to, or authorized, or ratified the servant's 
acts. Field on Damages, pp. 92, 100. 

In an action for dimages for malicious prosecution, plaintiff must prove that defendant was 
the prosecutor, or instigated the proceeding. 24 Howard, 544, 


The opinion of the Court was delivered by 

Pocué, J. The defendant corporation has taken this appeal from a 
judgment allowing damages against it in favor of plaintiff for having 
maliciously caused his arrest under a criminal prosecution, instituted 
by one of the Company’s agents, and from which arrest plaintiff was 
discharged by the Recorder or Judge before whom the charge had been 
made. 

The litigation grows out of the following facts, as disclosed by the 
Record : 

In order to protect the defendant by the enforcement of Act No.9 of 
i274, making it a penal offense for any one to sell, barter or exchange, 
in New Orleans, any unlicensed lottery tickets, the Mayor of New 
Orleans, in November, 1877, commissioned one G. I. Schrieber, as a 
special officer for and at the pay of the Lottery Company. 

This ofticer, having received information some time in May, 1878, 
that the plaintiff, Plassan, was selling Havana lottery tickets, and 
desiring to ascertain the fact, sent one Frisbee to plaintiff's office, with 
instructions to buy from hima Havana lottery ticket, and that said 
Frisbee, on return, stated that he had bought such a ticket from plain- 
tiff, and delivered the same to the officer, who, thereupon, and on such 
information, made the affidavit under which plaintiff was arrested and 
brought before the Recorder, who released him on an appearance bond. 

Three days afterwards, he was examined by the Recorder, before 
whom Frisbee appeared as a witness and identified the plaintiff as the 
person who had sold him the lottery tickets, hereinabove referred to, 
After hearing witnesses on behalf of the accused, the Recorder, enter- 
taining a doubt as to the guilt of the accused, gave him the benefit of 
that doubt and discharged him from the proseeution, which then and 
thus terminated, whereupon plaintiff brought this suit for ten thou- 
sand dollars, as damages for a malicious prosecution. For answer, the 
defendant filed a general denial. 

The dominant questions presented under the pleadings and the 
evidence are : 

1. Did the defendant corporation prosecute or instigate the prose- 
cution ? 

2. Was such prosecution malicious and without probable cause ? 
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3. Has it caused any damages to plaintiff ? 
His counsel admit that his right of recovery depends upon positive 
and affirmative proof of each of these propositions, and they contend 
that such proof is to be found in the record. 

We are not clear that the evidence shows conclusively that the 
defendant corporation did instigate this prosecution, of which its 


officers were ignorant until after the discharge of plaintiff, and that the — 


act of Schrieber was, beyond a doubt, within the scope of his employ- 
ment by the Lottery Company. 

But, under the conclusion which is forced upon us by the evidence 
on another point, on which we shall rest our decision, we find it 
unnecessary to settle this doubtful issue. 

For admitting, for the sake of argument, that the act of Schrieber in 
the premises was that of his principal, the defendant, and, therefore, 
that the Company did instigate the prosecution, we are satisfied from 
the evidence, tested under the light of our jurisprudence, and of the 
authorities quoted by plaintiff himself, that the charge was not made 
maliciously or without: probable cause. 

Admitting with plaintiff, as laid down by Greenleaf, vol. ii. par. 455, 
“that the discharge of the plaintiff by the committing magistrate is 
prima facie evidence of the want of probable cause, sufficient to throw 
upon the defendant the burden of proving the contrary,” we find in the 
record abundant evidence to exclude malice from the defendant, and to 
show probable cause for the charge brought against the plaintiff under 
the provisions of Act No. 9 of 1874, for the enforcement of which 
Schrieber had been specially appointed by the city authorities. 

Having received information inculpating plaintiff, he did not act 
hastily and prefer the charge on this rumor or reputation, but he insti- 
tuted special and direct inquiry, and on the positive information thus 
received through Frisbee, who produced the ticket which he claimed to 
have purchased from plaintiff, he then made the affidavit which culmi- 
nated in the arrest of plaintiff. His precaution in thus acting, coupled 
with the fact that plaintiff was an utter stranger to him, excludes any 
and all elements of malice in his mind, and the information which he 
received was such as “ to cause and lead a man of ordinary caution and 
prudence to believe or entertain an honest and strong suspicion” that 
plaintiff was actually engaged in selling unlicensed lottery tickets, in 
direct contravention of the law which it was his duty to enforce. 
Greenleaf, vol. ii. par. 454. 

We see from the testimony of the committing magistrate that such 
was the impression made on his mind by the evidence in the prelimi- 
nary examination, and that the discharge of the accused was due to a 
mere doubt as to his guilt in the mind of the Judge. 
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Plaintiff contends that Frisbee, being unworthy of belief, his state- 
ment should not have been taken by Schrieber, and cannot be held as 


the basis of a probable cause for the charge brought by him against 
plaintiff. 

The evidence in the record fails to satisfy us that Frisbee was proven 
to be a notoriously bad character, or unworthy of belief, and a fortiori 
to show that such alleged unworthiness was known to Sehrieber at the 
time that he received from Frisbee the information which prompted 
him to institute the prosecution. 

Believing, as we do, that the evidence in the case is amply sufficient 
to rebut the presumption of want of probable cause resulting from the 
discharge of plaintiff by the committing magistrate, we conclude that 
plaintiff has failed to make out a case of malicious prosecution against 
the defendant, and that the judgment appealed from is therefore erro- 
neous. Godfrey vs. Soniat, 33 A. 915. 

It is therefore ordered, that the judgment of the lower court be 
annulled, avoided and reversed, and it isordered, adjudged and decreed, 
that plaintiff's demand be rejected and his action dismissed at his costs 
in both Courts, 


Rehearing refused. 








No. 7453. 

Emi_e TANNERET Vs. THE MERCHANTS’ MUTUAL INSURANCE COMPANY. 

This is a suit on a policy of insurance, for the destruction of the insured building. The 
policy contained a clause under which the insurer was not responsible for losses occa- 
sioned by explosion. And the defense was that the losses were due to that cause. By 
the explosion of the sugar house boilers, the building caught fire; which fire was appar- 
ently extinguished, but it broke out a second, and a third time, within forty eight hours 
after the explosion. 

Held, that the existence of a fire as an effect of the explosion must be presumed te have con- 
tinued as such an effect, unless the contrary be proven, and the insurer was released from 
liability for the destruction of the building. 


PPEAL from the Fifth District Court for the Parish of Orleans. 


Rogers, J. 


Henry Denis and Miller, Finney & Miller, for Plaintiff and Appellee. 


Albert Voorhies and Thos. J. Semmes, for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocuk, J. Under the decree of our immediate predecessors, remand- 
ing this case, our inquiry must be restricted to an adjudication, “ as to 
the cause of what is termed the last fire,’ 
32 


* which finally and completely 
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destroyed the insured sugar house, one-third part of which had already 
been destroyed by fire, caused by the explosion which occurred on 
Friday morning, November 29th. 

We must first dispose of some doubts suggested by the District 
Judge, and by plaintiff's counsel, as to the true import and effect of 


the opinion of our predecessors, and of their decree in remanding the 


cause, 

It has been intimated that the Supreme Court did not reverse its 
previous decree, or intend to annul and set aside the judgment of the 
lower court then on appeal. 

A careful reading of the opinion and decree on rehearing, dispels all 
doubts on both of those propositions. True, the previous decree of the 
Court, and the judgment then on appeal are not reversed in so many 
words, but the intention of the Court to reverse both is manifest from 
the conclusions reached on rehearing, and by the decree rendered. 

In the judgment appealed from, it had been adjudicated that the 
explosion was not the cause of either fire, or of the destruction of the 
building, and that judgment had been affirmed in the first decree of 
our predecessors, who had therein found that the explosion had not 
caused either the first, the second, or the third fire. In the remanding 
opinion, however, they concluded that the first two fires, as they are 
‘alled, had been caused by the explosion, and they reserved their 
opinion as to the nature of the third fire. 

It is therefore clear that so much of the first opinion as decides that 
the explosion had not caused the first two fires, is reversed by the 
subsequent opinion, which holds that it had, and that the other part 
of the first opinion which announces that the third fire was not traceable 
to the explosion, is reversed by the subsequent decree, reserving an 
expression of, or giving no opinion on this identical point. 

It is, therefore, an irresistible conclusion, that the previous decree of 
the Court was reversed by the latter, and that the judgment of the 
lower court shared the fate of the previous decree previously rendered 
in affirmance thereof. 

Under the foregoing explanation, the status of the case, when it 
reached the District Court, was on an adjudication attributing the 
origin of the first two fires to the explosion, and directing the lower 
court to investigate and to ascertain the cause of the so-called third 
fire, and to that end, to receive and to consider additional evidence, if 
offered by both parties. 

The case now comes on appeal from a judgment in favor of plaintiff, 
for the full amount of his claim. 

Considering the grave doubts left on the minds of our predecessors, 
after mature consideration of the issues involved, and of the evidence 
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adduced in the controversy, we have bestowed more than usual labor 
on, and very serious attention to the evidence found in the very 
voluminous record in the case. 

The evidence shows that the sugar house was a two-story building, 
264 feet long, 42 feet wide, and 24 feet high, that the lower story was 
divided in two compartments by a partition wall, making one compart- 
ment, known as the purgery or cisterns, 171 feet in length, and a second 
compartment, 93 feet in length, which contained the juice boxes, in 
which the juice flowed through pipes from the mill, and from which it 
was pumped up as needed into the clarifiers, and that the latter, 
together with the mill and engine, the evaporators, the doctor engine, 
the strike-pan and the coolers, were all situated in the upper story, 
which was not divided by a partition wall, but was a single and undivided 
compartment. The coolers, a portion of the evaporators, and the strike- 
pan, were in that part of the upper story which was immediately above 
the purgery, and the other apparatus above described in the other 
portion, usually designated by the witnesses as the “ engine room.” 
Unlike other sugar houses, in which the juice is boiled or cooked in 
kettles, heated by a furnace with a large and intense fire, this sugar 
house contained a steam strain, or large pans, in which the juice was 
cooked by means of steam pipes, connected with boilers, four in number, 
situated outside of the main building, opposite to, and six feet from 
that part of the building known as the “ engine room.” Those boilers, 
which furnished steam tor the engine, as well as for the boiling 
apparatus, and for other purposes, are the boilers which exploded on 
Friday morning at about four o'clock, 

As shown by the evidence, and as found by our predecessors, this 
explosion was terrific and very disastrous; it killed two men and 
wounded others ; it demolished a part of the sugar house, and set fire 
to the engine-room, where the fire was subdued, but not extinguished, 
for it again broke out in the same part of the building, during the ensu- 
ing night at about 114 o’clock, and consumed all that part of the build- 
ing up to within ten feet of the purgery. 

To this extent, the continuity of the fire caused by the explosion is 
judicially ascertained, and the question now remaining for solution is 
whether the destruction of the remainder of the building was by a con- 
tinuous fire, as thus originating, or whether the conflagration can be 
traced to another or intervening cause. 

In our consideration of this point, we shall adopt and be guided by 
the rule laid down by Greenleaf, and by many other authorities which 
we have examined in this connection, and which was fully recognized 
by our learned predecessors in this case. 


Under this rule, it was incumbent on plaintiff to rebut the presump- 
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tion in favor of the continuity of the fire, and this he has failed to 
accomplish. 

He relies upon the testimony of Glynn, the owner of the plantation, 
Villeré, his overseer, Lappington, his engineer, Grant, his assistant 
engineer, Wilson, his brother-in-law, Foreman and Porter, laborers on 
the place, who all testify that on Friday night after the destruction of 
one-third of the sugar house, the fire had been completely extin- - 
guished, and put out, and that there was no fire on Saturday, or on 
that night, until the next morning, within a short time before the final 
and destructive conflagration. 

But Villeré, Lappington, Grant and Porter, all admit that during 
that same time, a window frame on the gable end of the building was 
continually on fire, and that it was too high to be reached by buckets 
with water. 


‘It is also to be noted that all these witnesses testified with equal 
assurance that all fire had been completely put out after the first fire 
of Friday morning, notwithstanding which declarations, it has been 
judicially settled that the second fire, so called, was the same as, or a 
continuity of, the first fire. 

We must conclude, as our predecessors had evidently done, that in 


testifving that the fire had been put out, these witnesses meant that the 
conflagration had been subdued, checked, or put out, and that as far as 
their senses could assist them, the fire appeared to have ceased, and to 
have disappeared, and hence their statements as to the fire having 
been entirely put out, after the first conflagration, as well as after the 
second, were mere opinions—entitled to very little weight, when made 
by witnesses who have not been introduced as experts, but merely for 
the purpose of testifying on facts. 

But, even as opinions, these statements are contradicted by the testi- 
mony of Glynn, who informs us that during all day Saturday he had 
guards who poured water on fire whenever they saw any, and who relates 
that at 114 o’clock, in the night of Saturday, he had been warned in 
his sick bed of the existence of fire under the mill, that he had gone to 
the sugar house with men, and had caused water to be poured on it. 

When pressed to explain the cause of the last fire, several of these 
witnesses charge it to the act of an incendiary, and base that opinion 
on the fact that the sugar house, being constantly guarded, the fire 
could not have made the rapid progress with which it devoured the 
building, without being discovered at its beginning. This theory is 
also adopted by plaintiff’s counsel, who submit it to our consideration. 
But itis not satisfactory to our minds. If the vigilant guard, which 
they claim had been constantly on the alert, so as to detect any or the 
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first appearance of a fire, had done its duty, the same vigilance would 


have frustrated the design of an incendiary. 

If, on the other hand, the watchman had been careless enough to 
allow to an incendiary the chance and the time to set this building on fire 
near the place where Lappington and Grant were in bed, the same 
negligence would have escaped the bursting of a fire from the charred 
ruins of the engine room, which, under the effect of a strong wind 
blowing in the direction of the purgery, soon became a blaze beyond 
human power. 

The truth is, that the guard was not vigilant, for Porter, who was 
placed on watch after midnight, admits that he absented himself from 
the premises, and was absent when the fire broke out, and that on his 
return he found the sugar house in full blaze. 

We are borne out in our conclusion upon this point by the testimony 
of Blouin, a disinterested witness, who was on a business visit to Mr. 
Glynn, and who testifies that about 11 o’clock, on Saturday night, he 
saw fire in some timbers under the mill, with a strong wind blowing in 
the direction of the purgery, and that he saw no guard or watch in and 
around the building, of all of which facts he gave immediate information 
to Glynn. 

We attach a great deal of importance to the testimony of this witness, 
which stands uncontradicted as to the main facts which it covers, and 
which goes a great way to show that the fire, called the third fire, was 
a continuation of the same fire which had been caused by, and is, in our 
opinion, fully traced to the explosion. 

In considering the testimony of this witness, we omit to weigh any 
matter of opinion which he expresses, but restrict our consideration to 
the faets which he deposes, and which establish beyond a doubt, the 
existence, at 11 o’clock Saturday night, of fire in the ruins of the burned 
portion of the building, and the prevalence of a strong wind blowing 
in the direction of the remaining portion of the building. Hence, we 
find the testimony strengthening, instead of rebutting the presumption 
in favor of the continuity of the fire caused by the explosion. 

After a thorough examination of all the evidence in the case, we find 
more circumstances showing the continuity of the fire after the second 
fire, than after the first, and we fail to discover any evidence supporting 
a rational conclusion that a new cause had intervened between the 
accomplished fact and the cause alleged by defendant. Insurance 
Company vs. Tweed, 7 Wallace, 52. 

As it appears from the description which we have given of the 
sugar house, it contained a steam-train for the purpose of boiling the 
juice, instead of the old system of kettles, and hence that prolific source 
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of sugar house fires must be eliminated as a possible cause of the fire 
in this case. 

A great deal of stress is laid by plaintiff on the statement made by 
the witness Lappington, to the effect that the remaining portion of the 
building, or the purgery, and the, portion ruined by the previous explo- 
sion and the preceding fires, were separated by a solid brick wall. In 
this connection defendant introduced testimony to show the existence 
of a door in the partition wall. While plaintiff strenuously denies the 
existence of such door, it is worthy of note that he, the former owner 
of that building which he himself had erected, did not offer his testi- 
mony or that of any other witness on this point, a true knowledge of 
which was so peculiarly under his control. We believe that such a 
door did exist, but it might have been closed, and hence, we attach no 
great importance to that part of the contention, for the reason that the 


eyidence shows that the wall in question extended only up to, but did 


not include the upper story of the sugar house, and that the roof of the 
building over the engine room had been completely destroyed by fire 
to within ten feet of purgery. Hence, it is apparent that the whole of 
the upper story was fully open at the end towards the engine room. 
which was in ruins, and which is shown to have been continuously 
under a smouldering fire. 

None of the witnesses have been able to show the exact spot of the 
purgery where the last fire caught. Lappingtonand Grant were asleep, 
and were awakened by the smoke, Villeré and Glynn were at their 
respective houses, Porter, the guard, had gone to a house where lay 
the bodies of two victims of the explosion, and all five testify that 
.when they reached the spot, so as to obtain an accurate view of the 
state of things, the fire was a big blaze and beyond control. Porter, 
however, who first reached the place, states that the beginning was in 
the roof, near the partition between the two compartments. 

If the necessities of the case required it, a clear demonstration could 
be reached under the evidence, to show that the tire proved to exist 
under the ruins of the engine room had been kindled by the violent 
wind then blowing, and had thereby been communicated to the rafters 
of the purgery part of the building. 

We have gone further in the analysis of the testimony than was 
required under the rule of evidence, which imposes on plaintiff the 
burden to rebut the legal presumption in favor of the continuity of the 
fire whichis shown to have originated from the explosion. As it is, the 
effect of the evidence on our minds, is to convince us that had not the 
explosion occurred on Friday morning, the sugar house would not have 
been destroyed by fire on the Sunday morning following, or, in other 
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words, that the explosion was the direct and proximate cause of the 
destruction of the building. 

Hence, we conelude that under the terms of the policy, the defendant 
is not liable for the loss sustained by plaintiff, and that the judgment 
appealed from should not be maintained. — 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower court be annulled, avoided and reversed ; and it is further 
ordered, that there be judgment in favor of defendant, rejecting 
plaintiff's demand, and dismissing his action at his costs in both courts. 

Rehearing refused. 

The Chief Justice, having been of counsel in a suit on the same facts 
against another Insurance Company, whom he represented, takes no 
part in this opinion and decree. 








No. 8503. 


Baton Rovuce Or, Works, PRAYING FOR MONITION. 
ON OpposiTION OF JAMES DUNDAS ET AL. 


It is legitimate for parties claiming to be owners in an opposition to an application for a 
Monition tu homologate a tax sale, to attack not only the sale, but the title of the party 
from whom the property is claimed to have been acquired. 

Where property has not been so described on the assessment roll as to be susceptible of easy 
identitication, and has been assessed in the name of the heirs of a living person, the for- 
feiture thereof to the State for taxes is a nullity and title cannot be made to it by the 


State. 


‘~ L from the Seventeenth Judicial District Court. Parish of East 
i Baton Rouge. Sherburne, J. 


('. D. Favrot and John H. Lamon, for Plaintiffs and Appellants : 


The party opposing a mvtion assumes the character of plaintiff in petitory action; he must 
show ttle. 

The onus probandi is on the party alleging that title has been divested to show divestiture. 
A tax deed of property sold by tax collectors in 1°#1, authentic in form, or made by an- 
thentic act, can alone be received in evidence under Sections 45 and 46 of Act 77 of 1880, 
and Section 2d of Act 107, 1830. The tax collector could not sell on the 9th day of March. 
property advertised to be soldon the 5th March. The tax collector cannot sell property 
on which no taxes are due. 

sale of property by the tax collector, as belonging to the heirs of J. J. Dundas, conveys no 
title when J. J. Dundas is alive. A sale of property as belonging to heirs of Dundas is 
not a sale of property belonging to the State 

sale of property to the State of Louisiana by the tax collector in June, 1875, is a trespass 
andanullity 30 An. #71; 32 An. 22. 

sale of property by the tax collector to the State does not convey title until the sale has 
been confirmed by the Auditor. Section 9, Act 47 of 1#73. 

sale by the tax collector of property belonging to J. J. Dundas, heirs of Dundas, or owners 
unknown, is too vague to convey title. Such a sale shows want of notice to the owner. 
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A sale made without a previous seizure by tax collector, is void under Act 1873. The want 
of advertisement, three times within ten days, is fatal. 

The property of an American citizen cannot be forfeited toa State There is a higher law 
in the Constitution of the United States Forfeitures under Acts of 1869 and 1871; Act 
of 1869, unconstitutional ; Act of 1871, prospective, not retroactive. 


Assessments in incorporated towns should designate the name of street on which lot fronts. 


otherwise the assessment is defective. Two-thirds lot 5, square 2, Grass Town, is too 


vague, and not descriptive of the property assessed. The State cannot forfeit without 
office found. Act of 1873 does away with forfeiture. The clause in Act 210 of Constitu- 
tion, relative to tender of purchase price, applies to sales for taxes levied since 1879, not 
to sales for delinquent taxes. The recourse of a party purchasing property from tax col- 
lectors under Act 107 of 1880, in case of eviction, is against the State. 


Read & Goodale, tor Defendants and Appellees. 


The opinion of the Court was delivered by 

BeRMUDEZ, C. J. The questions raised in this litigation involve the 
validity of the title asserted by the applicants for a monition to the 
real estate mentioned in their petition. 

The applicants substantially aver, that on the 9th of March, 1881, at 
a tax sale made by virtue of law, they purchased * two-thirds of lot 
No. Five, square No. One, of Grass Town, City of Baton Rouge,” assessed 
as the property and in the name of the heirs of J. J. Dundas; that they 
paid $1,365 for it. They exhibit the deed issued to them and pray for 
a monition, and after due course, for the confirmation of the sale. 

An opposition was filed to the petition by J. J. Dundas and G. W. 
Buckner, who, under different titles, claim to be the joint owners of the 
property described in their opposition, and which is the same as is 
claimed by the applicants, under the description contained in their 
petition. They attack the purchase averred by the petitioners, on 
thirteen different grounds, which might be condensed into two generic 
ones, which it is superfluous now to mention. 

The petitioners first filed exceptions to the right of action of the 
opponents; one on the ground of want of interest, saying that the title 
under which they claim had long since been legally divested, and 
another, on the ground that they could not attack the purchase title 
collaterally. They next pleaded the general issue, complaining of the 
vagueness of the allegations of ownership. Foreseeing the possibility 
of an adverse judgment, they claimed the return of the purchase price 
($1,365) and the value of improvements put on the property ($250). 
They subsequently pleaded that opponents could not cngraft a petitory 
action on their opposition, as a reconventional demand. 

From a judgment dismissing their opposition, Dundas and Buckner 
have appealed. 

The record does not disclose what disposition was made of the first 


exceptions. They were not pressed in this Court, either in the oral or 
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printed argument. The appellees have asked no amendment of the 
judgment brought up for review. We will, therefore, not notice those 
exceptions further than to observe that the first belongs to the merits, 
and that the second is untenable, as the opposition is a provoked suit, 
which the opponents were bound to bring, under penalty of exposing 
themselves to the grave consequences of a judgment homologating the 
sale mentioned in the monition proceeding. They could not oppose 
without showing an interest. They could notaver that interest without 
claiming title of ownership in themselves to the property. 

In relation to the third exception, which was filed after issue joined, 
and which objects to the engrafting of a petitory action, as a recon- 
ventional demand, in a monition proceeding, we do not feel authorized 
to consider it, notwithstanding the averment of a consent for the filing 
of it, which it mentions, and an entry on the minutes, on the day of its 
filing, as in their brief, counsel for the petitioners admit that it was 
filed too late, even quoting authority to justify the correctness of the 
admission. 

The litigants treat the opposition as a petitory action, which it no 
doubt is, but it must be confessed that the issues are quite irregularly 
presented. 

It is difficult to perceive distinctly on what precise grounds the appli- 
cants for the monition assert ownership of the property mentioned in 
their petition. They say in that document, that they purchased it at 
a tax sale, as property assessed to the heirs of J. J. Dundas, while in 
their answer to the opposition, they aver title from the State, through 
Bates, sheriff and tax collector. The answer is no doubt the better 
exponent of their claim. 

Viewing the case, and dealing with it as we would a petitory action, 
since the parties regard it in that light, we consider that the petition- 
ers, Whom we shall hereafter call defendants, as claiming title to the 
property, reconventionally, as derived from the State, at a sale made 
by the direction of the State, by a tax collector. We do so with the 
less: hesitation, as it is only upon the contingency, that the State had 
no title that the opponents, the real plaintiffs, can be heard to attack 
the adjudication relied upon by the defendants in the opposition. In 
order, however, that these be permitted to recover, they should show 
not only title once in the State, but also a transfer by the State to them. 
We shall regard the defendants as claiming under an adjudication, not 
of the property of a delinquent taxpayer, but of the property of the 
State, acquired from an expropriated taxpayer. 

The evidence shows, that J. J. Dundas acquired in 1855, for $6,000, 
the property described in the opposition, during the existence of the 
community between him and his wife, since deceased, leaving children. 

33 
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The latter sold their share to Buckner. So that, whatever may be the 
rights of Dundas and Buckner, inter se, they clearly represent the own- 
ership of the property, and are still such owners, unless the title was 
divested by the alleged forfeiture to the State. 

In order to establish their title, the defendants offered to introduce 
the proces verbal of adjudication, or deed made to them by Bates, sheriff 
and tax collector, March 9, 1871. The objection made tothe admission 
‘of this document, on account of informality, was overruled. The docu- 
ment was received and a bill was reserved, on which it is unnecessary 
to pass. 

This proces verbal shows that, on the day of its date, Bates, sheriff 
. and tax collector, claiming to act under authority of Act 107 of 1880, 
offered for sale the property therein described to pay the taxes, penal- 
ties, and charges due thereon for a series of years, from 1868 to 1880, 
both inclusive, aggregating $1,365, and that he adjudicated it for that 
sum to the Oil Company, who paid the amount. The proces verbal 
mentions the property as having been sold and forfeited to the State 
for the taxes due by the heirs of J. J. Dundas, as owners thereof, 
according to the assessment rolls for the years 1868 to 1880, inclusive, 
and gives of it the description which is found in the petition for a moni- 


tion. To show that the property was forfeited to the State, the 
defendants offered and introduced in evidence, a deed dated July 16th, 
1875, purporting to be a tax sale, or deed of forfeiture by Beauregard, 
tax collector, to the State. That document declares that the preperty 
mentioned in it, and which it takes nearly thirteen lines to describe, 


was seized for the payment of taxes due by J. J. Dundas, the heirs of 
J. J. Dundas, or owners unknown, as owner or owners thereof, according 
to the tableaux and assessment rolls for the years 1868 to 1874, both 
inclusive, at which sale there being no bid offered, by virtue of Act 47 
of 1873, particularly of Section 9 thereof, the tax collector being the 
highest and last bidder, the property was adjudicated to him, for the 
State of Louisiana, for $348.25 

Numerous extracts from recorded delinquent lists, for several 
years, were introduced to show that J. J. Dundas was not on those 
lists. Similar extracts for two other years were also produced, to show 
that the property was not returned as delinquent. A witness was 
heard to prove that the property was not placed on the assessment 
roll for certain years; that the taxes were paid for two years; that 
the rolls for certain years are not in the sheriff’s office, and that the 
property was assessed sometimes to J. J. Dundas, and at other times 
to the heirs of J. J. Dundas. There is also testimony showing that 
the $1,365 paid by the Oil Company was paid in part, in depreciated 
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paper. The defendants offered extracts of lists for certain years, and 
their recordation for those years. 


All these extracts describe the property as it is in the petition for a 
monition and in the beginning of this opinion, and not at all as it is 
described in the act of purchase of Dundas, in 1865, or in the proces 
verbal of adjudication or deed of forfeiture by Beauregard, in 1875, 
which both contain an extended description, susceptible of being con- 
densed for assessment purposes. 

The record is absolutely silent as to the fulfilment of any of the 
formalities prescribed by law prior to the alleged adjudication to the 
State, for the expropriation of property for the payment of taxes. 

The variance between the description of the property as given in the 
assessment roll, and as found in the Beauregard forfeiture deed, is 
most material and glaring. There was introduced no evidence to 
show that the property, as described in the deed, could have been 
identified with that on the roll, from which it does not in the least 
appear whether the two-thirds of the lot were to be taken from any 
particular portion of the square, the streets bounding which are not 
given. Neither the dimensions, nor the boundaries of the lot are given. 
It was not made to appear that there exists any plan of Grass Town, 
to which reference might have been had, to identify the property. 
The existence of such a plan is not to be left to inference. The de- 
scription of urban property, required for assessment purposes, may be 
made by reference to the plan of the city, town or village, when 
there exists any, otherwise the property must be designated by the 
boundaries of the streets within which it is situated, giving in all 
cases the dimensions, and mentioning the name of the street 6n which 
it fronts. Acts of 1869, No. 114, Sec. 34, p. 154; Act of 1871, No. 42, 
Sec. 32, p. 122. The description should be on the face of the roll, as 
complete as reasonably possible, and such, that an adjudication of the 
property would be clearly translative of a title to the whole of it. 
Doubt as to the correctness and fulness of the description must neces- 
sarily be fatal. 

Neither is there any evidence showing fulfilment of the formalities 
for the expropriation. It does not appear that there was made any de- 
mand for the payment of the taxes alleged to be due; that any notice 
of seizure was actually or constructively served ; thatany advertisement 
of the sale was published ; that the forfeiture by the tax collector was 
ever confirmed by the State Auditor. Vide Act 47 of 1873, Section 9 ; 
30 A. 871; Blackwell, Tax Sales, 534, 536. 

When those exigencies of the law in these particulars have not been 
satisfied, an adjudication of the property does not expropriate. The 
ownership of the property continues to remain unconditionally in the 
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delinquent tax payer. Blackwell, Tax Sales, pp. 66, 336, 121, 287, 114; 
1A.20; 144.709; 15 A. 15; 20 A. 560; 29 A. 416, 508, 112; 30 A, 
871; 3 A, 228; 33 A. 525. 

An appeal to Sections 76 of Act No. 114 of 1869, p. 161, and 63 of 
Act No, 42 of 1871, p. 122, cannot relieve the defendants, Those laws 
are to the effect, that the list of veritication, when filed in the office of 
the Auditor, shall be entered by him in a record kept for that purpose, 
and shall vest, from the day of filing, a title to the lands and lots 
therein returned, to the State, which shall be impeachable only on 
proof that taxes for the non-payment whereof the lands were returned 
forfeited had been, in fact, paid to the collector before the return of 
the list to the recorder. 

Whatever the object and meaning of those laws be, and upon whom- 
soever the burden of proof may rest to justify or defeat a title said to 
have vested in the State, it is clear that in this case a forfeiture to the 
State cannot be held valid, unless the property said to have been for- 
feited was correctly assessed, by giving its description by boundaries 
or measurement, and the names of its owner, or owners, when known. 

The evidence clearly establishes that the property was grossly mis- 
described and likewise improperly assessed, by being put in the name 
of the heirs of a living person. 

From whatever standpoint the matter may be viewed, the forfeiture 


claimed cannot be recognized. The State having acquired no title, 
could transfer none. The adjudication or forfeiture by Beauregard, 
collector, being a nullity, the defendants could not and did not pur- 
chase. Sublato fundamento, cadit opus. 


This view of the case relieves us from the necessity of passing upon 
the validity of the adjudication by Bates, sheriff, and upon the pleas 
of prescription filed by the defendants. 

We will now proceed to consider the second branch of the case. 

We are unable to allow presently the claim in reconvention for the 
return of the purchase price and for the value of the improvements. 

We recognize, however, the right of the defendants to be reimbursed 
the amount of the taxes paid, exclusive of the penalties, costs and 
charges, and without interest. In the absence of evidence showing 
what proportion of that amount was satistied in lawful money, and 
which in depreciated paper and the value thereof, and in default of 
proof of the fact of the putting up and value of the improvements, (if 
the defendants be entitled to recover the same) we can render no 
money judgment. 

Our conclusions on these points are supported by the rulings in 
Stafford vs. Twitchell, 33 A. 525; all in Hopkins vs. Succession of 
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Daunoy, Ib. (not yet published) O. B. 55, Fol. 437, and authorities 
cited. 

It is therefore ordered and decreed, that the judgment of the lower 
cout be reversed, and proceeding to render such judgment as should 
have been rendered, 

It is ordered, adjudged and decreed, that the opponents, J. J. 
Dundas and G. W. Buckner, be recognized as the owners of the prop- 
erty deseribed in their opposition and claimed by the Baton Rouge Oil 
Works, under the description in their petition for a monition, their 
claim thereto being rejected, and that they, the opponents, be put in 
possession thereof. 

It is further ordered, adjwlged and decreed, that the case be re- 
manded to the lower court, for the trial of the claim of the Baton 
Rouge Oil Works, for the return of the amount paid for the taxes 
assessed on the property, exclusive of penalties, costs and charges of 
sale and interest, and for the value of the improvements, without any 
restriction as to the scope of inquiry and decision on the right of re- 
covery for such cause, the case to be further proceeded with in aecord- 
ance with the views herein expressed and otherwise, according to law. 

It is further ordered, that the appellees pay costs in both Courts. 





No, 8378. 
THe STATE OF LOUISIANA Vs. JOSEPH GEORGE. 

Though the indictment in this case is not in the eract words of the 
statute under which it is framed, viz: Section 911 of the Revised 
Statutes, (providing for the punishment of persons keeping gambling 
houses) vet the said indictment charges the offense in equivalent 
words and is valid. 

Article 172 of the Constitution of 1879 did not repeal said Section 
911 of the Revised Statutes. 

The grand jury is presumed in this case to have been regularly 
organized, 

While, perhaps, the ownership of the house in which the gambling 
was going on, Was not essential to establish the guilt of the accused, 
proof of such ownership, even if surplusage, did not vitiate the 
proceedings. 


F  gpteswe from the Fourteenth Judicial District Court, Parish of Cal- 
rasieu. Read, J. 


A. J. Kearney, District Attorney, for the State, Appellee. 
F. A. Gallaugher, for Defendant and Appellant. 


The opinion of the Court was delivered by Levy, J. 
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C. L. Waumstey & Co. vs. Hattie H. Morse. 


Paymevt of a note given as collateral security of un open account, which extinguishes 
such account, cannot be imputed on mortgage notes of the debtor, given as security for 
another account due by him: where such imputation is made on the notes, it will not 
interrupt prescription on them. The creditor will be debarred in a suit on them by that 
defense. 


ges from the Eleventh Judicial District Court, Parish of Natch- 
itoches. Breda, Judge ad hoc. 


J. M. B. Tucker, for Plaintiffs and Appellants. 
Wm. H. Jack, for Defendant and Appellee : 


A contract of pledge is a secondary and purely auxiliary obligation, and its character, effect 
and duration is controlled by the principal obligation ; accordingly, shou'd the principal 
obligation be null—should it be conditional; should it be non-exigible or extinguished, 
80 pari passu would the pledge be affected; perpetually adhering »s it does to the prin- 
cipal obligation, it cannot be detached, dissevered or diverted from it without destroying 
the contract itself. C.C.3136-7-8. 

Until the debtor be divested from his property he remains the proprietor of the pledge, which 
is in the hands of his creditor only as a deposit to secure his privilege on it. C. C. 3166. 

The creditor cannot, in case of failure of payment, dispose of the pledge. C. C. 3165. 

One person cannot pledge the property of another (a fortiori he cannot alienate it) except it 
be with the express or tacit consent of the owner; but this tacit consent must be inferred 
from circumstances so strong as to leave no donbt of the owner's intention, as if he was 
present at the making of the contract, or if he himself delivered the creditor the thing 
pawned. C. C. 3145-8; 8 R. 10; 11 A. 223; 28 A. 70; 29 A. 329. 

The transfer or assignment of a debt or of an incorporeal right is in all respects assimilated 
to a sale, and is so treated and demonstrated by the Articles of the Code on the subject. 
C. C. 2625-2616 and 2457. 

The sale of a thing belonging to another is null, (C. C. 2427) and so equally is a giving in 
payment, which differs only from a sale in this, that delivery is of its essence and a thing 
is substituted for a price in money. C. C. 2625. 

The rule that prescription is suspended on the principal debt so long as the pledge continues, 
applies solely to the principal or primary obligation, and has no application to collaterals 
constituting the thing pledged 21 A. 128; 22 A. 107-117; 23 A. 199 and 294. So like- 
wise a partial or entire payment of one collateral does not interrupt prescription on the 
other collaterals. 

The onus is on plaintiff to show interruption where prima facie it has acerued. 26 A. 245; 21 
A. 295; 20 A. 565. 


The opinion of the Court was delivered by 

BermupDeEz, C. J. This is a suit on two mortgage notes of the defend- 
ant, each for two thousand dollars, with eight per cent. interest from 
the 16th of July 1874, till paid, subject to an alleged credit of three 
thousand dollars, which are said to have been paid thereon by her, on 
the 15th of August, 1876, together with attorney’s fees, and costs of 
suit. 
The defenses are prescription, and that plantiffs are not the bona fide 
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owners of the notes, having acquired possession thereof after maturity, 
with knowledge, from Bullard & Campbell, to whom defendant had 
delivered them, to secure the payment of a sum of $782.89, which she 
owed them as a balance on an open account. 

The first maturing note fell due on the first of March, 1875, the 
second on the first of March, 1876. 

The petition in this suit was filed on June 22d, 1881. Citation was 
subsequently issued and was served on a curator ad hoc, appointed to 
represent the absent defendant. 

After trial, there was judgment for the defendant and the plaintiffs 
appealed. 

It is manifest that the suit was brought more than five years after 
the maturity of both notes, and that unless the plaintiffs have estab- 
lished an interruption, 26 A. 245; 21 A. 295; 20 A. 565, the plea of 
prescription is well founded, and. the judgment sustaining it should be 
aftirmed. 

The plaintiffs claim, that on the 15th of August, 1876, the defendant 
has paid $3,000 on account of said notes, extinguishing them pro tanto, 
and that defendant has thereby acknowledged her liability for the 
balance remaining. 

The evidence establishes that the defendant had two separate 
accounts with Bullard & Campbell, her merchants, both beginning on 
August 4th, 1873, and running, the one to September 2d, 1874, 
closing with a balance of 3732.89 against her, the other running to July 
30th, 1877, closing with a balance of $3,110.89 against her; that on 
September 2d, 1874, in order to secure the payment of the balance of 
£722.29 due on the first account, defendant delivered to Bullard & 
Campbell the notes sued on; that on the 11th October, 1875, in order 
to secure the payment of the balance of $3,110.89, due on the second 
account, she delivered to the same parties a mortgage note of $4,120, 
drawn by a third party, which was paid in full by taking $3,000 in 
payment, on the 15th of August, 1876, this amount being credited by 
Bullard & Campbell to the defendant on the second account, leaving a 
balance of $93.50 in her favor. 

From this statement, it is quite clear that the credit of $3,000 made 
on the notes sued on, by Bullard & Campbell, while they still held 
them, was wholly unauthorized, and that prescription was not thereby 
interrupted. The payment was made on the second account, which it 
completely extinguished. 

This suit is not for the payment of the balance of $782.89, to the 
debit of defendant, on the first account. It is an action to enforce 
payment of what is claimed to be due on her two mortgage notes. 
Had suit been brought by Bullard & Campbell, they could not have 
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recovered on them against the defendant. The evidence shows, that 
Bullard & Campbell, who held them by a precarious title, at best as 
pledgees, parted with them ina business settlement, in favor of the 
plaintiffs, after their maturity, therefore subject to all the rights and 
equities between the defendant and them. 

But, conceding arguendo that the plaintiffs purchased the notes 
before maturity, with the credit endorsed on them, on the 25th of 
August, 1876, in good faith, and for valuable consideration, they surely 
acquired no greater rights to them and to the mortgage than Bullard 
& Campbell themselves possessed quoad the plea of prescription. As 
in a suit by the latter, prescription could have been successfully 
opposed, so in an action by the former, who are the plaintiffs herein, 
the same defense must prevail. 

The claim on the notes against the defendant has as effectually died 
away, as if the notes had been signed by another party, an utter 
stranger to the transaction. 

This view of the case dispenses us from passing upon the other 
defenses set up by the defendant. 

There is no error in the judgment appealed from. 

It is affirmed with costs. 

Mr. Justice Levy recuses himself. 








; No. 7495. 
E. Leon LEVAsseuR vs. L. H. GARDNER & Co. 


A suit for damages for an illegal attachment, brought on the bond, 


though the latter, under the law, was made payable to the Clerk of 


Court, and the plaintiff in the action for damages was only an inter- 
venor in the attachment case, is a claim ex contractu and, therefore, 
not prescribed in one year. 
PPEAL from the Fifth District Court for the Parish of Orleans. 
Rogers, J. 





Albert Voorhies, for Plaintiff and Appellant. 


Kennard, Howe & Prentiss, for Defendants and Appellees. 
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NEW ORLEANS, MARCH, 





Succession of Colwell. 








No. 8511. 
Succession oF T. W. CoLwELt. 


Childrea conceived by persons who at the time were prohibited from contracting marriage on 
account of disparity of race, may, after being duly acknowledged, be legitimated and 
given the right of heirs, by the marriage of their authors, celebrated after the impedi- 
ment has been removed by law. 

A marriage contracted in a Parish different from that of the domicil of the parties, and sol- 
emnized by the proper authority there, is not forbidden by law, and will produce all 
the effects of a legal marriage. 


-- from the Twenty-third Judicial District Court, Parish of 
ra West Baton Rouge. Cole, J. 


Read & Goodale, for Appellants : 


1, Acknowledgments shall not be made in favor of children whose parents were incapable ot 
contracting marriage at the time of conception. C. C. 304. 

2. Acknowledgment is a preliminary and necessary act, when legitimatiou of children is 
attempted. 

3. When the law gives a status upon the condition of marriage, it means such marriage as it 
itself prescribes. 4 A. 375; 12 A. 367. 

Chas. 8. Rice, for the Opponents : 

1. The repeal of Art. 95, and the amendment of Art. 221 of the Civil Code of 1825, by omit- 
ting in the Revised Code of 1:70, the clause invariably requiring written evidence of the 
acknowledgment of children of color, together with Art. 198 of the Revised Code, give to 
children of color, whatever their descent, the same rights as to acknowledgment, and to 
legitimation by marriage of their parents, as are enjoyed by children of wholly white 
parentage. Suce. of Hebert, 32 An. 1104, 1107, 

y. The true rule of construction is to cousider «ll parts of the law, and all laws on the same 
subject matter, so as to interpret the whole, and to destroy none. Bowers vs. Hale, 14 
An. 421; U S. vs. Hawkin’s heirs. 4 N. 8. 322; Martinez vs. Layton, 6 N.S. 380; Bishop 
on Stat. Crimes, Sec. 126. 


3. The Legislature had aright by prior legislation, to provide for and regulate the force of 


subsequent acts, so as to coutrol the effects of general repealing acts then in cont mpla- 
t tion. Hence, the Acts Nos. 50 and 68 of the Session of 1870, are valid and existing laws, 
i notwithstanding the general repealing Section 3690 of the Revised Statutes. Bish. on 
' Stat. Criwes, Sec. 179, and cases cited in brief 
, 1. The parts of Sec. 2173 of the Rev. Stat. of 170, are not irreconcilable ; but are capable of 
being construed so as to give effect to the whole, and to carry out the evident intention 
of the law maker. Bishop on Stat. Crimes, Sec. 65. 
S, 


Section 2173 of the Revised Statutes, and the Act No. 68 of 1870, are not contrary to or in 

contiict with the Articles of the Civil Code on the same subject matter; but all should be 

construed together, and effect given according to the evident intention of the law maker. 
6. The second Article of the Constitution of 1868, declaring that all persons, without regard 
to race, color, or previous condition, born or naturalized in the United States, and subject 
to the jurisdiction thereof, shall enjoy the same civil, political and public rights and 
privileges, is repugnant to any inhibition, if any is made, by Art. 2u4 of the Code, to 
acknowledgments in favor of illegitimate children, when such inhibition is based solely 
-on the incapability of the parents at the time of the children’s conception, to marry on 
accvunt of color. 
Such an inhibition, if it be one, is in flagrant violation of the Fourteenth Amendment to 
the Constitution of the United States and the Civil Rights Bill, and to the extent of such 


inhibition is null and void. 
34 
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8 The effect of constitutional and statute legislation has placed, as to their civil rights, 
persons of color in the same position, in all respects, as if they were white. Sue. of 
Hebert; In re Ah Fong, 3 Saw. 157; Ex parte Virginia, 100 U. S. 367; Stander vs West 
Virginia, 100 U.S 305, 308; The Slaughter House Cases, 16 Wall. 81; Wadeon Retro- 
active Law, See. 15. 

9. The marriage, the recognition and legitimation relied on by the opponents, were permitted 
and authorized by the law of the time when done, and are productive of complete legal 
results. Holmes vs. Holmes, 6 La. 470; Succession of Pearce, 30 An. 1169; Act No. 68 of 
1870; See 2173 Rev. Stats. of 1870; Arts. Rev. C. C.; Art. 2, Const. of La. of 
1878; 14th Amend. Const. U. S. and Civil Rights Bill. 


The opinion of the Court was delivered by , 

Bermupez, C.J. This is a contest for the Suecession of T. W. 
Colwell. 

The application of the two legitimate sisters of the deceased to be 
recognized as his nearest of kin, and, as such, put in possession of his 
estate, is opposed by certain children of his, who claim to be his forced 
and only heirs. 

From a judgment against them, the sisters have appealed. 

The facts are, that the children who claim, to the exclusion of the 
sisters, are the issue of Colwell, who was a white man, with Delia 
MeCalop, who wasa colored woman. They were conceived and born 
at periods when their authors were prohibited, on account of disparity 
of races, from contracting a legal marriage. 

In August, 1878, the parties, who were domiciled in West Baton 
Rouge, went to the Parish of St. Charles, where they entered into a 
marriage contract, in due form of law, wherein, naming their seven 
children, they acknowledged them “to be their own legitimate chil- 
dren.” They afterwards contracted marriage. Colwell subsequently 
died, (5th March, 1881,) leaving property valued at upwards of 860,000, 
and which is the cause of the contention in this controversy. 

The question to be determined is simply, whether the marriage of T. 
W. Colwell and of Delia McCalop has legitimated those children. 

It is a novel and important question, which has commanded our 
special attention, and which we feel satisfied to have solved in a 
manner justified by law and consonant with the dictates of equity and 
of humanity. 

It is clear that if, at the celebration of the marriage, Article 95 of 
the Civil Code of 1825 had preserved its original force, the question 
would be summarily solved in the negative, 10 A. 411; 11 A. 59; 15 A. 
342 ; 30 Gratt. 858, as the marriage would have taken place in the very 
teeth of a local prohibitory law, and so would have been absolutely 
null. Federal legislation would be incompetent to control in such 
matters. 1 Woods, 537; 3 Heisk. 287; 36 Ind. 389; 42 Ala. 525; 58 
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Ala. 150; 48 Ala. 195; 58 Ala. 190; Wade on Retroactive Law, §155; 
18 Hou, 591; 3 Tex. A. App. 273. 

The fact that the Article was expunged from the Revised Code of 
1870, is highly significant and telling. It had in consequence ceased 


to have any vitality at the date of the marriage of Colwell, because re- 
pealed. In consequence of that repeal, the marriage could be and was 
legally contracted. 33 A. 1107. We do not consider that the correct- 
ness of this proposition is disputed by the litigants. 

Their differences refer to the effects of the marriage. In other 
words, the litigants agitate the question, whether such a marriage 
could have produced such an effect as it would have occasioned if the 
parties could have contracted marriage at the conception of the 
children, born from their connections. 

The character of those effects must be determined by an application 
of the laws in force at the date of the acknowledgment and of the 
marriage. 

First of all those laws, was Article 2 of the Constitution of 1868, 
which declared, that “all persons, without regard to race or color, or 
previous condition, shall enjoy the same civil, political and public 
rights and privileges, and be subject to the same pains and penalties.” 

The laws themselves are: Article 192 of the R. C. C., which reads: 
* Children born out of marriage, except those who are born from an 
incestuous or adulterous connection, may be legitimated by the subse- 
quent marriage of their father and mother, whenever the latter have 
legally acknowledged them for their children, either before their mar- 
riage, by an act passed before a Notary and two witnesses, or by their 
contract of marriage.” 

Article 199: “ Children legitimated by a subsequent marriage, have 
the same rights as if they were born during the marriage.” 

Art. 204, on the subject of acknowledgment of illegitimate children, 
provides: “Such acknowledgment shall not be made in favor of children 
whose parents were incapable of contracting marriage at the time of 
their conception.” This Article replaces Article 222 of the Code of 
1825, which reads: ‘ Such acknowledgment shall not be made in favor 
of the children produced by an incestuous, or adulterous connection.” 

Article 200: ‘A natural father, or mother, shall have the pewer to 
legitimate his or her natural children, by an act passed before a Notary 
and two witnesses, declaring that it is the intention of the parent 
making the declaration, to legitimate such child or children. But, only 
those natural children can be legitimated who are the offspring of 
parents, who, at the time of conception, could have contracted 
marriage.” Section 2173 of the Revised Statutes of 1870, which amends 
the fourth Partidas, as revived by the Act of 1831, p. 86, by changit 
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” 


the word *‘ enable” into * prevent,” the amended portion now reading as 
follows : 

‘** Nothing herein contained shall be so construed as to prevent a 
white parent from legitimating a colored child,” ete., ** provided the 
natural children are the issue of parents who might, at the time of 
conception, have contracted marriage,” ete. 

Act No. 68 of 1870, p. 96, which provides that: ‘* Natural fathers and 
mothers shall have the power to legitimate their natural children by 
acts declaratory of their intentions, made before a Notary and two 
witnesses, provided there existed at the conception of such children no 
other Jegal impediment to the inter-marriage of theit natural father 
and mother, except those resulting from color, or the institution of 
slavery.” 

The second Section of this Act repeals all laws in conflict, except 
that of November 5th, 1868, relative to certain marriages. 

The third Section declares that the Act shall take effect from and 
after its passage. 

It is clear that, notwithstanding the prohibitory language of Article 
222 of the Code of 1825, a white father could have acknowledged his 
colored child, not the offspring of an incestuous or adulterous connec- 
tion. The well reasoned opinion of Mr. Justice Simon, as the organ 
of the Court in Compton’s case, 12 R. 57, (71,) resting on 4 La. 175, 
and 14 La. 545, and on a comparison with other Articles, and subse- 
quently aftimed in the ease of Casanave, 21 A. 437, decided in 1869, 
puts the question beyond all possible doubt. 6 L. 470; 30 A. 1169, 

Such was the condition of the law in 1870, when Act 68 was enacted. 
That Act, far from disturbing the expounded meaning of the previously 
existing legislation, on the power of acknowledgment by a white parent, 
of a colored child, enlarged that power by conferring upon the white 
parent the privilege of legitimation of such issue, on complying with 
certain prescribed formalities. 

Act 96, which revises statutes of a general character, and which is 
known as the * Revised Statutes,” took effect under Section 3990 
thereof. It contains no provision in conflict with the anterior legisla- 
tion, or jurisprudence, or with Act 68 of 1870. Even if it did, the other 
statutes of that year would take precedence. 25 A. 216; Bishop on 
Stat. Cr. See. 179. Instead of weakening that act, it expressly recog- 
nizes, in Section 2173, the same right of legitimation, declaring form- 
ally, at the same time, that nothing therein contained shall be con- 
strued as to prevent a white parent from legitimating his colored 
children. 

Act 97 of 1870, which revises the Civil Code of 1825 and the amend- 
ments made to it, and which, under Section 3990, in case of conflict, is 
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to be the governing law, contains no disposition, antagonistical or re- 
pugnant to the previous legislation, or jurisprudence, or to the regular 
Acts of 1870. On the contrary, its dispositions are ancillary to the 
objects contemplated under the new order of things. 

The theory that Articles 200 and 204 of the R. C. C., and Section 2173 
of the R. 8. are limitative of the right of legitimation, by conferring it 
only on persons who could have contracted marriage at the conception 
of the issue, is inadmissible. It is a fallacy which consists in assuming 
that, considerate laws passed at the same session can be designed to 
accomplish a certain purpose, and without any apparent or plausible 
reason, to defeat that object at the same time. It is the result of a 
confusion of ideas on the subject. If it were a wholesome proposition, 
then the special law of 1870 (No. 68) and Section 2173 of the R. S., and 
Articles 200 and 204 of the R. C. C., would simply mean that a white 
parent, or 2 white and a colored parent, could and could not acknowl- 
edge or legitimate a colored issue. 

We consider that the restriction found in Section 2173, R. 8., and in 
Articles 200 and 204 of the R. C. C., must be construed and read 
together with Article 193 of the R. C. C., as laws in pari materia, R. C. 
C. 17, 18. If so construed and read, they can be made to apply solely 
to children begotten from an incestuous or adulterous connection, and 
to exclude such only from the benefit of legitimation. 

If there existed any contlict between the Revised Civil Code and the 
Revised Statutes, on the one hand, and the Special Act No. 63 of 1873, 
on the other, the latter should predominate, under the very terms of 
the Special Act of the same year, which formally declares that all the 
Acts and Joint Resolutions passed during the session of that year, 
which may be contrary to, or in any manner conflict with the Acts of 
the same session, known as “ the revision of the Statutes of a general 
eharacter and of the Civil Code and Code of Practice,” shall have pre- 
cedence of said revisions, and be held as the law in opposition thereto, 
and as repealing those Acts, as far as they may be in opposition or 
conflict. 25 A. 216; Bishop on Stat. Cr. 179. 

The object which the legislature of 1870 intended to accomplish by 
enacting the several laws passed by it, whether found in the R.S., or in 
the R. C. C., or in the regular session Acts, on the subject of legitima- 
tion, unmistakably was to authorize a white parent to legitimate an 
acknowledged colored issue, either by contracting or without con- 
tracting marriage, provided such issue be neither incestuous nor adul- 
terous. That legislation has authorized the creation of legitimate and 
forced heirs, by persons who without it could not have done so, making 
heirs, those who, in its absence, could not have been such. 8 R. 422. 
It is impossible to conceive upon what principle it can be plausibly 
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claimed that the Revised Code proposed to reinstate, in this respect, 
the legislation previously in existence, and which the new order of 
things was designed to extinguish. The whole theory upon which the 
government was reorganized, as concerns the rights of persons in that 
particular, militates so powerfully against the pretensions of the peti- 
tiouers, that it irresistibly destroys them completely. The law does 
not favor repeals by implication. 

The juxtaposition of the different texts of the laws on the subject 
before us, clearly repels the theories advanced in antagonism of the 
rights of the opponents. 

The Constitution of 1868, and the Statutes subsequently passed, 
which we have quoted, were designed to concede to all persons, without 
distinction or difference of race, or color or previous condition, the 
privileges of legally inter-marrying and thereby legitimating their 
previously acknowledged issue, and also of legitimating such offspring 
without contracting marriage, whether the other parent was living or 
dead, privileges which they did not enjoy before, imposing these essen- 
tial conditions, however, that the persons contracting marriage be not 
related within the prohibited degrees ; (Arts. 94 and 95); or bound by 
conjugal ties ; (Art. 93) ; or otherwise proscribed ; (Art. 161); and that 
the acknowledged legitimated issue be not the fruits of adulterous or 
incestuous connection; (Art. 218); the children thus legitimated, to 
have the same rights as if born during wedlock; (Art. 199, R. C. C.) 

The Constitutional and Statutory provisions which we have consid- 
ered, are in the nature of Statutes of indemnity, oblivion and pardon, 
and produce similar effects. 49 Mo. 17; 41 Mo. 184; 8 Wall. 595; 3 
Serg. & R. 590, 598, (Penn.); 1 Binn. 601. 

They may be assimilated on principle to naturalization laws. On 
that subject, the authorities are that, although an alien is not permitted 
to acquire land, stitl, that when naturalized, the naturalization relates 
back to and confirms the title to the land so purchased. Bouvier L. D. 
verbo Alien ; Paschal Annotated Const. 112 294; Morse on Citizenship. 
77; 9 Wheat, 751; 1 Johns N. Y. Ch. p. 399. 

It has been well held in this State, under a different regime, that 
“emancipation gives to the slave his civil rights and a contract of 
marriage, legal and valid by the consent of the master and the moral 
assent of the slave, from the moment of freedom, although dormant 
during the slavery, produces all the effects which result from such 
contract among free persons.” 6 M. (O. 8.) 559. See 25 A. 617. 

The analogous question, whether incestuous children could be legit- 
imated by the marriage of their parents, authorized by sovereign 
dispensation, after being a fruitful source of discussion among jurists, 
was conclusively determined in the affirmative in 1867, by the Court 
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of Cassation of France, then presided over by Mr. Troplong. The 
Court held that such marriages legitimate the issue in radice. The 
three rulings made in that year were subsequently affirmed in 1868, 
1874, and again lately in 1879. Those decisions are in accord with 
those of the Parliaments of Paris of 11th May, 1665, 17th April, 1711, 
4th June, 1725, 25th Aug. 1738, and with the opinions of distinguished 
commentators and jurists. Vide J. P. 1867, pp. 113, 1122; 1868, p. 
1020; 1274, p. 260; 1380, p. 210; vide also, Furgole Test. t. 1, p. 373; 
Lebrun Sue. L. 1 Ch. 2, See. 1, Dist. 1, Nos.12 and 13; Domat Lois 
Civiles, part 3, Ch. 5, du Mar. Art. 24, No. 76; Pothier Cont. Mar. No. 
414; Maleville Anal. C. C. T. 1, sur lArt. 331; Toull. 2, No. 932; 
Demolombe, T. 5, No. 355; Duranton, v. 3, N. 177; Pont. Rev. de leg. 
and de jur. vy. 8, p. 150; Albert verbo Mar. Art 6; Magnin des 
Minorités, 81 and 82. 

The principles consecrated by a tribunal of the highest respectability 
and previously admitted by authors of undoubted superiority, can 
safely be applied to a controversy, in pari materia, which presents the 
unusual feature of a plenary sovereign dispensation from an otherwise 
annulling impediment. 

We cannot subscribe to the theory advanced by the collateral rela- 
tives, that the marriage in this case was celebrated in violation of law, 
and so could produce no effect. They charge that it took place in the 
parish of St. Charles and not in that of West Baton Rouge, which was 
the place of the domicil of the parties, and that it was not solemnized 
with the authority of the officers empowered to issue marriage licenses 
in that place. 

The provisions of the law to which they refer are directory. 30 A. 
1169. 

‘The authorities in 4 A. 375 and 12 A. 367, are to the effect that, when 
minors contract marriage out of the State, without the consent of their 
tutors, and therefore in violation of our law, such marriage does not 
emancipate them, so as to confer upon them the rights which they 
would have had, if they had been dispensed from the time required to 
attain their majority, or if the marriage had taken place with the 
consent of the tutor. 

In the first case, in which a family meeting had refused to emanci- 
pate the minor, for good reasons stated, it was well observed that 
through motives of public policy, the law does not pronounce the 
nullity of such marriages, but that it is equally against the same policy 
that they should be held to confer upon the parties in default, all 
the rights which result from the marriage of minors when legally 
contracted. 
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In the second ease, in which the minor had gone to a neighboring 
State to evade our laws, which required the consent of the tutor, the 
Court wisely remarked, that emancipation is the consequence of an 
authorized marriage, and not of one made in fraud of our laws; that 
the Courts of another State cannot emancipate minors whose domicil 
is here, and that such marriage there, in contravention with our laws. 
cannot produce any greater effect towards the emancipation of the 
minor. 

We are unable to discover what bearing those authorities ean have to 


the present case, in which no law was violated and in which no punish- 


ment can be inflicted. 

The result of the contrary doctrine contended for would be, while 
recognizing the validity of such marriages, to deny to them all and any 
effect, a consequence so subversive of the teaching that the law favors 
marriages, that it must be repelled. 

The doctrine is perfectly wholesome. Had it not been declared and 
applied as it was, the consequence would have been an encouragement 
to ill inclined and unbridled minors to disregard the will of those in 
charge of them. It would have proved an authority to them to over- 
ride and evade the law, and by so doing, to reap indirectly advantages 
which they could not have realized directly. 

The philosophy in those cases is not at all that which underlies the 
principles governing the present litigation. 

A marriage contracted, as was that in this instance, is not only licit 
but legal, and produces the same effect as if contracted at the domicil 
of the parties, and solemnized with the sanction of, or by the competent 
authority there. 4 A. 375; 12 A. 367. 

We therefore conclude, that the marriage of the parties was author- 
ized by law ; that they had previously duly acknowledged their children ; 
that their marriage has legitimated those children, who enjoy the same 
rights which they would have had if begotten by persons wholly ot 
white or colored descent, fully capable of contracting alegal marriage. 
and had they been born during lawful wedlock. 

Under this ruling, the collateral relatives are not entitled to the 
estate of the deceased, which therefore accrues to the opponents, as his 
legitimate and sole heirs. 

The appellants complain that the judgment of the lower court: was 
rendered ultra petitum, when it ordered the administratrix, widow 
Colwell, to file an account. It is claimed thaf, there being no prayer 
in any part of the pleadings for any such relief, the judgment should 
be reversed. 

The appellants are the collateral relatives of the deceased. The 
record does not show that the administratrix is an appellant, or has 
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prayed for an amendment of the judgment, or that she is represented 
by the counsel of those relatives. The appellants cannot be heard thus 
to champion vicariously, the rights of the administratrix and insist in 
her behalf upon a relief, for which she does not appear to be over 
sanguine. 

We find no error in the judgment appealed from, which is therefore 
affirmed with costs. 








No. 8423. 
THE STATE OF LOUISIANA EX REL. Y. R. LEMONNIER Vs. 
J. C. BEARD. 

When an officer claims an office as having been commissioned thereto, to fill a vacancy oc- 
curring therein, in a stated manner, and the defendant sets up title to the office as he 
would have done in a direct proceeding, the Court is authorized, under the pleadings, to 
pass upon the respective titles of both parties, and to adjudicate the office to whomever is 
entitled to it. 

Where an officer, elected at the first general election under the present Constitution, who is 
required to give bond, and not being protected by exceptional legislation, does not furnish 
such bond within the thirty days following the reception of his commissien, he is to be 
considered as having forfeited all rights te the office, which becomes vacant, and the 
Governor has the right to fill the vacancy thus created. 


PPEAL from the Civil District Court, for the Parish of Orleans. 
Houston, J. 


E. Howard McCaleb, for the Relator, Appellant: 


The failure of an officer elect te qualify by giving bond within thirty days after the receipt 
of his commission, operates a vacation of his office, and the Governor has the right to fill 
such vacancy by appointment. Act No. 19, approved February 9tb, 1878; 26 Ark. 281. 
The giving of bound is an essential prerequisite, which could not be dispensed with. Act 
No. 11 of 1877, State ex rel. Lisso vs. Peck, 30 A. 280. ‘‘ Vacancies may occur by refusal 
to qualify.” Cushing’s Law and Practice of Legislative Assemblies, 452. 
A Coroner elect, who, after taking the oath, subsequently accepts of the office of Member 
of the Board of Health, enters upon the duties thereof, and continues in such office after 
the time had arrived for him to discharge the functions of Coroner, and until October 21st, 
1881, thereby impliedly resigns the Corenership. (Cushing's Law and Practice, 469; 
Gen’| Blair’s case; McCrary’s Am. Law of Elections, § 242, pp. 179 and 180.) The two 
oftices—Coroner and Member of Board of Health—are incompatible. Act Ne. 80 of 1877. 
They are both constitutional offices. Censtitution, Arts. 159 and 178 An office is im- 
pliedly resigned by accepting of another incompatible therewith. Dillon’s Municipal Cor- 
porations, §§ 163, 164, 166, note 4; Angell & Ames on Corporations, §11, p. 425. Will- 
cock on Corporations, 245, 246, 247 and 248. 

Taking the oath is an ‘acceptance ef an office in a formal manner.’ Cushing's Law and 
Practice Leg. Ass. 479. 

The acceptance of an office, incompatible with one already held, vacates the latter. 29 A. 
#24; 32 A. 193; State vs. Delwood, 33 A. N. R. 


W. 8S. Benedict and A. D. Henriques, for the Respondent, Appellee. 


Miller, Finney & Miller, on the same side. 
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Bermupez, C.J.) The Relator and the defendant respectively assert 
contlicting claims to the oftice of Coroner for the Parish of Orleans. 

From a judgment recognizing the latter as entitled to it, the State 
and the former have appealed. 

The gravamen of the petition is: that the Relator was appointed and 
commissioned to the oftice by the Governor, on the Zist of October, 
Iecl; that he took the oath and furnished the bond required by law on 
the 22d and 27th of the same month; that he was so appointed and 
commissioned to fill a vacancy in the office, resulting from the disqual- 
ification of the defendant, who had been elected and commissioned to 
the same; that the defendant obstructs and hinders the Relator in the 
exercise of the duties of the office, and that Relator desires being 
quieted in the possession of the same. The prayer is, that the defend- 
ant be declared to have forfeited the office of Coroner, and be adjudged 
guilty of usurping and intruding into said office, and excluded there- 
from, and that it be decreed that the Relator is legally invested with 
the title of the office. 

The detense is, first,a general denial, and nerf, an assertion of the 
right of the defendant to the office, by virtue of his election thereto, 
on the 2d of December, 1879, for four years from the 2d of August, 
following ;- his commission from the executive, issued on the 5th of 
January, 18e0; his oath of office taken on the 4th of February ; his 
bond furnished on the 31st of July, and registered on the 2d of August, 
following ; his induction then into office ; a total absence of resignation 
since, on his part; his actual possession of the same, with all its inci- 
dents; a peremptory denial that there existed any vacaney in the office 
at the date of Relator’s appointment, which was wholly unauthorized. 
The defendant concludes by praying, both that Relator’s petition be 
dismissed, and that there be judgment in his favor. 

At the inception, the proceedings were charged with irregularity, 
but the parties have expressly agreed that they be considered as insti- 
tuted under the intrusion into office act, and be conducted and 
determined under its provisions, 

The only question presented by the pleadings, which run the one 
into the other, and blend themselves, is simply : 

Whether there existed a vacancy in the office of Coroner of the Parish 
of Orleans, when the Relator was appointed and commissioned by his 
Excellency, Governor McEnery, to fill it, and whether, if it existed, the 
Governor could thus fill the vacancy. 

The corollary of the proposition is, that if there existed such vacancy, 
and the Governor had a right to fill it, the Relator is entitled to the 
office, having seasonably complied with legal requirements; and that 
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ma if there existed no vacancy, original, constructive or absolute, 32 A. 
637, which the Governor could then fill, the appointment of Relator 
oni is inoperative, and the Respondent is authorized to continue in the 
possession of the oftice and in the discharge of its functions. 
we There can be no dispute touching the facts of the case. The evi- 
dence clearly establishes them to be as alleged by the litigants. It 
nd shows also, under an averment of the petition not previeusly noticed, 
— that the Respondent was, since the date of his commission and oath of 
= office, viz: in April, 1830, elected a member of the Board of Health, 
nd and that he has qualitied and acted as such, until the latter part of 
al- October, 281, when he resigned the trust. 
wo On the one hand, it is urged that there existed a vacancy, because, 
ons after accepting, in February, the office of Coroner, the Respondent 
ms accepted, in April following, that of member of that Board. 
d- On the other hand, it is pressed that when the Respondent accepted 
sed the appointment on that Board, in April, and at first acted under it, he 
or had not qualified as Coroner and was not in office ; that, as he only 
ith qualitied as Coroner by giving bond on the 31st of July, 1820, it is 
then that he vacated his membership of that Board; that his subse- 
the quent action in it was that of an intruder, which did not operate a 
ney vacaney in the oftice of Coroner; that even if it did, he could have 
A been displaced only by judicial action, and that the Governor had no 
* right before a vacancy had thus been declared, to appoint the Relator. 
his From the view which we have taken of the merits of the contro- 
eis versy, We deem: it unnecessary to notice the allegation in the petition 
sre and the evidence adduced in support, to the effect that the Respondent 
tei was elected, conmmissioned, qualified and acted as a member of the 
lice Board of Health. It is true, that the allegation was made that a va- 
ed. caney Was thereby created in the oftice, but leaving it out of sight, as 
be though it had net been made, there remains the broad charge of dis- 
| qualification, which, coupled with the prayer and the formal consent 
ty, of the parties as to form, impresses upon the action the character of a 
au proceeding under the intrusion into office act, in which both litigants 
ud raise claims to the office. What evidence the Relator did not, or pos- 
sibly could not offer, was supplemented by the Respondent, under his 
_— assertion of title in himself, and in justification of his own prayer for a 
judgment in his favor. 
rish The suit was not brought by the State alone to test the right of the 
his defendant, but was instituted by the state on the relation of a party 
the interested. claiming the office, who produced prima facie muniments of 
tithe to the same. 
i We feel no hesitation in thus dealing with the pleadings. 
the 
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Ina matter involving a question of public interest, arising under 
s | i £ 


laws enacted for the preservation of public order and for the mainte- 
nance of public good, we could not, consistently with duty, consider 
the State and the Relator, presenting an appearance of a public fune- 
tionary in a case in which more than his personal advantage is at issue, 
as concluded by an averment from which an admission might be in- 
ferred, that the Respondent had qualified, when the Respondent proves 
that he has not done so. The confession and consequent estoppel could 
enure to the benefit of defendant only, and constructively to the detri- 
ment of the community; but how could the Respondent insist upon 
such a technical proposition when he himself; properly realizing the 
essential necessity of establishing beyond doubt, a compliance with the 
rigid requirements of the statute, has treated the averment as though 
not made, and has introduced the clearest evidence demonstrating 
tangible errors. 

Were it otherwise, we might find little obstacle in arriving, on the 
merits, at the same result which we have reached from a different 
standpoint. 

An inquiry into the apparent right of the Relator exacts a consequent 
legitimate determination of the claims of the Respondent, for it is 
only in the contingency that he has none, that the pretensions of the 
Relator can be recognized and enforced. 

We must then divide the inquiry and ascertain: 

Ist. Whether the Respondent has, under the commission issued to 
him by virtue of his election, legally qualified under the law, and if 
not, whether his failure to do so, operated ipso facto a divestiture. 

2d. Whether the Governor could fill, by appointment, the vacancy 
thus happening. 


a 


By Act 19 of 1878, Sec. 1, (p. 43) it is provided: that all State, Dis- 
trict and Parochial officers of this State, whether elected or appointed, 
shall be required, within thirty days after the receipt of their com- 
missions, to take the oath of office prescribed by law, and give bond, 
where bond is required, and cause the same to be filed in the proper 
office, in the manner and as required by law. Section 2 further pro- 

“vides: that the failure of any officer to comply with the requirements 
of Section 1 of this Act, within the limitations therein fixed, shall 
operate a vacation of such office, and the Governor shall proceed to fill 
said office by appointment, as in other cases of vacancy. 

Ten years previously, Act 39 of 1868 had been passed, the seventh 
section of which twice received judicial consideration, 21 A. 490; 24 A. 
19, the Court decreeing its unconstitutionality. 
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It was an odious enactment, retrospective in character, oppressive in 
its object ; designed to affect the tenure of ofticers in office at its adop- 
tion, by requiring arbitrarily from them, the fulfilment of certain cere- 
monies which the Constitution and laws in force at the time of their in- 
duction did not demand. It spoke in opposition to the Constitution 
by enlarging its requirements. It contained, however, no formal irri- 
tating clause ; that is, no punitory provision visiting upon the delin- 
quent an instantaneous divestiture of his title to the office. 

In the ease in 21 A., the Court noticed this omission, saying: ‘ Fail- 
ure to take the oath, testing his (Relator’s) ineligibility, and to file it 
in the oftice of the Secretary of State in the time limited in Act No. 39, 
did not, ipso facto, destitute him of office.” This ruling was affirmed in 
24 A. 19. 

Subsequently, in State ex rel. Lisso vs. Peck, 30 A. 280, the same 
Act of 1268 received further attention, and the Court said: that the 
legislature had not declared that a failure to execute a bond within 


thirty days shall operate, ipso facto, a divestiture of a constitutional 


oftice, though such failure may be considered as a presumption of 
abandonment. 

This decision was rendered on the 4th of February, 1878. It neither 
admits nor denies a lack of power in the legislature, to provide for the 
consequences of such omissions ; but it leaves the question an open 
one for future determination. 

On the 9th of February following, Act No. 19 of 1878, under consid- 
eration, was approved. It is claimed that it was adopted to meet the 
legislative deficiency alluded to in the case, and it does so appear. It 
provides, as already stated, that a failure to comply with its require- 
ments, within the limitations fixed, shall operate a vacation of the 
ottice, and that the Governor shall proceed to fill it, by appointment, as 
in other cases of vacancy. 

In the absence of any constitutional inhibition, we cannot perceive 
why the legislature should not be, and was not competent to provide 
in that manner, in order to enforce a compliance by all publie officers 
in the State, with the laws requiring them to qualify, by taking an 
oath and furnishing a bond, where one is demanded, within reasonable 
delay. 

Neither in the oral nor in the printed argument submitted on behalf 
of the Respondent, nor in the authorities to which our attention has 
been invited, have we discovered any valid reason why such legislation 
should be paralyzed, on the ground of unconstitutionality. 

The admitted elementary and familiar rule in such matters clearly 
is, that the Legislature essentially possesses the inherent power to 
legislate as a sovereign on all subjects and in all manners, unless by so 
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doing it contravenes a constitutional prohibition found either in the 


State, or in the federal organic law. Cooley on Const. Lim. 100, 107, 
204, 208, 209. 

At the time when the Respondent was elected and commissioned, the 
Act of 1878, which was prospective, and that requiring bond and 
security from him, R. 8. 649, were in force. He therefore well knew 
that he had to take the oath and to furnish the bond, within a specitied 
time, under penalty of forfeiture of his right to the office. 

We do not regard the requirements of the Act of 1878 as merely 
directory, but consider them as mandatory, as they inflict a penalty in 
ease of non-observance. The use of the word shal/in the two sections, 
1 and 2, coupled with the penalty, denote an imperative command for 
the benefit of the public, that the fundamental acts of taking the oath 
and of furnishing of the bond shall take place, as conditions precedent, 
sine quibus non, within the fixed period and at no other time. 

No court certainly has the right to hold any requirement of a law 
unnecessary to be complied with, unless it is manifest that the legis- 
lature did not intend to impose the consequence which would neces- 
sarily follow from a non-compliance, or which would result from holding 
the requirement mandatory or indispensable. If it be clear that no 
penalty was intended to be imposed for a non-compliance, then, as a 
matter of course, it is but carrying out the will of the legislature to 
declare the statute on that subject to be simply directory. But if there 
be anything to indicate the contrary, a full compliance with it must be 
enforced. Corbett vs. Bradley, 7 Nev. 108; Hart vs. Omaha, 4 Neb. 
336 ; State vs. Johnson, 26 Ark. 221; Wendell vs. Durbin, 26 Wis. 390; 
French vs. Edwards, 13 Wall. 566; Torrey vs. Milberry, 21 Pick. 67 ; 
Wiley vs. Flournoy, 30 A. 609; Cooley Const. Lim. No. 77, et seq. and 
notes; Sedgwick on St. and Const. Law, p. 375, and notes. 

Whatever it may be claimed that the saying of the Court was in 30 
A. 280, it can have little or no bearing on the instant case, as the law 
then under consideration was that of L852, and that now under exam- 
ination is that of 1878, which are very materially difterent. The latter 
virtually provides that which the former had been declared not to 
contain, namely: that the failure to comply with the requirements of 
the taking the oath and furnishing the bond, within a limited period, 
shall, ipso facto, operate a vacation of the oftice, and that the Governor 
shall proceed to fill it, as in other cases of vacancy. 

It is manifest that the law imperiously requires both the taking of 
the oath and the furnishing of the bond, within the thirty days 
following the receipt of the commission, ané that it exacts a rigid eom- 
pliance under a heavy penalty. 

It is an elementary principle, in the construction of Statutes, and 
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which is formally recognized in our Code, that where alawis clear and 
free from all ambiguity, the letter is not to be disregarded, under the 
pretext of pursuing its spirit, R. C.C. 13. Ubi lec non distinguit, nee 
nos distinguere debemus, 

Whatever may be the position which the Respondent may assume, it 
irrepressibly proves destructive of his pretensions. 

It is totally immaterial whether Respondent’s commission, which is 
dated January 5th, took effect on that day, or on the 4th of February, 
when he took the oath, or in the beginning of April, under Article 265 
of the Constitution, or on the first Monday of August, when he filed 
his bond in the office of the Secretary of State, and which was the day 
on which the government was reorganized under Article 266. 

It is glaring that the Respondent has completely omitted to comply 
with the exigencies of the law, by failing to do the two acts, the taking 
of the oath and the furnishing of the bond, within the thirty days 
which followed either of those initial points. 

The unavoidable consequence of such dereliction was, in the words 
of the Statute, to operate ‘a vacation in the oftice ” and to impose upon 
the Governor the duty of filling the vacancy thus created. 

This disposes the first branch or subject of inquiry in the case. 


Il. 

We are now led to consider the next important proposition : 

Whether the Executive could treat the office as vacant, and fill it 
aceordingly. 

It is undeniable that the Governor has, under Article 69 of the Con- 
stitution, authority to fill vacancies happening during the recess of the 
senate. It necessarily implies the right to ascertain whether a vacancy 
exists, and if it exists, to fill it by the appointment of a proper 
person, 

The theory that the Governor cannot exercise that authority, unless 
after a vacaney has been judicially declared, is utterly without founda- 
tion, as an absolute proposition of law. Were it so, vacancies occurring 
by death, resignation, removal by the legislature or expiration of term, 
could not be filled until after they had been announced as existing, by 
judicial determination, and in the meantime, the government would 
be, in some instances, deprived of its official and necessary agents and 
representatives. 

But the theery is founded on sound principles of political economy, 
when it goes to the extent, as a relative proposition of law, that the 
Governor cannot do so, so as to conclude officials who may have been 
deemed, in error, to have died, to have resigned, to have been removed, 
or whose term may have been considered as expired, or to have for- 
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feited their rights to an office, when the fact is, that they are not dead, 
have not resigned, have not been removed, that their term is unexpired, 
or that they have not forfeited their right to the office. 

The authority vested in the Governor to fill vacancies, can only be 
exercised, and when exercised, prove conclusive, where he has made 
an appointment to fill a vacancy actually and legally existing, in the 
discharge of his official functions. 

In the eventuality that an appointment has not been made in such 
contingency, it could not prove conclusive. The issuance of a commis- 
sion under it would not debar the aggrieved from resisting displacement 
and appealing to the tribunals of the country, who would then be 
competent, on inquiry, to determine the question of vacancy vel non. 
Otherwise, under a disregard of official duty, or a misapprehension of 
facts, a Governor might, arbitrarily or unwittingly, without warrant of 
law, displace or remove the officers of the government, and create a 
condition of things which the fundamental law never for a moment 
designed to permit or to sanction. 

In a recent case, 33 A. 871, we had occasion to apply the doctrine and 
to declare that a commission, issued in error by the executive, could 
not deprive an incumbent of his right of office. There exist a number 
of instances in which the principle was invoked and recognized in this 
State. 12 A.719; 17 A. 161; 21 A. 490; 24 A.19; 25 A. 396; 32 A. 
936 ; 33 A. 

Did we find in the very instance before the Court, that the Respond- 
ent had qualified under the Act of 1878, and having thus qualified, had 
not vacated the office by the acceptance and filling of another office 
which the Constitution prohibits him from simultaneously holding, we 
assuredly would feel authorized so to adjudge, and to strike with nullity 
Relator’s appointment and commission to the office in question. 

We must not be understood as holding that, in the exercise of the 
power given to him by law, of removing public officers for certain 
causes, the Governor is not the sole judge of the existence of such causes, 

_and that his action of removal is not final and is revocable by the judi- 
ciary. In the case of the State ex rel. vs. Lamantia, 33 A. 447, we have 
clearly announced the law on that subject, and we affirm what we 
there said. 

It is, therefore, only in those cases in which a vacancy indisputably 
exists and has been legally filled, that the appointment and the com- 
mission issued in furtherance, by the executive, will, after investiga- 
tion, be maintained by the judiciary. Whatever may have been said 
apparently at variance with this doctrine, in our jurisprudence, must 
be considered as subordinate to that limitation, which is one of great 
public magnitude. 
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id, We therefore conclude that the Respondent forfeited his right to the 
“dl, oftice of Coroner of the Parish of Orleans, to which he had been elected 

and commissioned, by not qualifying under the requirements of Act 19 
be of 1878; that his failure to do so has operated ipso facto a vacancy in 
de that office; that it then became the duty of the executive to fill the 
he vacancy thus happening; that the executive has made a legal appoint- 


ment and issued a valid commission to fill such vacancy; that the 





ch Relator has qualified under such appointment and commission and has 
is- the exclusive right to discharge the functions of that office, under the 

nt Constitution and the laws of this State. f 
be The finding of the District Judge is erroneous. 

Ne It is therefore ordered and decreed, that the judgment appealed from 
of be reversed, and proceeding to render such judgment as should have 
of been rendered by the lower court: 
ad It is ordered, adjudged and decreed, that the Respondent, J. C. Beard, 

nt be declared to have forfeited all right to the office of Coroner for the 

Parish of Orleans, by reason of his failure to comply with the require- 
nd ments of Act: No. 19 of 1878, and that the Relator, Y. R. Lemonnier, be 
uld pronounced to have been duly appointed and commissioned, and to 
ver have duly qualified, to fill the vacancy created in said office, by said 
his forfeiture, during the unexpired term of the same. 

A. It is further ordered, that the Respondent pay costs in both Courts. 
rd- 

ai On PETITION FOR A REHEARING, 

ice The application rests on the following grounds, specifically set forth, 
we Viz: 

ity Ist. ‘ The decision of the Court is not based upon any issue formed 


by the parties, or upon which the cause was decided by the lower 
the court, 


Ain 2d. ‘The point decided was not the cause which actuated the Gov- 
se8, ernor of the State in issuing a commission to the Relator. 

di- 3d.“ The Act No. 19 of 1878, upon which the said cause was so de- 
ave cided, does not in letter and spirit, maintain the principle deduced 
we therefrom in the opinion of the Court. 


4th. ‘“ Laws are to be construed in accordance with their letter and 


bly spirit, and in such construcfion the causes which induced the legislator 
ym- to make them must be duly regarded. 

ga- Sth. “A constitutional officer can only be removed for cause as 
aid designated by the Constitution.” 

ust We consider these apparently different causes of complaint simply 
‘eat to mean: 


That the judgment is not justified by the pleadings. 
36 
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That the Act of 1878, which the judgment enforces, was repugnant 
to the Constitution of 1868, which was in force at its adoption, and 
that it is inconsistent with the Constitution of 1879; therefore, that it 
never had any existence, and, if it had, it was repealed. 

That if it was constitutional and is in force, it cannot be applied to 
the defendant, who could not have entered upon his office, which was — 
not in existence, when he received his commission and took his official 
oath. 


I. 


The suit is a proceeding by the State, on the petition of the Relator 
who claims, under a commission from the executive, the office of Cor- 
oner for the Parish of Orleans, to the exclusion of the defendant there- 
from, on the ground that he has vacated the same, by accepting, after 
qualification, another office. The defendant denied the allegations. 
Averring title in himself to the office, as having been elected and com- 
missioned thereto, and taken the oath and furnished the bond required 
by law, the defendant prayed for judgment in his favor.’ Preliminary 
skirmishes, as to form, were silenced by a formal consent that the 
action be considered as brought under the intrusion into office act. The 
trial of the case proceeded on the merits. Evidence was introduced by 
both litigants without objection, and admissions were made by the 
parties, which fully established the facts by them respectively averred. 

It may well be, that had the defendant merely answered by a general 
denial, evidence could not have been introduced on objection to show 
non-compliance by him with the law of 1878; but the defendant having 
set up title in himself and averred his qualifications, supporting his 
allegations by proof, and praying for a judgment, he cannot complain 
that the Court has decided a question raised by him directly and 
specifically. 

The question, under the allegations and the evidence establishing 
them, was simply, which of the two litigants was entitled to the office. 
We found in favor of the Relator and against the defendant. We 
might have found for the defendant and against the Relator. 

It is therefore patent that the judicatum was responsive to the quid 
judicandum under the allegata, as moditied and verified by the probata, 
namely, the issues presented by the parties themselves. 

We revise the decrees and not necessarily the reasons assigned in 


support by inferior tribunals. The decisions of this Cowt are not 
required to be based upon and are not restricted to issues on which 
causes are decided in the lower court. 

For the determination of this controversy, on the issues presented by 
each party, it was not necessary to inquire into the motive which 
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influenced the Governor in making the appointment. We do not say 
that the motive which is stated to have actuated him was not a proper 
one. We have preferred to rest our decision as we did. |The import- 
ant question was and is: did there exist a vacanéy which the Governor 
could fill, and has he filled it? 

That is the issue which we decided and which, owing to the magni- 
tude of the question, we will again consider on this application. 


Il. 


It is claimed that the Act of 18728 was repugnant to the Constitution 
of L868, because its objects and purposes were beyond legislative 
authority or scope. 

In support of that theory, the proposition is advanced, that it is a 
law of removal, by the executive, of a constitutional officer for a cause 
not enumerated in the organic law for his exclusion; that the legisla- 
ture of 1872 assumed to add causes of removal to those mentioned in 
the Constitution of 1862, to vest the executive with a power conferred on 
other functionaries, and that the legislation being prohibited, is abso— 
lutely barren of any legal effect. 

It is an axiomatic proposition, that a legislature is powerless to act 
where the Constitution has spoken and has left no room for its action. 
Hence, when a Constitution has provided for the qualification of certain 
otticers, for their removal for certain causes, by certain authorities, and 
in a certain way, a legislature is incompetent to prescribe, as to those 
same officers, for different qualifications, different causes of removal, 
(different authorities or different ways. It can neither add nor take 
from the Constitutional provisions on those subjects, which must 
remain untouched and enforced as written. It is because of a trans- 
gression of that principle, by the legislature of 1868, that the Supreme 
Court has declared the uneconstitutionality of Act 39, then passed by 
that body. 21 A. 490; 23 A. 19; 28 A. 445. 

Where a legislature, however, enacts laws concerning officers not 
mentioned in the Constitution, in order to compel them to furnish, 
within a fixed delay, the bond required of them by a law in force at the 
date of their election or appointment, and does so in mandatory terms, 


inflieting as a penalty, the forfeiture of the right to the office, in case of 


non-compliance, those laws cannot be said to be in conflict with the 
organic law when it is silent on the subject. Such legislation must be 
held to be valid and consequently binding. 

Previous to the adoption of the Constitution of 1868, in which not a 
word is found relative to the oftice of Coroner, there existed laws 
requiring bonds from certain officers, which, not being in contlict with 
it, were expressly continued in force by Article 149. Among them was 
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the law requiring a bond from the Coroner for the Parish of Orleans. 
Acts of 1855, No. 93, R. 8. 1856, p. 167, See. 1. 

That law continued in existence until it was changed by that of 1868, 
No. 181, creating two Coroners, two incumbents for the office, directing 
their election and requiring a bond similar to that previously exacted. 

This law of 1868 was maintained in force by Articles 258 and 259 of * 
the Constitution of 1879, but modified by Article 147, which reduced . 
the number of incumbents from two to one, fixing his salary, but leaving 
it otherwise unaltered. The defendant has admitted the existence of 
that law, on the 2d of August, 1880, by furnishing a bond for $25,000, 
which is the amount fixed by it. : 

The legislation of 1878 found the Acts of 1855 and of 1868, concerning 
the office of Coroner, in force, and in demanding that officers of that 
class, who were required to take an oath and give a bond, should, after 
the date of the Act, do both acts within thirty days after the reception 
of their commission, it not only violated no constitutional provision, 
but, on the contrary, proved ancillary, and thus subserved the public 
interest. 

As the Constitution of 1868 contained no mention of the Coroner, it 
cannot be claimed that the legislature of 1868 trenched upon it when 
it passed the Act. 

We therefore conclude that when it was enacted, that law was not 
repugnant to the Constitution in operation, and that it continued in 
force afterwards, at least until the organization of the government 
under the Constitution of 1879, and then ceased to exist, if it was incon- 
sistent with it. Art. Const. 1879, Nos. 258, 259. 

The question now arises: Was it repugnant to that Constitution ? 
If it was, then it has been repealed, and is a lifeless form. 

The theory upon which its unconstitutionality is claimed, lacks all 
foundation, as fav as the defendant is concerned, and all officers like- 
wise situated. 

The Constitution does not provide that the Coroner, whose name it 
contains, shall not give bond, besides taking the oath required, without 
exception, from all State, parochial and municipal officers. The laws 
relative to the office of Coroner, in existence at the adoption of the 
Constitution, not being inconsistent therewith, were continued in being 
as if the Constitution had not adopted Art. 253. The next Article, 259, 
provides specially to that effect. ‘In other respects, the Constitution 
has expressly left a door wisely open for eventual legislation, for it 
declares, Art. 147, that there shall be one Coroner for the Parish of 
Orleans, * * * whose duties shall be regulated by law. 

The Act of 1878 continued in force. It did not add to the qualifica- 
tions of the Coroner. Those qualifications were previously fixed in 
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1855 and in 1868. The existence and binding effect of the Acts of those 
years were formally recognized by the defendant, who complied with 
them by giving a bond on the 2d of August. 

It is true that the Constitution of 1879, Arts. 296, 200, 201, provides 
for the causes of removal of certain designated officers, among whom 
the Coroner, but it cannot be claimed that the Act of 1873 has added to 
those causes, by prescribing as it does. It is not correct to say that it 
isa law of removal. Its solitary object is to force a compliance with 
the duties imposed by other laws touching the giving of a bond, by 
decreeing a forfeiture of the right of office, in case of non-observance of 
its requirements. 

- The Constitution refers to the removal of officers regularly and actu- 
ally in office, charged with the commission of certain specified acts, done 
before or after their induction into office. It does not contemplate or 
propose to deal with the cases of officers not yet in office, or irregularly 


or illegally so, amenable to charges of omission of official duties or obli- 


gations, imposed upon them by law and to be performed before taking 
possession of the office. In other words, the Constitution provides for 
the removal of commissioned and qualified officers for acts done or 
committed, and does not provide at all forthe exclusion of commissioned 
officers from office, for acts not done or omitted, and which should 
have been accomplished, as essential conditions precedent. 

The law of 1878 is not one for the removal from office of any officer 
commissioned and qualified, regularly in office, and for the commission 
of disqualifying acts done. It is a law for the exclusion from office of 
officers commissioned but not qualified, not in office, or illegally so, for 
the omission of qualifying acts. 

It is not correct to say that this law vests the executive with the 
power of removal for causes not mentioned in the Constitution. No 
such object ever was contemplated and no such power was conferred. 
It merely declares, that officers who shall fail to qualify within thirty 
days after the reception of their commission, shall forfeit their right to 
fill the office, that there shall exist a vacancy, and that it shall be the 
duty of the Governor to fill the vacancy in the exercise of the powers 
with which the Constitution has clothed him. The Governor is not 
vested with judicial powers to sit in judgment and pass upon the guilt 
or innocence of officers charged with disqualifying offenses, or with 
incompetency, and to remore them from their position. He has not 
done so in this case. He is merely explicitly told that in such cases, 
as the Act provides against, there shall exist a vacaney, which, in the 
exercise of his powers, it will be legitimate for him to fill by appoint- 
ment, as he might and should fill, as effectually as when such occurs in 
consequence of death, resignation, removal or expiration of term. That 
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portion of the law was entirely superfluous, as the power of filling 
vacancies is specially conferred on the executive by the Constitution. 
As a matter of necessity, he has the right and is bound, before making 
an appointment, to ascertain whether there exists a vacancy, just as he 
would in a case of death, or any other case. 

The Act of 1878 is not the only one of that description on our statute 
books. See Sees. 366, 320, 3765, 3540 of the R. S., 1870. 

While the Constitution of 1868 was in operation, this Court held that 
the failure of a District Attorney pro tem., who had been elected by the 
Police Jury, to qualify within the legal delay, created a vacancy which 
could be filled by appointment of the Governor. 30 A. 657. Similar 
laws have been enforced in other States. 27 Ind. 496; 7 Kansas, 327 ; 
52 Ala. 66, 491. 


Ill. 


The argument is devoid of merit, that if the law be constitutional, it 
cannot be applied to the defendant, who could not have entered upon 
the duties of his office, which was not in existence when he received 
his commission and took his official oath. 

The office was created by the Constitution, and came into existence 
when the Constitution was adopted. The very instant that the de- 
fendant was elected to it, he became entitled to it on two conditions: 
first, that he would qualify by taking the oath and giving the bond ; 
and secondly, that, surviving the Constitution of 18628, he would be in 
existence, ready and competent to be inducted into oftice at the organ- 
ization of the government under the new Constitution. 

The decisions in 32 A. 638 and 1232, are not to the effect that the 
offices created by the Constitution of 1879 did not exist until the 2d of 
August, 1880. Offices and officers in esse prior to that day, under the 
previous Constitution and previous legiNation, continued until that 
day and until the induction of the new officers appointed or elected. 
Offices and officers in posse, created by the new Constitution, were kept 
in suspense until the happening of the two events, when they went 
into palpable actuality and activity. 

We cannot be asked to ignore the letter of a mandatory law and to 
seek its spirit. We must apply that letter when it has a reasonable 
and plausible meaning. If we were at liberty to look after the spirit 
of the law in this case, we would say that it is such as justifies the ap- 
plication of the statute in all its rigor, to the defendant and to all 
others similarly situated, from whom a bond is required and who are 
not dispensed, by some provision, from the operation of that act. 

We never intended to say, and did not rule that this law applied to 
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the constitutional officers first appointed or elected under the Constitu- 
tion of 1879, who were required merely toe take an oath. Aa to them 
it is no doubt true, that Act of 1373 proved inoperative, for the reason 
that, by Articles 149, 264 and 266 of the Constitution, they are re- 
quired to take their oath only before entering upon the discharge of 
their duties. They could well have taken the oath in anticipation, or 
after the time had arrived when they could have been inducted into 
office. 

By Article 149, the ferm of the oath required from all officers is given. 
By Article 264, certsin named officers are directed to enter upon the 
discharge of their respective o:lices on the second Monday of January, 
1820, and all other officers on the first Monday of April following, ex- 
cept those designated in Article 266, among whom the Coroner in the 
Parish of Orleans, who are authorized or required to enter upon their 
respective functions on the first Monday of August of the same year, 
(1830.) 

The officers to whom the Constitution refers in those Articles, are 
those whose election or appointment, provided by it, was to take place 
for the first time. The Constitution is clear that all those officers shall 
enter on their duties * after complying with the requirements of existing 
laws.” 


This means the taking of the oath at any time before going into 


office, and the giving of the bond, where one is demanded, within the 


period fixed by the existing law, namely: the Act of 1878. 

What the effect of this law may be, in relation to officers hereafter to 
be elected or appointed, and from whom a mere oath is required, is a 
question which is not before us, and on which we refrain from express- 
ing any opinion. 

The law of 1878, which was thus bridged over, has not interfered 
with the officers first elected or appointed under the new Constitution, 
and from whom the official oath alone is prescribed, but has continued 
operative as to the officers from whom a bond is required. Its object 
was to secure the prompt furnishing of such bond by officers from 
whom one is exacted. To that extent, it neither was repealed nor 
suspended. 

The penalty attached by the Act of 1372, for non-compliance with its 
exigencies, is a forfeiture of the right to the office. 

When enforcing that Statute in its rigidity, we perform a solemn and 
unavoidable duty. 

We tind no error in our previous decree, which, therefore, remains 
undisturbed. 

The petition for a rehearing is refused. 
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No. 7731. 
CAROLINE GILLESPIE ET AL. vs. M. H. TwitCHELe ET ALs. 


The motion to remove the case to the Cireuit Court of the United States was properly refused 
fur the reasons given in the case of Stafford vs. Twitchell, 33 An 525, which are aflirmed 

The averments in the petition, that the administration of the Succession of W. E Hall was 
closed, the final account of the administratrix homologated and the property turned over 
to the heirs, were sufficient for the institution of this suit. 

A tender of the price of sale was not necessary in this case, in which plaintitts aver they were 
deprived of their property by a fraudulent conspiracy, and that they received no part of 
the proceeds of the sale. 

This action of nullity was properly brought in the Parish of Red River, which was created 
after the partition proceedings had taken place, and to which the record of said proceed- 
ings was removed from the Parish of De Soto, by law. 

After a succession has been closed by the homologation of the final account of the adminis- 
trator, and by the judgment putting the heirs in possession, the Court of Probate has no 
jurisdiction of a suit in partition, to divide the property between them. The jurispru- 
dence of the State must be considered settled on this point. Re-aflirming previous 
decisions. 

No act of the wife, done to confirm or ratify her obligations contracted under the marital in- 
fluence, can bind her, unless done after the dissolution of the marriage 


PPEAL from the Seventeenth Judicial District Court. Parish of Red 
River. Pierson, J. 


J. F. Pierson, for Plaintiffs and Appellees : 


Where jurisdiction is wanting ratione materia, the court is bound ez-oficio to notice it, 
and the judgment of a court wanting such jurisdiction will be null. 1 N. S. 200, 703; 3.N. 
S. 136; 14 L. 177; 6 R. 365; 11 R. 77; 21 An. 611, 616, 662, 239, 479 ; 26 An. 602. 

The investiture of jurisdiction ratione materia, after the institution of the suit, will not 
efface the nullity. 2t An. 754. The sheriff acting under writ of fi. fa., and the purchaser 
at a sheriff sale must take notice whether the court had jurisdiction ratione materie. 
Judicium a non suo judice datum nullius est momenti. 7 N.S. 2; 6 R. 192; 9 An. 350. 
The District Court in 1870 had no jurisdiction ratione materia to partition the property of 
a succession, such jurisdiction could only be exercised by the Probate Court. Const. 
1868, Art. 87: C. P. 924, §§ 14, 1022; 1 An. 228; 2 An 151; 22 An. 517; 25 An. 56, 467; 22 
An. 131; 24 An. 270, 156; 27 An. 126; 23 An. 212; 28 An. 367. 

Succession is also the right by which the heir can take possession. C. C. 874. Possession 
signifies both a right and a fact. C.C. 3434. The succession only ceases when the esiate 
has been reduced to possession by the heir. 30 An. 139, 95; 25 An. 335; 24 An. 114; 27 
An. 686; 25 An. 143, 221; 26 An. 603, 611; 28 An. 849, 372; 29 An. 412. 

It is only those who have received the price, or to whose benefit the price has enured, 
that are bound to make restitution to the purchaser before suing to reclaim their prop- 
erty. The rule restituo in integrum is founded in the equity, that no man shall enrich 
himself at the expense of another, and will not extend to a reclaimer of property who has 
derived no benefit from the parting with it. 

Legal rights are to be founded only upon the observance of equitable and legal principles. 
Those who engage in a collusive conspiracy with the husband to despoil the wife and her 
minor children of their property, cannot be heard in a court of justice to found any rights 
in themselves from such conduct. Ex turpi causa nonoritur actio. Bank of the U. S, vs 
Owens, 2 Pet. 538; Webb vs. Pritchett, 1 B. and P. 264; Slidell vs. Pritchard, 5 R. 106; 3 
An. 314. 

A thing that is absolutely null cannot be ratified. Vacuity can no more be added to, than 
taken from. Comments of Marcade, vol. 5, p. 90, on Art. 1338. ©. N.; C. ©. 2272; Deenir 
vs. Le Jeune, 15 An. 571; ib. 700. 
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Estoppels do not apply to married women and minors. 4 An 231; 6 An. 397; 16 An. 213; 
7 An. 293; 2 An. 757; 13 Aned; 12 An 852; 14 An. 169; 2 Woods, 151; 23 An. 647; 16 
An. 190. 


L. B. Watkins, for Defendants and Appellants: 


Of the removal f the cause to the United States Cireuit Court. Vide: Removal of Causes, 
100 U. S. 473; Barney vs. Latham, 103 U.S. 205; See 5. of Act March 3d, 1275; Sec. 3 of 
Act March 3¢, 1875; Sec. 1 of Act March 3d, 1275, does not apply. 
The guardian or the tutor of the minor, had the right to apply for the removal. The ap- 
pointment of Elizabeth Twitchell, in Vermont, as guardian for the minor, M. H. Twit- 
chell, was not an absolute nullity. C. C. 250, 253, 266, 263. 

The various petitions fur removal show that at the date the minor was attempted to be cited, 
all the parties defendant resided in Vermont. 

The suit was tried in the District Court, contradictorily with the guardian. Vide the agree- 
meats of counsel, found in T. No. 7731. pp. 32 et seq; 36 et seq; 39 et seq. 
The alleged exception on part of the plaiutitfs to the defendants’ petition for removal, in- 
admissible, and proof thereof should not be received or considered by the District Court, 
nor by this Court. Vide: Taylor vs. Rockfeller, 13 Law Register, 303; Removal of 
Causes, 10 Otto, 471: 4 N. S. 344; 7 La. 394; 14 La. 515; 6 R. 33; 1 N.S. 299, 


ON THE MERITs. 


If the succession of W. E. Hall had not been fully administered, nor the heirs put in pos- 
session, the preper course was for a new administrator to have been appointed, and the 
suit entered in his name. King, Administrator, vs. Atkins, 33 A. 1059. 
This suit is equivalent to an unconditional acceptance of the father's succession by the 
heirs; and its effect relates back to the date of his death. Glasscock vs. Clark, 33 A. 
385; C. C. 987; 977 et seq. 
The heir of a deceased person being considered seized of his succession from the moment 
of its being opened, the right of possession which the deceased would have had if the com 
munity had been dissolved by judgment vested, and continued in the person of the heir, 
and each heir becomes an undivided proprietor of the effects of their father’s succession. 
Glasscock vs. Clark, 33 A. 585. 
A final settlement, and full and complete liquidation of the affairs of the community, or 
the father’s succession not necessary to entitle the heir to take possession thereof. Glas- 
sock vs. Clark, 33 A. 585. 

This diversion specifically overruled the rulings of the Ladeling Court, found in 25 A. 379 ; 
27 A. 634. On these, plaintiff's action was founded. 
But plaintiffs, in their petition and briefs, admit that the succession of W. E. Hall, had 
been liquidated and all of its debts paid. Vide T. No. 7348, p. 145; Vide plaintiffs’ 
original brief, pp. 51, 52. 22. 
When the heirs take possession the succession is closed. 30 A. 139; 25 A. 335; 30 A. 95; 
27 A. 626; 24 A. 114; I A. 143, 21; 26 A. 603, G11; Qe A. 349, 372; 2 A. 442. 
That the District Court of De Soto Parish had constitutional jurisdiction to grant the de- 
cree for a partition of the lands belonging te the former community of W. E. and Caro- 
line Hall. and between the widow Caroline and the Hall minors, we regard as conclusively 
settled in the fullowing cases: 33 A. 51, Life Association of America vs. Hall; 30 A. 177 
Boutte vs. Boutte ; 31 A. 574, Buddecke vs. Buddecke; 12 La. 214, Henry vs. Keys. 
Of good faith. Robert vs. Brown, 14 A. 598; C. C. 503; 11 M. 675; 7 N. S. 358; 6 R, 438; 
2A. 347; 5 A. 380. 
Bad faith possessors are entitled to necessary expenses for the preservation of the prop- 
erty, and te a proper adjustment of their claims for constructions and improvements. 
Heirs of Wood va. Nicholls, 33 A. 751i; Heirs of Self vs. Taylor, 33 A. 769; C. C. 508, 
2413. 
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The opinion of the Court was delivered by 

Topp, J. The facts connected with this éontroversy, about which 
there is no dispute, are substantially as follows: 

W. E. Hall, the first husband of the plaintiff, Caroline Gillespie, 
died in the year 1862, leaving a plantation and other property belonging 


to the community between him and his surviving spouse and three 


minor children, issue of the marriage. The widow qualified as admin- 
istratrix of the succession, and the administration was closed in 1870, 
by the homologation of the final account. 

In 1868, the widow contracted a second marriage with one Charles 
Gillespie. On the Ist of February, 1870, a few days after the homolo- 
gation of the final account of said succession, a suit was instituted in 
in the District Court of the Parish of DeSoto, in the name of Mrs. 
Gillespie, against her minor children, represented by a tutor, who had 
been appointed to them after the second marriage of their mother, 
having for its object the partition of the plantation and other property 
belonging to the community between W. E. Hall, deceased, and his 
surviving wife, then Mrs. Gillespie, as stated, and also for the recovery 
of $12,700, the alleged indebtedness of the community to Mrs, 
Gillespie. Judgment was rendered in this suit, ordering the sale of the 
plantation which was known as the “ Starlight Plantation,” to effect the 
partition, and recognizing the plaintiff therein a creditor of said ecom- 
munity for the amount stated, which was ordered paid out of the 
proceeds of the sale. Under this judgment, the plantation was sold on 
the 30th of April, 1870, at sheriff’s sale, for $21,000, one-third cash, 
and the balance in two equal annual instalments, as declared in the 
sheriff’s deed, and M. H. Twitchell, one of the defendants in the present 
suit, became the purchaser. Twitchell took possession of the property, 
and on the 2d of February 1877, conveyed the same, by act passed in 
New Orleans, to his mother, Mrs. Elizabeth Twitchell, then a resident 
of the State of Vermont; and since the institution of this suit, the 
property has been sold under judgments against M. H. Twitchell and 
Elizabeth Twitchell, and bought in by other parties. 

On the Ist of November, 1877, the present action was brought by Mrs. 
Gillespie and her children against M. H. Twitehell and Mrs. Elizabeth 
Twitchell, to have the judgment of partition, referred to, and the 
proceedings connected therewith, and the sheriff’s sale of the Starlight 
Plantation declared null, and to cause themselves to be restored to the 
possession of the property and to have the conveyance or transfer by 
M. H. Twitchell to Mrs Elizabeth Twitchell decreed a simulation. 

The grounds of nullity urged by the plaintiff against the proceedings 
in question, are, substantially, that the District Court of DeSoto, that 
rendered the judgment under which the property was sold, was without 
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jurisdiction ratione materie, and that the said suit, proceedings and 
sale, were had and conducted without their knowledge and consent, 
and were the result of a fraudulent conspiracy between Charles K. 
Gillespie. the husband of Caroline Gillespie, and the step-father of her 
children, and the said Twitchell, to rob them of their property, and 
enrich themselves by an act of flagrant spoliation, and that said 
Twitchell had placed the title to the property in his mother, an im- 
pecunious person and a resident of another State, by a simulated 
transfer, for the purpose of investing the federal courts with a fictitious 
jurisdiction, and to avoid or impede an action by the petitioners to 
annul the fraudulent proceedings and recover their property. 

The defendants appeared and filed a motion to remove the cause to 
the Cireuit Court of the United States, which was overruled. They 
then tiled the following exceptions: 

1. That plaintiffs’ petition discloses no cause of action, in this, that 
the children and heirs of Wm. E. Hall, deceased, sue for the recovery 
of their interest in certain community property, without alleging that 
the community had been settled; that all the debts thereof had been 
paid ; that anything remained after the debts. 

2. That Caroline Gillespie, one of the plaintiffs in this suit, was also 
plaintiff in suit 2926, in which there was a judgment rendered in her 
favor and against the minors for $12,700, and accruing interest, and 
that this judgment was paid out of the proceeds of the sale sought to be 
annulled, and she has thereby acquiesced in said suit, judgment and 
sale. 

3. That the $21,000, purchase price of this land, was paid to Caro- 
line Bryan, and J. D. Wemple, tutor for Hall minors. The minors are 
equitably estopped from setting up the nullity of said sale ; their right 
of action is on the tutor’s bond, and not against the property. 

4. That plaintiffs have never refunded the purchase price of said 
land, nor any part thereof, nor have they made any legal tender 
thereof; and they cannot sue to annul said sale until they have repaid 
the purchase price or made a tender thereof. 

5. That plaintiffs are the warrantors of the title te M. H. Twitchell, 
and for that reason cannot assail it. 

6. That plaintiffs cannot sue to annul a sale without alleging and 
showing injury. 


7. Thata suit to annul a judgment must be brought in the parish 


where it was rendered. In this case suit was brought in Red River to 


annul a judgment rendered in DeSoto Parish. 

8. That at the date of sheriff Carr’s sale to M. H. Twitchell, 30th of 
April, 1870, Della Coleman, M. H. Twitchell’s first wife, was then living, 
and by whom he had one child, now living, and a citizen of Vermont, 
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and a minor, and that since said sale the mother has died, and through 
whom said minor inherited an undivided one-half interest in this land 
and improvements, and that minor is not made a party to this suit. 

9. That plaintift’s petition discloses no cause of action as to Mrs. 
Elizabeth Twitchell, because she purchased in good faith from M. H. 
Twitchell, by an authentic title, on 17th of April, 1877, for a fair price 
‘ash, and upon the faith of M. H. Twitchell’s previously recorded title 
and possession under it. 

These exceptions were “ referred to the merits without prejudice.” 

The answer amounts substantially to a general and special denial of 
the allegations of the petition, with a reconventional demand for 
improvements and pleas of prescription. There tvas a judgment in 
favor of the children and heirs of Wm. E. Hall, to the extent of an 
undivided half of the property, and rejectiiig the demand of Mrs. 
Gillespie, from which she (Mrs. Gillespie) and the defendantsappealed. 
This appeal came up before our immediate predecessors, and the 8th 
exception to the action above set forth, relating to the interests of a 
minor child of Twitchell in the suit, not made party thereto, was 
sustained, and the case remanded, After the remanding, the omission 
referred to was supplied, the case again tried, a similar judgment 
rendered, and both parties have again appealed. 

1. The first question presented for our consideration is the motion 
for the removal of the cause to the federal courts. 

This question, under a very similar state of facts and pleadings, was 
before this Court in the case of Stafford vs. Twitchell et al., 33 A. 525, 
being the same defendants as in the instant case. That was a suit to 
annul a tax sale of certain lands bought at such sale by M. H. Twitchell 
and subsequently conveyed to his mother, Mrs. Elizabeth Twitchell, 
as in this case. The motion for removal was made on the same grounds 
and for the same reasons, as contained in the present motion before us. 
We held, for the reasons given at length in that ease, fhat the motion 
was properly refused. Those reasons, when applied to the instant 
ease, are strengthened by a feature in this case which did not exist in 
that, and that is, the charge that the sale from M. H. Twitchell to Mrs. 
E. Twitchell, of the lands in controversy, was a pure simulation, pre- 
senting an issue that could not be determined unless both were parties 
to the suit. It is unnecessary to reproduce or reiterate the reasons given 
for our conclusions in that case, it is sufficient to say that they are 
strictly applicable to the present motion, and that we re-aftirm them, 
and refer to them as constituting the grounds of our concurrence with 
the ruling of the Judge a quo in denying the motion in this case. 

2. As to the exceptions, a careful consideration of them satisfies us 
they are without force. The petition alleges that the administration 
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of W. E. Hall’s suecession had been closed, the final account of the 
administratrix filed and homologated, and the property turned over 
to the heirs; those allegations sufliciently show that the debts of the 
community had been paid, if such allegations were necessary in an 
action of this kind, about which we express no opinion. The 2d, 3d, 
4th and 5th exceptions are based on the theory that the suitis toannul , 
a judgment and the proceedings under it, on account of mere irregu- 
larities, and that the plaintiffs had been the beneficiaries of these 
proceedings, and had incurred obligations to make restitution, whereas 
the averments of the petition charged that these proceedings had been 
instituted under a conspiracy to defraud them, and had been conducted 
without their knowledge or consent, and that they had received no 
part of the proceeds of the alleged sale. Admitting the truth of those 
allegations, plaintiffs could not be affected by the proceedings and were 
not obliged to make any tender before bringing the suit. 

The action of nullity was properly brought in Red River Parish. This 
Parish had been created after the partition proceedings had taken place 
and the record of those proceedings had been removed from the Parish 
of DeSoto, where they had been conducted, to the Parish of Red River, 
which latter Parish embraced that part of DeSoto where the principal 
parties to the proceedings resided at the time they were pending, and 
their residence when the present suit was brought. See Act of 1871, p. 
&i; Act of 1373, p. 142. The rest of the exceptions require no special 
notice. They were properly overruled. 


ON THE MERITs. 


1. The first question presented for our consideration on the merits, 
is Whether the proceedings in the suit 2926, for the partition and sale 
of the Starlight Plantation, the property in controversy, was null, for 
want of jurisdiction in the Distriet Court of DeSoto Parish, where the 
proceedings were had and the judgment rendered. 

This was a suit instituted, as is stated, by the surviving partner in 
community against the heirs of the deceased partner for a partition of 
the community property. The suit was brought after a final account 
of administration of the succession had been tiled and homologated, and 
the property to be divided ordered, in the judgment homologating the 
account, to be turned over to the surviving partner in the community 
and the heirs of the deceased. The question presented, were it a 
new one, would not be free from difticulty, and the argument of plain- 
tiffs’ counsel to the effect that the Probate Court alone could entertain 
jurisdiction of such a proceeding would possess great weight, and 
might reasonably induce the conclusion in the judicial mind of the 
correctness of the proposition. The question, however, is not a new 
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one, and whatever may be our views of the decisions which oppose 


such a conclusion, the jurisprudence on this point may now be consid- 
ered settled, and settled adversely to the position held by the plaintiffs 
counsel. Frequent decisions have established that the jurisdiction of 


7 


such cases, under the conditions stated, is not in the Probate Courts, 
but in courts of ordinary jurisdiction. Gage vs. Price, 30 A.93; Boutte 
vs. Boutte, 30 A. 177; Buddecke vs. Buddecke, 31 A. 572. , 

This ground of nullity to the proceedings in question we cannot, for 
these reasons sustain, and we will therefore proceed to the considera- 
tion of the question of fraud, collusion, ete., set up and charged as 
sufficient in themselves to avoid the proceedings complained of. 

2. At the second marriage of the plaintiff, Mrs: Gillespie,and when 
her administration of her first husband’s estate was closed in 1870, she 
and her minor children were the owners of a valuable plantation and 
other property, sufficient to have insured them comfortable maintenance 
and support. In a few months afterwards, they found themselves 
stripped of all they possessed, turned out of their home, reduced to 
comparative destitution, and at the time of bringing this suit, depend- 
ent for their subsistence on a few acres of land given them by a chari- 
table neighbor. If these changes of condition were the results of their 
own acts or the acts of their legal representatives. or were brought 
about by the proper judicial proceedings to which they were parties, 
personally or through parties authorized to act for them, then, deplor- 
able as these changes and vicissitudes may appear, they have no legal 
grounds for complaint. On the other hand, those who claim that such 
valuable “rights of the plaintiff have been transmitted to them by 
virtue of their acts, or of legal proceedings, can only be secure in their 
acquisitions, if these acts or proceedings relied on are found, after a 
close judicial scrutiny, to be under the sanction and protection of the 
law.” 

The evidence is voluminous and conflicting, and has been thoroughly 
examined and weighed, and from this examination and study we have 
derived the following conclusions as to the facts bearing on this 
controversy. 

When the administration of the succession of W. E. Hall, the first 
husband and father, respectively, of the plaintiffs, was closed, there 
were no debts resting on the property, and no good reason existed, so 
far as we have been able to discover, why the interest of the mother in 
the property should be sold, or any different investment made of the 
means of her minor children. 

Yet, two days after the settlement of the succession and the homolo- 
gation of the account of administration, proceedings were instituted 
and rapidly pressed, as if it was an occasion of great urgency, to procure 
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a sale of this valuable property, upon which the mother and children 
had so long had their home, a home established by the mother and her 
deceased husband, improved and made comfortable by their joint labor, 
and where their children were born. This proceeding was instituted 
at the instance of C. K. Gillespie, the second husband and step-father, 
the wife and mother being in entire ignorance of the step taken. When 
the attorney consulted desired an authorization from her, Gillespie 
produced a note purporting to be written by his wife, but which, she 
swears, she never wrote or signed, and which, we believe, was forged 
by him. At the request of Gillespie, one member of the law firm con- 
sulted, consented, and so far as the record shows, without the knowl- 
edge of the mother, to become the tutor of the children, although the 


mother had the right to such appointment, notwithstanding she may 


have at one time forfeited the tutorship by her second marriage, without 
taking the required steps to be continued in it previous to the marriage. 
The attorney who instituted this suit of partition, by means of which 
the plaintiffs were to be despoiled of their property, as a witness in the 
ease thus speaks of the man at whose instance the proceeding was 
inaugurated: ‘ [ know nothing about Gillespie’s character as a hus- 
band, except from common report, and that was, that he was unkind, 
unjust and cruel, and that he was sedulously endeavoring for years to 


swallow up her fortune.” With the evident design to absorb as much 
of the proceeds of the projected sale for his wife, at the expense of the 
children, and thus put these proceeds under his immediate control, the 
mother was made to sue her children for $12,700, to be paid out of the 
proceeds of the property, a claim which was embodied and prosecuted 
in the partition suit, and which the mother swears the children did not 
owe her, and which her account of administration, previously homolo- 
gated, shows to have been false and fictitious, as all her claims against 
her first husband’s estate were settled in that account. Yet the minors 
were not only sued for this amount, but judgment rendered against 
them for nearly the entire sum. 

Certain events which had transpired previous to the bringing of this 
partition suit, afford the clue by which we can fully discover its purpose 
and the reason of the haste with which it was rushed through. In fact, 
the property had already been sold, as far as the power and will of 
Gillespie could accomplish a sale of it, and a delivery of it made before 
the suit for its formal sale was begun. The purchaser at this sale 
made by Gillespie, or, perhaps, to express it more literally, agreement to 
sell, was M. H. Twitchell, one of the defendants in this suit, who subse- 
quently beeame the adjudicatee at the sheriff’s sale of the property. 
The evidence satisfies us that Twitchell, in furtherance of his desire to 
acquire the property at what he doubtless considered an advan- 
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tageous bargain, lent himself fully to the scheme by which, through 
color of legal proceedings, the property was to become his, and with 
the full knowledge that Mrs. Gillespie was unwilling to sell her and her 
children’s property, and had resisted the coercion of her husband to 
make her consent thereto, and had declared to Twitchell himself her 
refusal to consent. We have the testimony of Twitchell against this, 
who swears that he had the written consent of Mrs. Gillespie to this 
sale; but this assertion is proven to be false, not only by this lady and 
another person present at the time, but also by one of his own witnesses, 
and the witness he failed to preduce on the trial. The true facts 
relating to the negotiation between Gillespie and Twitchell, for the sale 
of the property, as we gather from a close study of the evidence on this 
point, which, as intimated, is conflicting, we believe to be these : 
Twitchell made a proposition to Gillespie to buy the place, and after 
some discussion between them, the proposition was accepted and the 
price and terms agreed on. It was then deemed necessary that the 
consent of Mrs. Gillespie should be obtained. Gillespie undertook to 
obtain this consent, and for that purpose went into his wife’s room, and 
after quite a lengthy and stormy interview, came back again into the 
parlor and declared to one of the persons present, with an oath, and a 
vile epithet applied to his wife, that she had refused to consent to the 
sale. A whispered conversation then took place between Gillespie and 
Twitchell, and the latter though an entire stranger to the lady, boldly 
invaded the privacy of her bedchamber with a view to induce or extort 
a consent to the joint scheme of Gillespie and himself for the sale of the 
property. He too was foiled, and then the two schemers contented 
themselves with a writing signed alone by themselves, by which they 
undertook to do what they had both declared to Mrs. Gillespie could 
be done; make the sale without her signature, that is against her will. 
The details of these conversations with her husband and Twitchell are 
given in evidence by Mrs. Gillespie, who was a witness in the case, and 
presents the plain, unvarnished story of how a wife, who for years had - 
been the victim of abuse, cruel treatment and tyranny on the part of a 
brutal husband, exercised at the same time over her orphan ehildren, 
resisted both the threats and imprecations of the husband, and the oily 
and persuasive inducements held out by his more discreet ally, in what 
she conceived to be an attempt to despoil her and her children of their 
heritage. Under this unhallowed agreement between them, Twitchell 
was put into immediate possession of the property, and the proceedings 
were then instituted and conducted, as related above, for the formal 
sale and adjudication of the property. They were conducted with the 
evident concurrence of the person appointed at the request of Gillespie 
to represent his minor step-children, and judgment was rendered 
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ordering the sale of the property, and condemning the children to pay 
their mother the large sum mentioned above out of the proceeds of the 
sale. It was, in one sense of the word, a consent judgment—not a 
consent, it is true, by the parties to the suit really interested, or to be 
affected by the proceedings, but on the part of those conducting the 
proceedings in their names for their own purposes. During the 
pendency of these proceedings, Gillespie had his eye on a neighboring 
plantation which he wanted to buy with the assistance of Twitchell, 
and with the money he was to receive for the plantation of his wife and 
her children. This part of his scheme was carried out, and he made a 
contract which was virtually a contract of sale, with the owners of this 
plantation, Known as the Turner heirs, and this contract was attested 
by Twitchell, as a witness. It stipulated that a title to this property 
was to be made to Gillespie, upon the payment of a certain amount in 
cash and Gillespie’s notes for the balance of the purchase price. In 
pursuance of this contract after the sale of the Starlight Plantation and 
its adjudication to Twitchell, he paid the cash required by the terms 
of the sale, not to the sheriff who made the sale, nor to Mrs. Gillespie 
and her children, to whom the property belonged, but to the Turner 
heirs, to meet the obligation of Gillespie for the cash payment he was 
to make them for the plantation bought of them as stated, and_ it was 
doubtless understood by Twitchell at the time he witnessed the contract 
for the sale of this property, that Gillespie was to use the money real- 
ized from the sale of the Starlight Plantation, to pay for the plantation 
bought by Gillespie of the Turner heirs. The formal deed to the plan- 
tation was made to Gillespie and Mrs. Gillespie, but this gave the latter 
no more rights in the property than if the title had been made to 
Gillespie alone, in conformity to the original agreement. And the 
evidence shows that subsequently another payment was made to the 
Turnez heirs for Gillespie, with the money paid by Twitchell to the 
tutor appointed to the children for the purposes of the partition sale. 

After the adjudication of the Starlight Plantation to Twitchell, Mrs. 
Gillespie was compelled, as she states in her testimony, to quit the 
place under a threat of being put off by the sheriff. She subsequently 
went to the plantation bought of the Turner heirs by Gillespie, and 
after remaining there about a year, was abandoned by her husband, 
who received the revenues of the property and left the place to be sold 
for the unpaid part or the price, and went to parts unknown, and the 
purchaser at this last sale charitably bestowed on Mrs, Gillespie and her 
children, a few acres of land on another place, which afforded them a 
shelter and a scanty subsistence, and where they seem to have remained 
up to the time of the jnstitution of this suit. 

From the conclusions we have formed of the facts of this case, as we 
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have detailed them above, it is clear that the rights of plaintiffs to the 
property in controversy were not destroyed or divested by these pro- 
ceedings, to which, under the evidence, we are bound to regard them 
as strangers. The conviction is firm in our minds that the proceedings 
were planned by Gillespie to defraud his wife and her children of the 
property, and to acquire the same, or its proceeds, for his own use and 
enjoyment. That it was a scheme of pure spoliation, devised by him, 
and to which Twitchell lent himself as a willing and efficient coad- 
jutor. Believing this, it would require very strong proof to satisfy us, 
that the wife had so approved and ratified this outrage upon the rights 
of herself and children, as to make the scheme successful, and forever 
preclude them from attacking it. Of course, so far as relates to the 
minors’ interests, no acts of their mother could cure the fraudulent 
and illegal alienation of their property. The question recurs, has Mrs, 
Gillespie, by her acta, or otherwise, ratified the sale of her property 
and debarred herself from recovering it? The counsel for defendants 
insists she has done so, and relies mainly on her signing a receipt for 
the cash payment made by Twitchell on the Starlight Plantation, and 
her judicial declarations, subsequently made in a suit brought by her 
against her husband for a divorce, in which a claim was preferred 
against him for moneys realized from the sale of her property. 

In regard to the cash payment, we have stated, that in point of fact, 
the money was not paid to her, either by the sheriff, to whom the re- 
ceipt was given, or by Twitchell, but was paid by the latter to the 
Turner heirs for Gillespie, on the price of the place purchased from 
them, and the receipt was signed, at the very time this payment was 
made, in the presence of her husband ; and she states, on oath, that she 
signed without reading it, and further, that she believed, at the time, 
that it was a paper connected with the purchase of the Turner Plan- 
tation, and not with the sale of Starlight Plantation, a statement which 
seems reasonable and in consonance with the facts attending this 
transaction. 

Besides, even were it otherwise, the wife, at that time, was under 
marital influence, which, as the testimony shows, had been harshly and 
even cruelly exercised. It is shown that she had good cause to dread 
and fear him, her husband, and that he even used violence towards 
her, and had been arrested on account of it. In the case of Decuir vs. 
Lejeune, 15 A. 569, a case very similar in many respects to the instant 
one, the Court used this language: “‘ When Ovide Lejeune and Mar- 
garet C. Decuir started in life, nearly the whole property belonged to 
her. After the lapse of afew years the whole estate is absorbed by 
the husband. ° ° e Such a result is a spoliation, unless 
the plaintiff has knowingly and willingly made a sacrifice of her rights, 
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and before fastening this loss upon her, it is but natural that the Court 
should require cogent evidence as to a voluntary execution on her 
part, within the intendment of the Code. The only ground upon 
which the plaintiff can be cast is that of confirmation or ratification on 
her part since the dissolution of their marriage. It is evident no acts of 
the wife previous to that event can have that effect.” See also2 A. 213; 7 
A. 293; 16 A. 213. 

The marriage in this case has never been dissolved. A suit for di- 
voree was instituted by the wife, but was never prosecuted to a judg- 
ment. In that suit the counsel bringing it, who were the same engaged 
in the partition suit, claimed judgment for moneys spent by Gillespie 
in the purchase from the Turner heirs, but Mrs. Gillespie swears, that 
she knew of and authorized no other suit or demand than a simple 
divorcee, and it is highly prebable that these attorneys, being familiar 
with the previous proceedings connected with the receipt of this money 
by Gillespie, might have thought proper to include such a money de- 
mand in the divorce suit, on their own motion. Had those proceedings 
been authorized by her, then the indebtedness of Gillespie to his wife 
would have existed, and the monied demand in the divorce suit a proper 
one. At the time this divorce suit was brought, Mrs. Gillespie had been 
driven from her home; had been robbed of her property by her hus- 
band, and then abandoned by him and left with her children in almost 
absolute destitution ; and if in her perplexity and distress she sought 
the advice of counsel, and they, with or without her knowledge, tried 
to save something for her and her children out of the wreck of the 
property standing in his name and liable for his debts, it would be an 
unwarrantable stretch of the laws bearing on this point, that such simple 
acts on the part of a married woman, under such circumstances, sanc- 
tioned and ratified and made good the frauds and spoliation by which, 
without her knowledge and consent, she had been stripped of all her 
earthly goods and possessions. It would be a perversion of the law so 
to conclude. The evidence fails to show that either Mrs. Gillespie or 
her children ever received one dollar from the sale of their property ; 
and in view of this, their alleged liability to Twitchell, so gravely 
urged, to tender restitution of the amounts he paid out for the property 
—not to them, but to one or for one he was assisting in despoiling 


them, seems to us out of reason. They received nothing, and they 
have nothing to restore or offer to restore. 


Another question for us to consider, is that relating to the alleged 
simulation of the sale from M. H. Twitchell to his mother, Mrs. Eliza- 
beth Twitchell, co-defendant in the case. 

The plantation in question purports to have been bought by Twit- 
chell for $21,000, and he claims to have put improvements on it more 
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than ten thousand dollars in value, and then sells it for $7,500 ; $1,000 
of that amount cash and the balance in worthless Parish bonds and 
warrants, and known to be worthless at the time of the sale, and had 
been so judicially declared! These bonds had once been issued to, or 
belonged to Twitchell, and now purported to be the property of his — 
mother in the distant State of Vermont, and who was there at the time 
of the alleged sale, which was passed in Louisiana, and who states, in 
her testimony taken under commission, that she owned in property 
and money only one thousand dollars, and that was in the hands of 
her son, in Louisiana, (M. H. Twitchell) and that she owned nothing 
in Vermont. Comment is useless. The simulation was one of the 
baldest ! , 

As to the subject of improvements, which are claimed in reconven- 
tion, we find that there is no satisfactory proof as to their value. 

Besides, there is no demand in the plaintiffs’ petition for the rents 
and revenues of the property during the time they have been deprived 
of the possession of the same, and under these circumstances we deem 
it proper that these questions should be settled in another suit, and we 
shall reserve this right to the parties. 

It is only necessary to add, in conclusion, that the prescription 
pleaded under the facts of this case, is not applicable and is without 
force. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower court, so far as it is in favor of the plaintiffs, the heirs of 
Wm. E. Hall, deceased, and against the defendants, is affirmed, and so 
far as it rejects the demands of the plaintiff, Mrs. Caroline Gillespie, it is 
annulled, avoided and reversed, and it is now ordered, adjudged and 
decreed, that the judgment rendered in the case of Caroline Gillespie 
vs. J. D. Wemple. tutor, No. 2921, in the District Court of the Parish 
of DeSoto, on the 17th March, 1870, and the sheriff’s sale under said 
judgment, on the 30th of April, 1870, of the property in controversy, 
be, and the same is hereby declared null and void. 

It is further ordered, adjudged and decreed, that the right and title of 
the said plaintiff, in and to one undivided half of the property described 
in the petition, be, and the same is recognized, and that she be put in 
possession of the same, the right of the plaintiffs’ to the rents and 
revenues of said property, and of the defendants to recover the value of 
the improvements, is reserved. 

It is further ordered, adjudged and decreed, that the sale of the 
property from Marshall H. Twitchell to Elizabeth Twitchell, of the 2d 
of February, 1877, be, and the same is declared simulated, null and 
void. The costs of both Courts to be paid by the defendants. 
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No. 8061. 
CORDELIA TERRELL vs. J. R. BOARMAN. 


A defendant, whose exception in a suit for separation from bed and board was tried and over- 
ruled, during his absence from court, and who subsequently files an answer on the merits, 
without first moving to rescind the ruling of the Court, and to reinstate his exception, 
will be considered on appeal, as having waived ail objections to the irregularity of the 
trial of said exception. 

A charge by the wife, as a ground for separation from bed and board, that her husband had 
fled frow justice when charged with an infamous offense, is not sustained if the evidence 
shows that the charge was made after the husband's departure, and that the husband, on 
being informed of the charge, returned and presented himself for trial, after which he was 
discharged, and satisfied the claim of the complainant against him. 

The torbearance of a wife and her patience, enduring the cruel treatment, excesses and out- 
rages of her husband for a long time, before complaining to the courts, must not be con- 
founded with, or construed as condonation or reconciliation, as contemplated in our laws, 
in bar of the wife's action for separation from bed and board. 

Charges of an outrageous character made by the defendant, in an answer to a suit for separa- 
tion, cannot be considered as an element of excesses, or cruel treatment, in favor of 
plaintiff. The issue must be tendered on acts which have preceded the institution of the 
suit. 


PPEAL from the Civil District Court, for the Parish of Orleans. 
Rightor, J. 


T. Gilmore & Sons, for Plaintiff and Appellee. 


S. 8. Carlisle and J. D. Coleman, for Defendant and Appellant: 


Sec. 7, Art. 138, C. C., does not contemplate conferring criminal authority upon the civil tri- 
bunals organized under the Constitution of 1868. These tribunals cannot inquire into the 
guilt or innocence of one charged with a crime. The proofs mentioned in said Section 
have reference only to the finding of a court of competent jurisdiction, to-wit: a Criminal 
District Court, Recorder or other committing magistrate. If it is contended that this 
Article does confer criminal authority on civil courts, it violates Article 83, Constitution 
of 1868—is a dead letter, and no action will lie thereunder. 

Exceptions fixed by order of court, must be notified to advise party and reasonable time al- 
alowed. Const. 1879, Art. 11, Rules District Court; 6 N.S. p. 635; 3.L. R. p. 434; 21. 
R p. 171; 1 N.S. p.9; 6 L.R. p. 577; 9 An. p. 496; 13 An. p. 151. 

The averments in an answer cannot be used as ground work of plaintiff’s suit, which must 
stand or fall upon the state of facts previous to the filing of the petition. 9 L. R. p. 457; 
21. p. 221; 5 An p. 33. 

In suit for divorcee under the provisions of Sec. 7, Art. 138, C. C., when the wife instigates 
the criminal charge, and procures the making of a charge against her husband, the law 
will afford her no relief. This act of the wife is a serious and egregious wrong against the 
husband, which bars her right to any relief at the hands of the court, even though the 
charge might in fact be true. The maxim, ‘ Volenti non fit injuria,’ here applies as 
against the wife. 

Husbands are men and not angels; staying out late at night, want of means, failure to sup- 
port wife and children, trifling outbursts of passion, unaccompanied by violence, gambling, 
inattention, and absence of affection, are not grounds for a separation from bed and board. 
18 An. 404; 15 An. 593; 27 An. 594; 9 L. 421; 10 L. 251; 4 M. 174; 5 An. 32; 6 An. 403. 

Reconciliation bars an action for divorce based upon antecedent causes. C. C. Art. 152; 14 
An. 386. 

The wife must follow the husband wherever he choses to go, and her failure to do so will not 
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permit her to sue for separation based upon her husband's absence. Abandonment can 
only be made to appear by compliance with the provisions of Art. 845, C.C.; 5 N.S. p. 
61; 8 An. p. 14; 14 An. p. 386. 

The spouses being specially prohibited by law trom testifying against each other, it follows 
that their declarations, statements, etc , to third persons, cannot be considered by the 
eourt. That the testimony of a witness of facts, circumstances, or things elicited from 
the spouses, must be disregarded by courts, though admitted without objection, since it 
is in contravention of a prohibitory law. As the spouses cannot testify, his or her decla- 
rations to third persons are inadmissible as testimony, since this would be doing indi- 
rectly that which the law mandates shall not be done directly. C. C. Art. 2281. 


The opinion of the Court was delivered by 

Pocuk, J. Plaintiff sues her husband for separation from bed and 
board, and urges the following grounds : ' 

1. That being charged with the commission of an infamous offense, 
of which he was actually guilty, he had fled from justice. 

2. That during the last years of their married life, her husband had 
been guilty of excesses, cruel treatment and outrages towards her, of 
such a nature as to render their living together insupportable. 

The case was tried by a jury, who returned a verdict in favor of plain- 
tiff, and defendant appeals. 

In a bill of exceptions, defendant complains that an exception which 
he filed to a second supplemental petition presented by plaintiff, and 
which was overruled, had not been legally tried, for the reason that he 
had not been duly notified, according to law and to the rules of the 
court, of the day fixed for the trial of his said exception. 

The record shows that defendant was not represented by counsel, or 
otherwise, at the trial of his exception, and does not contain satisfac- 
tory evidence of a legal and timely service of notice of the fixing of the 
trial of the exception ; but it nowhere appears that defendant urged a 
seasonable. objection to the course therein pursued by the Judge, or 
asked the court to rescind its ruling, and reinstate his exception for 
trial. On the contrary, it appears that, without protest er objection, 
defendant moved to set aside the default which had been taken against 
him, and filed an answer to the merits, under which state of facts he 
must be considered as having waived all objections to the alleged ir- 
regularity in the mode of trial of his exception. 

The bill of exceptions which he took to the Judge’s course in trying 
his exception, which was signed or obtained only on the 31st of July, 
1880, when the trial of the exception had taken place on the 24th of 
February previous, is not a seasonable objection, and cannot avail 
him ; for his course, in filing an answer, without a preliminary attempt 
to reinstate his exception, concludes him as having waived the ille- 
gality of the proceeding complained of, and debars him at this time 
from obtaining any relief therefrom. 























NEW ORLEANS, MARCH, 1882. 





Terrell vs. Boarman. 





We see no error in the decree of the District Judge in overruling his 
exception. The ground of complaint urged by plaintiff in her supple- 
mental petition, did not conflict with the ground urged in her original 
petition. It was merely cumulation. Giraud vs. Mazier, 13 A. 147, 

On the merits, this case has been very bitterly contested, and brings 
ap a record full ef venom and crimination, following an answer, in 
which defendant urges many and very serious and grave charges of ill- 
conduct against his wife, a repetition of which is herein omitted 
through a proper sense of respect and delicacy towards the high social 
position of both parties, and is unnecessary, by further reason of the 
total absence of any, or the slightest proof in support of the same, and 
rendered still more unnecessary, by the fact that, after hurling all these 
crushing accusations at plaintiff, the defendant urges no plea in recon- 
vention, and simply prays for the dismissal of her action, under which 
the marriage ties would not be disturbed and the spouses re-united. 
This, of itself, is a full justification of the wife from such charges, for 
the introduction of which, ‘in this case, defendant’s counsel have ex- 
pressed becoming regret, in their brief as well as in oral argument. 

1. The evidenee in the record fails to establish the first ground 
pleaded by the wife. It is true, that defendant frequently obtained 
from friends and acquaintances, the loan of small sums of money, on 
checks drawn by him on a bank, in which he had, to his knowledge, 
no funds or credit to meet the payment of his checks, and that for 
several months previous to his departure for the far West, he had ne 
employment, and no other resource or pecuniary aid but that which he 
thus obtained, and that feeling that such a state of things could not 
safely last much longer, and that, dreading the storm which would 
sooner or later burst over him, he concluded to remove from a city 
where he could anticipate nothing but trouble, suffering and annoyance. 
Yet, we fail to see any evidence in the record sufficient to convict him 
of the criminal and deliberate intent to commit the offense which was 
charged against him, and to flee from justice under such charge. 

When he left, no charge had been made or was pending against him ; 
and as soon as he was apprised of the charge which had been instituted 
during his absence, he forthwith returned to this place, and presented 
himself for trial under the prosecution, whence he was discharged, after 
satisfying the claim which the complainant had against him. 

Concluding, as we do, that the evidence does not support that por- 
tion of the wife’s complaint, we are not called upon to pass upon the 
bill of exceptions taken by defendant to the Judge’s charge to the jury 
on that point, and to the admissibility of certain testimony which was 
introduced on the same point over defendant’s objections. 





" 304 SUPREME COURT OF LOUISIANA, 





Terrell vs. Boarman. 





2. Onthe second ground relied upon by plaintiff, we find, in the 
record, evidence to establish the following facts : 

Plaintiff and defendant, who were both persons of refinement and 
culture, and both belonging to highly respectable and honorable fam- 
ilies, moving in the best circles of society, were married in the year 
1871, and established their domicil at the residence of the bride’s father, 
where it has remained ever since, with the interruption of a resi- 
dence of two months in Chicago, during the year 1876. 

At the time of his marriage, defendant was a member of 2 respectable 
commercial firm in this city, which he soon after dissolved, forming a 
partnership with his father-in-law, as partnerin commendam. After a 
series of disasters he finally failed, and wound up his commercial busi- 
ness in the year 1875. From that time to this day, he ceased to provide 
for his wife and two children which had been born unto them, and 
from that time his conduct towards his wife underwent a great change. 
In 1876, he removed to Chicago, where he engaged in business, and to 
which place he caused his wife to join him With his children. But ina 
short time after this meeting, he begged. his father-in-law to send tor 
his daughter and grandchildren, as the defendant had failed again, 
and had brought his family to utter ‘destitution and distress, without 
even the means to pay theirliving expenses in a strange city. Receiving 
some pecuniary assistance from the father-in-law, the defendant then 
left for California, and his wife and the childfen returned to her father’s 
home and support. Stes 

In 1878, the defendant returned to New Orleans, destitute of means 
and without employment, and again fixed his abode with his wife at 
her parents’ home in this city. 

In addition to his reduced condition, and want of steady employment, 
he then became the victim of an insatiable passion for gambling, to 
satisfy which, he neglected all his dutieSto- his wife and children, and 
resorted to schemes and devices, some of which are hereinabove related, 
in order to raise the money necessary to-satisfy his infatuation for that 
vice. It is shown by the evidence that under the pressure of that dire 
passion and of other evil influences; tregbecame irritable towards his 
wife and children, whom he utterly neglected, and whom he never 
heeded but to abuse and tyrannize. He was never with them in the 
daytime, entered late at night every night for months, compelled his 
wife, in the cold nights and even in sickness, to get up so as to let him 
in, and if she dared to remonstrate against his conduct, he abused and 
eursed her, threatened her with bodily harm, became enraged and 
furious, and made night hideous with his quarrels and brawls, and all 
this in a house which was not his, in a home not furnished by him, and 
under a roof where he was tolerated only for the sake of her whose 
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feelings he crushed, whose love he spurned, and whose devotion he 
contemned. Her appeals for peace were night after night met with 
imprecations and threats of violence and degradation; her remon- 
strances in the name of their common offspring, or of her parents, 
whose generosity and hospitality he thus abused, drew from him the 
vilest and most opprobrious epithets. 

Considering that she was a lady of refinement and culture, reared 
and brought up with delicacy and elegance, it is not a violent presump- 
tion to conclude that such conduct, such excesses, and such outrages, 
on the part of her husband, rendered her life with him unbearable, and 
a burden which she could not have endured much longer, had he not 
relieved her by another departure, which occurred in March, 1879, 
since which time the two spouses have never met. 

In determining the nature of excesses or cruel treatment of one of the 
spouses towards the other, and the degree at which such conduct ren- 
ders their living together insupportable, a proper regard must be 
had to their respective characters, to their education and habits. 

Language and conduct, quarrels and wrangling, which, to certain 
women, would create no special uneasiness or create no great distress, 
would be crushing to ladies of education, refinement and culture, whose 
feelings would thereby be hurt, even unto incurable misery and 
despondency. 

Applying, under the light of our jurisprudence to the plaintiff in this 
pase, the facts disclosed by the record, which we have carefully 
analyzed, we cannot escape the conclusion that defendant’s conduct, 
characterized for more than twelve months by neglect of his wife, indif- 
ference to her affection and devotion, followed by cruel and harsh 
treatment, the result of constant excesses of dissipation, culminating 
in ever recurring scenes of violent quarrels, crowned by foul and 
opprobrious epithets daily heaped upon her, was more than she could 
bear, and that to turn a deaf ear to her appeals to the courts for redress, 
would be to condemn her to an untimely grave, as a victim of despair, 

and a heart-broken wife whose love would be unrequited, and whose 
devotion to her husband would be her fatal torture. 

We know, and duly consider that the laws of Louisiana do not favor 
the separation of two persons who have been made one under the laws 
of God and of the State; and that our jurisprudence does not sanction 
the rupture of the sacred ties of marriage for trivial causes, or for mutual 
wrongs of the two spouses; but the intolerable sufferings of a faithful 
wife, caused by the excesses of an erring husband, speak in a voice 
which must open to her relief the doors of the courts of justice, and 
must summon to her aid the protecting shield of the law. We therefore 


conclude that the jury, by their verdict, in separating these spouses 
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and placing these minor children under the care of their mother, whose 
virtues will safely guide them, and whose patient sufferings will teach 
them lessons of wisdom, have done justice to the parties, 

Defendant’s counsel earnestly argued that the excesses of the husband, 
if any are proven, have been fully pardoned and forgiven by his wife, 
who continued to live in conjugal union with her husband until his final 
departure in 1879, 

But we hold that the forbearance of a wife, and her patience in 
bearing with the cruel treatment of her husband, in the fond hope of 
his reform, and of his being restored to her as a kind husband, and to 
her children as an affectionate father, until at last she sees that all hope 
is lost, must not be confounded with, or construed as condonation or 
reconciliation, as contemplated in our laws and expounded in our 
jurisprudence. 

In our consideration of the second ground of the wife’s complaint, we 
have confined our investigation to the evidence of facts and incidents 
only which have occurred since the spring of 1878, at which time the 
defendant returned to this city from California. 

Defendant also complains of that part of the Judge's charge to the 
jury in which he used the following language : 

“The jury, in passing upon these questions, may consider whether 
the charges in the defendant’s answer constitute a part of such outrages 
and ill-treatment,” as render the living of the spouses together intol- 
erable. We agree with defendant’s counsel, and hold that such a 
charge was erroneous, and should not have been given to the jury. 

The issue, as made by the pleadings, contemplates only acts which 
have preceded the institution of the suit, and a fortiori cannot 
embrace, as grounds for separation, either the allegations of plaintiff or 
the averments urged by the defendant. Tourné vs. Tourne, 9 L. 457 ; 
Homes vs. Carrier, 16 A. 94; Daunoy vs. Hernandez, 33 A., not yet 
reported. 

But, as the whole case is before us, and all the facts discloséd by the 
record are subject to our review and analysis, we are not for that reason 
compelled to remand the case for a new trial, and we are authorized to 
reach our own conclusion, eliminating all irrelevant evidence, and 
resting our conclusions upon legal testimony, which is ample in the 
record to sustain the verdict of the jury. Vredenburgh et al. vs. 
Behan et al., 33 A. 627. ; 

Under this view of the case, a review of the Judge’s ex parte order, in 
granting to the mother the custody of the children during the pendency 
of the suit, is unnecessary and barren of any practical result, and we 
are spared the trouble of passing upon the bill of exceptions taken 
thereto by the defendant. 
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It is therefore ordered, adjudged and decreed, that the judgment of 
the lower court be affirmed at appellant’s costs. 


+ 


ON APPLICATION FOR REHEARING. 

The opinion of the Court was delivered by 

BeRMUDEZ, C. J. The correctness of the judgment rendered in this 
ease is assailed on three different grounds: 

The Court is charged with error: 

1. In not remanding the cause for a trial, after legal notice of the 
exceptions filed by the defendant to the supplemental petition of 
plaintiff. 

2. In not remanding the cause for a trial on the merits, because of 
illegal charge given by the Judge to the jury. 

3. In considering as proved, facts which the evidence in the record 
does not establish. 


I, 


The exception was fixed for trial for the 24th of February, 1880, at 
11 o'clock, 4. M., by motion made in open court, on the 20th of the 
same month. The sheriff’s return shows that a notice of trial was 
served on the first named day, but it does not give the hour. The brief 
of defendant's counsel admits that the notice was served, at the office 
of one of them on the same morning, but is silent as to the time of day. 
It is therefore clear that, on the 24th, in the morning, knowledge of the 
tixing of the exception had been legally communicated to the counsel. 
The record does not show that any motion was made on that day, 
questioning the regularity of the trial, or the correctness of the ruling 
made dismissing the exception. On the following day, the 25th, counsel 
for plaintiff moved for a default, which was granted. Neither do the 
minutes of that day, nor those of the 26th, nor those of the 27th, or of 
the 28th, show the taking of any rule to set aside the default and to 
reinstate the exception for want of timely notice. On the third judicial 
day following that on which the default was rendered, and hence, on 
the fourth after the overruling of the exception, instead of protesting 
against the double action of the Judge, so vehemently charged with 
illegality, the defendant; by counsel appeared into court and moved to 
set the default aside, which was accordingly done, on his filing an 
answer to the supplemental petition, an answer which covers ten pages 
of the transeript, and which contains charges the more scandalous and 
outrageous, as they are altogether tQnsupported by any evidence, and 
stain the record of the case, to the actually avowed mortification of 
counsel, 

















SUPREME COURT OF LOUISIANA, 





Terrell vs. Boarman. 





The case came up for trial on its merits on the 17th of June. It 
progressed on the 18th, and on the 19th, when the jury, after a short 
absence, returned a verdict in favor of plaintiff, with a right to the 
custody of the children. The court, satistied with the verdict, rendered 
judgment upon it accordingly, which, after a fruitless attempt for a 
new trial, was signed on the Ist of July following. 

Thirty days later, viz: on the 3lst of July, defendant’s counsel pre- 
sented to the District Judge a bill of exception for signature, in which 
the facts appearing of record are stated. 

This proceeding, which was submitted to opposite counsel, does 
not show that the counsel interposed any objection to the trial of the 
exception, either before or after it was disposed of, previous to joining 
issue, 

We agree with counsel for defendant, that this bill was entirely 
superfluous for the purposes for which it was taken, as it was a mere 
repetition of facts disclosed by the record. Had it been proposed to 
show seasonable objection to such trial, touching which the record is 
reticent, it might have been a useful proceeding. It could produce, 
and has had no legal effect, save to show that no objection was made to 
the trial so much complained of. 

We agree likewise with the same counsel, that on appeal, the ruling 
of the Judge dismissing the exception, without timely service of a notice 
of trial, might have been successfully assailed, but in two instances only, 
however, the first, if the exception had been one of merit, the second, 
if the defendant had not acquiesced in the time of trial, by tiling an 
unguarded answer, and by moving to set aside the default. 

In this case, in the absence of a rule to reinstate the exception and 
of any defense in this Court of the exception on its merits, we were 
bound to consider that the mode of trial had been acquiesced in, and 
that the exception had been abandonéd. We therefore did not err in 
refusing to set aside the ruling dismissing the exception, and to remand 
the case for a new trial of that preliminary defense. 


II. 


The next complaint is, that because of the illegal charge given by 
the Judge to the jury, the case should have been sent back. 

We might have abstained from expressing any opinion, however 
correct it be, on the legality or illegality of the charge in question, as 
that question had not been submitted to our consideration, in the 
manner and form pointed out by law, but had been brought to our 
notice by an irregular and vicious proceeding. 

The well established rule of civil practice is, that the party who 
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objects te the charge, in whole or in part, given by the Judge to the 
jury, must do so before the cause is submitted to, and is in the hands 
of the jury. Where this is not done, the law infers an acquiescence, 
which operates as a bar to a subsequent agitation of the correctness of 
the charge. 

This rule was not followed in the present instance. The record is 
absolutely reticent on the subject. The only objections which appear 
to have been made, are such as are found in the motion for a new trial 
and in a bill of exception filed on the 31st of July, some forty days after 
the charge was given, which does not allege that such bill was, at the 
time, reserved to such charge ; which does not show that it was previ- 
ously submitted to opposite counsel or was read in open court in the 
presence of such counsel. Bills thus taken and presented, are not 
entitled to consideration by the Appellate Court, and the errors 
complained of therein cannot be reviewed. 


Ill. 


The third and last charge of error is, that this Court has considered 
as proved, facts which were not established on the trial of the case. 

We have taken the pains of again wading through the 290 pages of 
this transcript. We have weighed all the testimony adduced. We 
have relieved the defendant from the first grave charge imputed 
against him, but have considered, with the jury and with the District 
Judge, who endorsed their verdict, and who refused a new trial, that 
under the deplorable circumstances elicited and the law controlling 
the ease, the plaintiff was entitled to the relief for which she was 
craving and which had been allowed her. 

In passing upon questions of such intense delicacy as have been 
raised and submitted in this unfortunate controversy, we are happily 
not actuated by the violent feelings of sympathy which too frequently 
cloud the intelligence of counsel. , 

In the brief presented in this case for the defendant, we have been 
compelled to observe a forgetfulness of those rules of propriety and 
deference which a proper appreciation of the relations between court 
and counsel requires the latter to observe when they address those who 
are bound, by solemn obligations, to administer justice with impar- 
tiality and to the best of their knowledge and ability. 

We are actuated by no pride of opinion, and are ever anxious to 
learn and to correct any errors into which, under pressure of onerous 
labors, we know we are liable to fall. 

But counsel who, in the exercise of the sacred right guaranteed to 
their clients, suggest such errors, must do so in language considerate, 


measured and dignified. Exaggerated statements, declamatory epi- 
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thets and offensive aspersions of either the diligence or judgment of 
the Court, are suggestive of equivocal respect and will not be tolerated. 
In the present instance, we have constrained ourselves to overlook 
the fault of counsel, for whom we have always entertained respect, and 
to attribute it to other motives than intentional discourtesy. 
We trust we shall not again be called upon to act on such a case. 
The application for a rehearing is refused. 








No. 8471. 
JOHN CHAFFE & Sons vs, SAM LIsso’ ET ALS. 


Where a creditor attacks a sale made in the name of a third person, for the occult benetit of 
his debtor, the burden isupon him. Where the evidence aftirmatively supporting the 
transaction has not been rebutted, the sale will not be disturbed. 


PPEAL from the Tenth Judicial District Court. Parish of Red 
River. Logan, J. 


M. 8. Jones, for Plaintiffs and Appellants. 
M. B. Watkins, for Defendants and Appellees. 


4 

The opinion of the Court was delivered by 

Bermupez, C.J. This is an action for the recovery of a nioney 
claim for $5,396, and the revocation and annulment of a conveyance 
alleged to have been made between third persons, for the benefit of 
the debtor, in fraud of his creditors. 

There was judgment for the amount of the uote and bill sued on, 
but rejecting the action to annul. From this judgment the plaintiffs 
appeal. . 

Our attention has been specially invited by the appellees to the 
several bills of exception taken during the trial of the case, to the ad- 
mission of acts under private signature, of a newspaper extract of 
testimony charged with irrelevancy, and of other action on the part of 
the District Judge. We have considered the evidence adduced, and 
think that the objections overruled went rather to the effect than to 
the admissibility of the testimony and other evidence received. 

In cases of this description, a wide latitude is allowed for the intro- 
duction of evidence. 

On the merits we find, that the reality of the purchase from Patton 
by Paul Lisso, through Julius, his agent, out of the purchaser’s funds, 
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is established by the deed of sale, the testimony of the vendor, of the 
vendee, of the latter's agent, and by that of the judgment debtor. 
From the testimony of the three Lissos, it also appears that the ex- 
pense incurred, concerning the improvements on the lot, was borne by 
Paul Lisso, and in no mamer paid for by Sam Lisso. The ability of 
Paul to buy, and the fact that the money was paid, are shown beyond 
dispute. 

It is a possibility, in the abstract, that they have all testified falsely, 
but we cannot say so, unless the perjury has been clearly proved. 

The many circumstances which the plaintiffs have established, al- 
though caleulated te throw some suspicion upon the transaction, are, 
by far, insufficient to have it set aside. 

The burden was upon them, and they have signally fallen short of 
the requirements of the law in that regard. 

We cannot attach any significance to the fact said to have been 
proved and probably shown, that part of the purchase price, some $47, 
was satisfied by Sam Lisso, the judgment debtor, by his “ squaring 
oft” a bill fer that much with Patton, the vendor. The lot and build- 
ings appear to be of a value of about $3,000. 

The District Judge, who heard the evidence in the case, arrived to 
the conclusion, that the plaintiffs had failed in their action to revoke 
and annul, and that the defendant, Paul Lisse, had justified his title. 

We have not been shown that there was any error committed. 

it is therefore ordered and decreed, that the judgment appealed 
from be aftirmed with costs. 


No. 7474. 
Jonn J. Hayes vs. THe Crry or New OrLEANs. 
Act No. 60 of the Extra Session of the Legislature of 1872, establishing a Hespital for small- 
pox and other contagious diseases, did not constitute a contract with the plaintiff, pro- 


tected from impairment by subsequent legislation. 


geen from the Third District Court for the Parish of Orleans. 
Monroe, J. 


J. R. Beckwith, for Plaintiff and Appellant. 


C. F. Buck, City Attorney, and- Wynne Rogers, for Defendant and 
Appellee. 
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The opinion of the Court was delivered by 

FENNER, J. The question underlying the decision of this case is, 
whether Act No. 60 of 1872, entitled “ An Act to establish a hospital 
for small-pox and other contagious diseases,” constituted such a con- 
tract between the State and the plaintiff, as owner of the Luzenberg 
Hospital, referred to in said Act, as was protected from impairment by 
subsequent legislative action, it having been expressly repealed by Act 
No. 16, of the extra session of 1877. Prior to this repeal, the Act 
referred to had come under the consideration of this Court in two cases, 
Nos. 5896, and 6391, of the docket of this Court, (unreported) involving 
the determination of certain rights claimed thereunder by the present 
plaintiff. 

It was there held, that the Act did not confer on the plaintiff “ any 
right, privilege or franchise,” for the violation of which he could main- 
tain an action, and substantially held that it did not create a contract. 

The Act is certainly a legislative anomaly, but we are really unable 
to discover in it the elements of acontract. It professed to deal with 
plaintiff’s property, without the slightest provision for obtaining or 
requiring his assent thereto. There is not a trace in the entire Act of 
an obligation of any kind imposed upon plaintiff. We can discover 
nothing which would have prevented plaintiff, at any time, from with- 
drawing his property from the use contemplated by the Act, if he had 
found it to his interest so to do. No provision is made for the securing 
of proper accommodations and treatment of the patients, who should be 
sent to the hospital, and no penalties or remedies afforded, if they 
should be inadequate. If he spent money in preparing his hospital for 
the reception of such patients, he did so of his own free will, and not 
in discharge of any obligation imposed on him by the Act. 

A contract involves the assent of two minds, and when commutative, 
gives rise to reciprocal rights and obligations. 

The only duties or obligations, referred to in this Act, are those 
imposed upon the city and upon certain officials of the city and State. 

These duties, whatever they were, continued during the legislative 
pleasure, but expired with the repeal of the law. 

Whatever loss the plaintiff may suffer is damnum absque injuria. 

Waiving the question as to whether the legislature could validly 
barter away, for a term, the police power of the State over such a vital 
sanitary question as the disposition and segregation of small-pox 
patients, it is certain she cannot be presumed to have made such a con- 
tract, unless it appear, indisputably and beyond possibility of doubt, 
from her legislative Act. Such is not the case here. 

Judgment affirmed at appellant’s cost. 
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No. 8512. 


A. MILTENBERGER & Co. vs. A. V. DuBroca, RECORDER, ET ALS. 


The registry of the judgment rendered on a mortgage note, in this case, was not a sufficient 
reinscription of the original mortgage, as the judgment did not contain and, when regis- 
tered, did not convey all the necessary information for the purpose of the reinscription. 


PPEAL from the Twenty-third Judicial District Court, Parish of 
West Baton Rouge. Cole, J. 


H. M. Favvrot, for Plaintiffs and Appellees: 

The registry preserves the evidence of mortgages and privileges during ten years, reckoning 
from the day of its date; its effect ceases, even against the contracting parties, if the 
inscriptions have not been renewed before the expiration of this time, in the manner in 
which they were first made. R. C. C. 3369 [3333]. 

The event spoken of in Art. 2038 R. C. C., upon which depends the existence of mortgages as 
to third persons, is both inscription and reinscription. When ten years elapse without 
reinscription, the condition upon which the mortgage depends is considered as broken, 
and the mortgage, of necessity, lapses. Shepherd vs. N. O. Cotton Press Co., 2 A. 109. 

It is now a rule of property in this State, that inscription and reinscription of mortgages, in 
the manner in which they were first made, are essential requisites to their effect upon prop- 
erty, in regard to third persons. 

Legal delays are fatal in all cases, unless expressly declared otherwise 

If the party having an interest fails to inscribe or reinscribe his mortgage, he cannot com- 
plain of losses suffered through his own neglect. 

The effect of inscription must not be left a matter en pais, and, therefore, uncertain. It 
would give rise to endless litigation. 

The object of reinscription is to dispense with searching for the evidence of mortgages more 
than ten years back. 2 A. 210 to 213. 

Nalle & Cammack’s judgment fails to give any clue to the origin of the mortgage which it 
makes executory, in this: ist. The name of the officer who drew up the act is not men- 
tioned. 2d. It refers to no date as to the execution of the mortgage deed. 3d. It is 
silent as to the date of its registry. 4th. It does not fix the amount which the original act 
of mortgage intended to secure. Sth. It fails te give the names of mortgagor and 
mortgagee. 

Nalle & Cammack cannot be permitted to inscribe a loose and obscure notice, and have third 
persons to ferret out elsewhere the extent of the antecedent encumbrance claimed by 
them. Their judgment should be obtained in a distinct and intelligible form. If a con- 
trary practice were tolerated, confusion, mistakes and injustice world be the inevitable 
result. 2 A. 610; 4 R. 67; 2 A. 800-918; 7 A. 534; 23 A. 132; 25 A. 180; 27 A. 299; 
28 A. 775. 

The inscription of Nalle & Cammack’'s judgment was no notice to third persons. 21 A. 427; 
22 A. 402; 28 A. 775. 

Neither knowledge nor notice supply the want Of reinscription. L. D. p. 611, Nos. 7, 8, 9. 

In forced alienation of property, the observance of the forms of law supplies the want of 
consent of the seized debtor. So, if a judgment, by its registry, can supply the inscrip. 
tion of a conventional mortgage, it should contain all the facts necessary to a valid 
inscription of the original act. The facts must not be ascertained by an examination 
dehors the judgment. 

The mortgagor, after the peremption of the inscription, could not be held liable for the 
damages allowed by R. C. C. 3365, by giving another mortgage on his property toa third 
party. The registry of the Nalle & Cammack judgment is neither notice to the mort- 
gagor nor mortgagee. Liddell vs. Rucker, 13 A. 571. 


Read & Goodale, for Defendants and Appellants. 
40 
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The opinion of the Court was delivered by 

FENNER, J. The sole question involved in this case is whether the 
registry of a judgment, obtained by the holder of a mortgage note, 
recognizing and rendering executory the mortgage, operates as a sufti- 
cient reinscription of the original mortgage by which the note was 
secured, 

The note sued on was one of several notes secured by the mortgage, 
and the suit and judgment were in favor of a third holder, not the 
original mortgagee. The judgment sufficiently describes the property, 
but fails to mention the name of the officer who passed the act, or the 
date of the act or of its original registry, or the name of the original 
mortgagee, or the total amount for which the mortgage was given. The 
judgment really contains nothing on its face to identify it with the 
particular mortgage, of which its registry is claimed to operate as a 
reinscription, and leaves the reader under the necessity of looking 
outside of the record in order to ascertain all those facts, which should 
be patent on the face of the inscription. 

The Code requires that the inscriptions shall be renewed “in the 
manner in which they were first made.” Art. 3369. 

The manner in which the original inscriptions are required to be 
made, is set forth in the case of Suc. of Simon, 23 A. 533, where it is 
held that the act itself must be transcribed, and that the registry of a 
mere certificate of the notary that he had passed even the act, though 
containing a complete description of all particulars of the mortgage, 
could not avail as a substitute for the act. A strict interpretation of 
Art. 3369 would impose like requisites for the reinscription ; but even 
if some latitude be allowed in the matter, it is clear that the reinscrip- 
tion must, in some form, either on its face or by distinet reference, 
present complete evidence of the mortgage intended to be perpetuated, 
so that the searcher may ascertain all the essential particulars thereof, 
without leaving the register’s office. Whether this object might be 
accomplished by a memorandum reciting the renewal or reinscription 
with reference to the date, book and page of the original inscription, is 
not presented in this case. See on this subject: 4 Rob.7; 2 A. G10, 799 ; 
4 A.212; 7 A. 534; 20 A. 388; 21 A. 427; 22 A. 402; 23 A. 132: 25 A. 
180; 27 A. 299; 28 A. 775. 

The judgment inscribed in this case accomplishes none of the purposes 
had in view in valid reinscriptions. 

So far as third persons are concerned, mortgages derive their effect, 
not from the mere convention of the parties, but from compliance with 
the laws of registry, and nothing can dispense from a strict observance 
thereof. 

Judgment affirmed at appellants’ cost. 
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te, The rules in reference to the interruption of prescription, cannot be applied to appeals, and 
. the delay tixed by the law, within which an appeal may be taken, cannot be extended by 
a so-called interruption of that delay, through any proceedings of the appellant. 
yas 
| PPEAL from the Tenth Judicial District Court, Parish of Red 
oo River. Logan, J. 
S~? ‘ 
the 
ty, L. B. Watkins, tor Plaintifts and Appellants: 
the 
1, The pendency of an appeal in the Supreme Court, upon a transcript regularly filed, has 
nal the effect to legally interrupt prescription of the right of appeal, subsequently, if the 
The tirst be dismissed for want of form; and the period of time during which the first appeal 
the was pending should be subtracted from the two years’ time within which non-residents 
.+ are allowed to appeal. C. C. 3518; C. P. 593. That the time fixed by law within which 
; ’ to appeal, is either a period of prescription, or the rules applicable to prescription, are to 
ing 


be applied to the interpretation and effect of appeals. 

uld %. The Code of Practice is a code of rules governing the practice; but the Civil Code is a 
code, or digest of all the civil Jaws in force. Ellis vs. Prevost, 13 La. 237; Childress vs. 
Johnson, 6 An. 634; Acts 96, 97, 98 of 16th of March, 1870; C. P. 49; C. C. 3536, 5518; C. 


the P. 1, 13. 
3. Is an appeal an action in the sense of C. P. 1! Vide comparative Articles of the Code of 
. be Practice, viz: C. P. 96, 573, 581, 584, 591, 170, 171, 179, 1; C. C. 3518; C. P. 536, 20 et seq. 
t is 4. The time fixed by Code of Practice, 593, within which an appeal may be taken, is not a 
: Jized and inflexible limit, but is subject to alteration, as circumstances may require, and 
of a therefore within the legal effect of citation, and whereby the right may be suspended, or 
ugh interrupted. C. P. 3518; Morton vs. Valentine, 15 An. 150; McRae vs. Creditors, 16 An. 
Age, 306; 22 An. 152; 20 An. 192; 27 An. 70; Winn’s Succession, 27 An. 688; Woods vs. New 
f Orleans, 28 A. N. R.; 2 M. 83; 4 An. 467; 10 An. 327; 14 An. 241; Barrow vs. Shields, 13 
odie An. 57; 3 La. 274; 12 La 330; 17 La. 213; 2N.S. 52; 3 La. 274; 11 R. 249; 6 R. 142; 
ven Baker vs. Thomas, 4 La. 418; 7 An. 523; & An. 469; 10 An. 327; 12 An. 672; Satterly vs. 
rip- Morgan, 33 An. &46; Flower vs. O'Connor, t7 La 219. 
nee, 5. “ This Court has always given a liberal interpretation to that clause of C. C. 3518, which 
declares that a ‘legal interruption takes place when the possessor has been cited to appear 
ited, before a court of justice."’ Satterly vs. Morgan, 33 An. 846; Leon vs. Bouilliet, 21 An. : 
reof, 651: Elam vs. Ventress, 24 An, 382; Martinez vs. Turner, 30 An. 818, 
t be 6. Of the legal effect of an appeal as illustrated by citations of authority, showing a variety 
‘tion of cases in which the rules of prescription have been applied to appeals. Graham vs. 
é Judge, 24 A. 598; Abrams vs. Joy, 16 A. 373; Taylor vs Woodward, 25 A. 213; Hoffman 
mn, 1S vs. Howell, 27 A. 304; State ex rel. vs. Judge, 14 A. 105; Holbrook vs. Bronson, 25 A. 51; 
799 ; Aubert vs. Robinson, 6 R. 463; Pontchartrain vs. Judge, 27 A. 699; Gest & Atkinson vs. 
5 A. N. O. St. L. R. R. Co.; Cooley vs. Seymour, 9 La. 275; Merchants’ Bank vs Walton, 7 
R. 451; Succession of Jacobs, 5 R. 270; Vinnot vs. Bertrand, 6 A. 474; Prall vs. Peet, 3 
La. 274: Fiint vs. Cuny, 6 La 67; 7 La. 381; Cooley vs. Seymour, 9 La. 275; Succession 
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of Gilmore, 12 A. 562: Emerson vs. Lozanno, 1 M. 625. 
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Of the abandonment of an appeal, actively or passively, and its effect. C. P.594. Andrew's 
ffect, Succession, 12 A. 340; Redmond vs. Mann, 24 A. 149; Sharkey vs. Barkston, 22. A.199;  * 
Succession of Pomeroy, 22 A. 518; Untereiner vs. Miller, 29 A. 435; Dozier vs. Sargeant, 

4 La. 41; Collins vs. Montecon, 9 A. 39; Robert vs Bruton, 1 R. 100; Sibley vs. Natchi- 
Tance toches, 3 R. 77; Gibson vs. Sibley, 2 A. 628; Jenkins vs. Bonds, 3 A. 339; Brickel vs. 
Carow, 10 A. 235. 

The appellee, S. Russ, insists that the legal principles applicable to actions, have no ap- 
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plication to appeals. In support of this position, he cites: Grifting’s Heirs vs. Bowman, 
3R.115; Hall vs. Beggs, 17 A. 238; Knox vs. Duplantier, 21 A. 294; C, C. 3457, 3518, 
3551. 

The extent to which they form stare decisis is to be inferred from the text, ‘‘we can see no 
reason,” and ‘‘we know of no law,” ete. 

9 The C. P. 594, declares that an act of abandonment of an appeal is equivalent to a prohibi- 
tion; but C. P. 593, fixes a period within which an appeal may be voluntarily exercised. 

In the former case, if the dismissal be correct, the right is not lost, because not abandoned ; 
and not being abandoned, the delay is prolonged—the prescription is interrupted. 

Then it follows, that C. P. 593, provides for a passive abandonment; while C. P. 594, provides 
for an active abandonment of an appeal. 


Jos. H, Pierson, for Defendant and Appellee : 
Motion 10 DisMiss. 


1. An appeal cannot be taken after lapse of one year by residents, and two years by non 
residents. C. P. Arts. 593 and 567. , 

2. Rules in reference to prescription have no application to appeals. Grifting Heirs vs 
Bowman, 3 Rob. 115; Hall vs. Beggs, 17 An. 238; Knox vs Duplantier, 21 An. 294; C.C. 
3457, (defining prescription) ; C. C. 3518 and 3551. 

3. Three devolutive appeals cannot be prosecuted from same judgment. Brickell vs. Connor, 
10An 225; Smith vs. Judge. 29 An. 839; V.S. & T. R. R. Co. vs. Hemken, 15 An. 523; 
12 An. 72 


The opinion of the Court was delivered by 

PocuE, J. The ground urged for the dismissal of this appeal is, that 
the time prescribed by law for appealing had elapsed when the order 
of appeal was obtained. 

It appears from the record that the judgment appealed from was 
rendered on May 28th, 1879, and that the order for the present appeal 
was obtained on the 14th of December, 1881, or more than two years 
since the rendition of the judgment appealed from, which was the delay 
for appealing granted by law to these appellants, who are non-residents 
of the State. C. P. 593. Unless, therefore, they can show reasons for 
& suspension or an exception of the rule in the present case, they 
cannot maintain their appeal. 

Assimilating the rules of law governing the right of appeal and 
fixing the period of time within which appeals may be taken, to the 
laws of prescription, and of the interruption thereof, appellants con- 
tend that the running of the delay, within which they were required by 
law to perfect and bring up the present appeal, was interrupted by 
two devolutive appeals, which they had previously and successively 
brought up from the judgment rendered in this suit, and which had 
both been in turn dismissed from this Court, on motions of appellee, 
for laches of the appellants. The record shows, that their first order 
of appeal was granted on motion in open Court, on the 28th of May, 
1879, and that their appeal was returned on the third Monday of Jan- 
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uary, 1830, in this Court, whence it was dismissed on the Ist of March 
following. 32 A. 304. 

The second appeal was obtained by petition on the 5th of May, 
ise, and made returnable on the 3d Monday of January, 1881, and it 
was dismissed on the 21st of May following. 33 A. 920. 

No explanation is offered by appellants for their failure to apply for 
the present, their third devolutive appeal, between the 2Ist of May, 
Iss, the date of the dismissal of their second appeal, and the 28th of 
the same month, the date, the month, in 1879, of the judgment ap- 
pealed from. 

They rely exclusively upon the ground, that the time during which 
these first two appeals were pending, and were under advisement in 
this Court, should not be computed in the two years’ delay granted to 
them by Article 593 of the Code of Practice; and they contend, that 
the citation of appeal served twice on appellee, operated as an inter- 
ruption of prescription, conformably to Article 3518 of the Civil Code, 
which provides a legal interruption of prescription by means of cita- 
tion before a court of justice, of the possessor, on account, either of the 
ownership or of the possession, and that the delay for them to appeal 
had not yet elapsed. 

In support of this extraordinary position, their able and distinguished 
counsel has favored us with a very elaborate brief, which we have read 
with marked interest, but which has necessarily made no more im- 
pression on our minds, than to inspire us with admiration for a logical 
intellect, struggling against its own sound convictions, in a vain effort 
to confound legal subtleties with well recognized principles of law. 

The fallacy of their position arises from an attempt to ignore the 
great difference existing between the Civil Code, which prescribes 
rules of action, and the Code of Practice, which prescribes rules of 
practice, established for the regularity of judicial proceedings, and for 
the guidanee of parties seeking to enforce rights conferred by the Civil 
Code. 

It has long since been settled, as well by the very nature of the two 
Codes as by the history of their adoption, as explained by our juris- 
prudence, that each Code was intended to treat of distinct subjects, 
and to secure distinct rights, and that each must be interpreted with 
reference. to its distinet object. 

Hence, we are justified in concluding that the innumerable author- 
ities quoted in appellants’ brief, on the subject of prescription, and of 
the mode or interrupting the same, have no possible application to the 
rules governing the right of appeal, and fixing the delay within which 
such right must be exercised. _ 

A proper solution of the problem is afforded by a mere reference to 
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the definition of “ prescription,” in our Civil Code, and of “ appeal,” in 
the Code of Practice. 

‘“« Prescription is a manner of acquiring the ownership of property, or 
discharging debts, by the effect of time, and under the conditions regu- 
lated by law.” C. C. Art. 3457. 

“ An appeal is the act by which one of the parties to a suit has re- 
course to a superior tribunal, in order to have the judgment of an 
inferior court corrected.” C. P. Art. 564. 

As will be readily seen, one is a rule of action prescribing one of the 
modes of acquiring property, or of discharging debts, the other is a 
rule of judicial procedure looking to the correction of an alleged judicial 
error. The only element in common between prescription and appeal 
is that of time ; in the former it is the essential element, in the latter it 
is only incidental, and intended only to regulate or limit the exercise of 
the act. As to prescription, the Code provides means of avoiding the 
effect of time, or of interrupting the acquisition of property, or the 
discharge of a debt by the effect of time. 

But the Code of Practice contains no such provision touching the 
delay or time within which the right of appeal must be exercised. It 
provides peremptorily and absolutely, without exception, reservation 
or qualifieation, that “the party against whom judgment has been 
rendered eannot appeal:” * * * 

2. “If he has suffered the time prescribed by law for appealing to 
elapse.” 

We are clear in our belief and in our conclusion, that sueh a plain, 
unambiguous rule of practice cannot be allowed to be clouded, and 
crippled, and rendered painfully uncertain, by attempting to assimilate 
its provisions to the rules of prescription, a distinct and foreign subject 
matter. Appellants have not been more fortunate in their elaborate 
reasoning to show that ‘ action,” as defined in our Code of Practice, is 
the same as “ appeal,” as defined in the same Code. 

We are again assisted to a complete refutation of appellants’ argu- 
ment on this point by a mere reference to the textual definition of an 
action, which is, “‘ the right given to every person to claim judicially 
what is due or belongs to him.” C, P. Art. 1. 

It is clear that an appeal is a mere incident to an action, and not at 
all the same thing. The judgment is the result or consequence of the 
action, and the appeal is the mode of seeking to have the judgment of 
the inferior court corrected by the appellate tribunal. 

Hence time, as an essential element of prescription, in its effects on 
actions, is not governed by the same rules in reference to the delay or 
time granted for appeals. 

The correctness of our conclusions on this motion is fully sustained 
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by three decisions of this Court, in which it was distinctly held that 
the failure to bring up an appeal, within the time prescribed by law, 
was fatal to the appeal, and could net be cured by the laws of pre- 
scription. Grifting’s Heirs vs. Bowman, 3 Rob. 115; Hall vs. Beggs, 
17 A. 233; Knox vs. Duplantier, 21 A. 294. 

We might have rested our present decision on the strength of these 
authorities, which we consider as both pointed and conclusive. But 
we note in appellants’ brief an effort to ignore these three opinions as 
unsatisfactory, for want of proper reasoning, and for that reason, to 
resist their weight under the rule of “ stare decisis.” Hence, we have 
thought it due to our jurisprudence to support the conclusions of our 
predecessors, by some reasons which struck us as forcible, although we 
fully recognize the difficulty of sustaining a self-evident proposition by 
Jogie and reasoning. 

We are far, therefore, from feeling certain that we have in the least 
improved on our predecessors, or have been more successful in com- 
plying with appellants’ demand for “ more philosophical, better logical, 
and sounder legal arguments, to convince them of the correctness of the 
principle announced.” 

We do not understand, however, the mission of the judiciary, as 
implying the obligation to convince counsel of defeated litigants of the 
correctness of the reasoning of the Court, which seems to be expected 
by many advocates, as indicated by the style characterizing their 
applications for rehearing. 

We have been taught that our duty was to adjudicate between the 
parties, under conscientious conclusions of law, as expounded in juris- 
prudence, after due consideration of the argument of counsel of both 
parties. To them, as we understand it, is the mission to enlighten and 
to convinee the judicial mind. 

Under the views which we entertain of this motion, we are compelled 
to sustain it. 

It is therefore ordered, that the present appeal be dismissed at 
appellants’ costs. 








No. 8439, 


LEHMAN, ABRAHAM & Co. vs. Estate oF T. MAHIER. 

The evidence is insufticient in this case, under Article 2278 of the Code, to show the inter- 
ruption of prescription on the note sued upon, which is that of a deceased person. 
PPEAL from the Twenty-third Judicial District Court, Parish of 

West.Baton Rouge. Cole, J. 
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Samuel P. Greves and Braughn, Buck & Dinkelspiel, for Plaintiffs and 
Appellants : 


1. The written evidence necessary to prove the interruption of prescription of any debt of a 
deceased person, as required by Article 2278, R. C. C., need not be in any particular form. 
It suttices if same be in the form of a letter, memorandum, or the obligation itself, (when in 
writing) in an account or otherwise. 33 A. 1067; 23 A. 455; 30 A. 1263; 27 A. 70; 2A. 
SIL; 7 A. 201. 

2. Where the debtor in various ways, from time to time, acknowledges in writing the exist- 
ence of a debt, but does not describe same so specifically as to be readily identified, it may 
be proved by surrounding circumstances and contemporaneous acts of the debtor and 
creditor. In such a case parol evidence is admissible to explain and amplify the written 
declaration. 33 A. 1067; 23 A. 455; 7 A. 201. 

3. Where the acknowledgment does not describe the debt, parol evidence may be introduced 
to show that the debtor owed the creditor to whom the acknowledgment was made, but 
one debt due at the time. 33 A. 1067; 23 A. 455. : 

4. Where the debt is secured by mortgage, the inscription of which has not prescribed, and 
the debtor acknowledges a debt, without stating that it is the one secured by the mort- 
gage, his subsequent acts of renewing the mortgage and note, when the latter is pre- 
scribed on its face, though of itself of no effect as regards the acquired rights of third 
persons, when taken in connection with the previous acknowledgments, is a strong cor- 
roborating circumstance to show the identity of the debt, particularly when there is but 
one due to the creditor who receives the acknowledgment. 


H, M. Favrot, tor Defendant and Appellee: 


Parole testimony shall not be received to prove any acknowledgment or promise of a party 
deceased to pay any debt or liability, in order to take such debt or liability out of pre- 
scription, or to revive the same after prescription has been run or completed ; (R. C. C. 

78, No. 2; R. S. 2819; 26 A. 514; 27 A. 639; 25 A. 492; 24 A. 496; 23 A. 531, 549); nor to 
show a date on written documents that bear no date on their face. 21 A. 350; 21 A. 456. 

The object of the law in excluding testimony is: First— To protect the heirs and legal repre- 
sentatives of deceased persons from the cupidity and craft of creditors, whose testimony, 
if admitted, could not be impeached. Second—To prevent perjury in such cases, which 
otherwise would be licensed by the judiciary part of the government and placed beyond 
the reach of punishment. Third—To carry into effect one of the Divine inspirations of the 
Lord's prayer: ‘* Lead us not into temptation.” 

The written acknowledgment of the debtor, in order to interrupt prescription, must be of a 
specific debt. It should be clear and unequivocal. The circumstances should be such as 
to justify a reasonable presumption that the debtor was willing so to change his rights 
and obligations under a contract for the creditor's benefit. 9 A. 17. 


The opinion of the Court was delivered by 

FENNER, J. In this suit, commenced by executory process, for the 
enforcement of a mortgage note, the administrator of Mahier enjoined 
the sale of the mortgaged property on the ground, chiefly, that the note 
was prescribed. 

The note matured on the Ist of October, 1874, and was therefore 
prescribed on Ist of October, 1879, unless the current of prescription 
was interrupted by acknowledgment, which, as against the deceased 
debtor, can only be proved by ‘‘ written evidence signed by the party, 
or by his specially authorized agent or attorney in fact.” C..C. 2278. 
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As the judicial demand was made on August 18th, 1881, the inter- 
ruption, to be effective, must have occurred within five years prior to 
that date, to wit: after August 18th, 1876. 

This Court has held, in the cases of Succession of Kugler, 23 A. 455, 
and Tilden vs. Succession of Morrison, 33 A. 1067, that when a letter 
was produced, signed by the deceased debtor, acknowledging a debt, 
parol testimony could be received to show that there was no other 
debt between the parties than the one sued on, and, hence, that the 
acknowledgment must have referred to it. This is a very liberal con- 
struction of the C. C. Art. 2278, and we are not disposed to extend it 
one whit further than we have already gone. 

Sundry letters written and signed by the deceased, Mahier, are pro- 
duced, referring to some old debt, but none, within the prescriptive 
period, which mention the mortgage note. In one letter dated Sep- 
tember, 6th, 1876, he says: “ I have received, yesterday, your state- 
ment, showing my indebtedness to you to be $3,468.52, which I find 
correct.” Witnesses testify, that the mortgage note was included in 
that statement, but the statement itself is not produced, and the terms 
of its inclusion are not given. 

The whole testimony satisfies us that the transactions between 
Mahier and. plaintiffs were carried on in open account, extending over 
a series of years, and varying in the balances shown, and that the 
mortgage note was really held as a continuing collateral security for 
this account. 

The acknowledgments deducible from the letters may, and probably 
do, refer to the debt thus due in open account, and do not operate as an 
acknowledgment of the note itself, sufficient to interrupt prescription 
thereon. 

It is sufficient to say, that this matter is left in doubt. 

Judgment affirmed at appellants’ cost. 


No. 8526. 
STEPIEN Birp, Executor, vs. L. F. GENERES ET AL. 


Where a suit is brought by an executor, claiming title to the property of an insolvent, as 
belonging to the succession which he administers, and which is seized by another exec- 
utor for account of another succession, it is necessary that such first executor prove 
title in said succession and make the assignee of the insolvent and the heirs of the seizing 
creditor parties to the action. 


PPEAL from the Twenty-third Judicial District Court, Parish of 
West Baton Rouge. Cole, J. 
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Sam’l P. Greves, tor Plaintiff and Appellant. 


Favrot & Lamon, for Defendant and Appellee. 





The opinion of the Court was delivered by 

Bermupez, C.J. Thisisa petitory action coupled with an injunction, 
brought directly against the succession of L. F. Générés, represented by 
Elmore Dufour, as executor. 

Its object is to have the succession of John Bird recognized as owning 
certain real estate, seized and advertised for sale by Dufour, to foreclose 
a mortgage upon it. 

There was judgment dissolving the injunction and rejecting the 
claim. From that judgment the plaintiff has appealed. 

The proceedings of Dufour are instituted against the assignee of 
Lobdell, the mortgagee. The judgment rendered was for $11,495, with 
interest, costs and charges, and mortgage on the property. On that 
judgment a fi. fa. issued, by virtue of which the property was seized 
and advertised, but its further execution was enjoined by the succes- 
sion of John Bird, claiming to be the owner thereof, by purchase from 
T. J. Bird, who is alleged to have acquired it at a tax sale, in consid- 
eration of $200 paid therefor, under process for the collection of taxes, 
for several years, due the State. 

The evidence does not show that Stephen Bird, who claims to be the 
executor of John Bird under a Missouri court appointment, is such, and 
ever was recognized in that capacity by the proper court in this State. 
Neither does it establish that John Bird himself ever acquired the 
property. It is to the effect, that at a tax sale, the property was adju- 
dicated to T. J. Bird, who afterwards appears to have sold it for $280 


to the succession of John Bird, represented in the act by an agent of 


the executor. 

We deem it unnecessary to consider whether the tax title made to T. 
J. Bird has transferred the ownership of the land to him. 

It is enough, for the present purpose of this case to say, that T. J. 
Bird is not a party plaintiff in this action, and thatif he have no interest 
to be such, that Stephen Bird, who claims to be the executor of John 
Bird, has not shown himself to be such, althongh put on his proof. 

There is another objection to the consummation of the proceedings 
in this case, which isa real action, and it is, that neither have the 

‘heirs of Générés nor the assignee of Lobdell been made parties to the 
suit. 

The action is not against one in possession of the property, but is solely 
against the legal representative of the deceased mortgage creditor. Its 
object is clearly to strip the succession of Générés, his heirs, and the 
bankruptcy of Lobdell, and the creditors thereof, of all their rights in 
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and to the land, whether as owners, or otherwise. It is in the nature 
of an action in revendication, which, under the express terms of the 
law, must be brought, not only against the executor, but also against 
his heirs, present or represented. C. P. 123, 27, 4; R. C. C, 1137, 1329; 
9 A, 302. 

We are authorized to notice ex-officio that neither the heirs of Générés 
nor the assignee of Lobdell, were made parties to resist the action, 
which cannot be decided in their absence. 

We do not consider that the correctness of this proceeding, against 
the executor alone, is to be tested and is sanctioned by Article 398, C. 
P., which can only apply to suits brought by creditors themselves, 
and which has no reference to suits brought by executors of deceased 
creditors, as those executors do not represent the deceased completely. 

The estate which they represent cannot be divested of any real right 
by a real action, unless the heirs are made parties. 

An executor can exercise only those powers which the law has con- 
ferred upon him, surely not those which the law has expressly said he 
would not have. Articles 123 and 398, must be construed together. 

We do not think that this case is one in which other damages than 
costs can be allowed on the dissolution of an injunction. 

We construe the judgment appealed from as one of dismissal. It is 
affirmed with costs. 








No. 8499, 
E. J. Hart & Co. Mrs. M. J. BowIeE ET AL. 


The prayer of the petition in this case, notwithstanding its confused averments, shows 
that the suit is the revocatory action, and it was properly dismissed by the lower court 
for want of the necessary allegation of the vendor's insolvency. 

The plaintiffs were not entitled to amend their petition after it was dismissed as showing no 
cause of action. 


PPEAL from the Ninth Judicial District Court, Parish of Tensas. 
Hough, J. 


Leovy & Kruttschnitt, tor Plaintiffs and Appellants : 


1. This is a suit seeking the nullity of a certain sale or transfer, on the ground that it is 
either simulated or fraudulent. 


aw 
. 


The essential averments in an action en declaration de simulation are: (1) That the 

alleged title is a mere mask ; (2) That plaintiff has an interest in removing the mask. 11 

An. 168; 33 An. 1031. 

3. The essential averments in the revocatory action are: (1) Actual fraud. (2) Injury to 
plaintiff. C. C. 1978; 16 La. 370; 28 An. 930; 33 An. 1031. 

4. Amendments should be allowed at any stage of the proceedings in furtherance of justice. 

2 Martin N. S. 626; 27 An. 715. 
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Clinton & Young, for Defendant and Appellee : 


1. The peremptory exception of no cause of action may be plead at any time. 27 A. 715, 
2. Pleadings cannot be amended after the cause is fixed for trial. 22 A. 351 and 534. 
3. There can be no amendment after dismissal of the suit. 7 N.S. 647. 


The opinion of the Court was delivered by 

Pocnué, J. The object of this suit is to annul and set aside a sale of 
certain immovable property, made by Mrs. Bowie to her co-defendant, 
Moore, on the ground that said sale was made with the fraudulent 
design of removing said property from the pursuit of Mrs. Bowie’s 
creditors, and more particularly to injure plaintiffs, who claim to be 
creditors of the vendor. 

The case Comes to us on a question of pleading, plaintiffs having 
appealed from a judgment maintaining a peremptory exception pleaded 
by the defendant, Moore, who urged that the omission of plaintiffs to 
allege in their petition the insolvency of A. T. Bowie & Co., their 
debtors, or of the individual members of said firm, or of the defendant, 
Mrs. Bowie, as an alleged member of said firm, or to allege that such 
insolvency was known to exceptor, was a fatal error in their pleadings, 

The first step necessary to a solution of the point presented to us, is 
to ascertain the nature of the action brought by plaintiffs, and owing 
to the uncertainty of their averments, this investigation is not free of 
difficulty. 

The petition contains allegations charging the transaction as an 
audacious simulation, then as a real, but fraudulent transfer, and again, 
as a sale of property the value of which was over half in excess of the 
price paid. 

A careful comparison of these varied allegations creates the impres- 
sion that the real nature of the action is a suit “ en déclaration de simu- 
lation,” until a reference to the prayer forcibly creates a different 
impression. The relief prayed for is: “ that said simulated, fraudulent 
and pretended sale be reversed and set aside.” 

Now, as a simulated sale is a shadow, a mere nothing, it is impossi- 
ble to annul, reverse or set aside that which is nothing; and hence, 
we conclude that, in asking the court to annul and set aside the trans- 
action complained of, plaintiffs must have conceived in their mind 
that a sale of some kind had been effected between the defendants ; 
for if they had intended to treat it as a mere simulation, they would 
have prayed for a decree declaring such a conclusion, and they would 
have thus characterized their action as ‘ en déclaration de simulation.” 

They contend that their suit partakes of the character of both the 
revocatory action and of that in declaration of simulation. 

But testing the character of the suit by the prayer in the petition, 
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we conclude that it is a revocatory action, and shall subject their 
pleadings to the rules governing such actions. 

A compliance with those rules requires that the complaining creditor 
should allege that the vendor was his debtor, that he was insolvent or, 
at least, that he had no other property within the reach of the creditor, 
that his insolveney was known to the purchaser, and that the inten- 
tion and effect of the fraudulent sale were to injure the plaintiff, in 
preventing the recovery of his just claim. 

Plaintiffs contend, that by alleging that by the pretended sale, Mrs. 
Bowie “has collusively, fraudulently ° ° ° transferred 
her property for a mere nominal consideration to Joseph Moore, to the 
extreme detriment and injury to petitioners ; ° ° that if the 
alleged contract be a sale, it is fraudulent, collusive and illegal, and 


oe 


that it is a simulation,” “and that there is no other property in the 
State belonging to said Mrs. Bowie on which petitioners could exercise 
their rights as creditors,” they have substantially complied with the 
requirements of the law regulating the revoeatory action. 

A conclusive answer to this argument is furnished by their own peti- 
tion, in which they set forth the source of their claim against Mrs. 
Bowie, who is charged as being their debtor, for goods sold and fur- 
nished to the commercial firm of A. T. Bowie & Co., of which firm she 
is alleged to have been a member. 

It was, therefore, incumbent on them to allege the insolvency of 
that tirm and of the individual members thereof, as a condition prece- 
dent to justify their interference with such a disposition of her prop- 
erty as Mrs. Bowie desired, in the exercise of her legal rights to make ; 
and it was also required of them to allege the knowledge of such a 
state of insolvency in Moore, before charging him with participation 
in a collusive and fraudulent transaction calculated to remove Mrs. 
Bowie's property beyond the reach of her creditors. 

Could it even be shown that their suit was exclusively and clearly 
an action * en déclaration de simulation” it was yet required of them to 
allege the insolvency of their debtors, or their inability to collect their 
debt, without recourse to the property which had been sold to 
Moore. 

Under those fatal omissions, we conelude that the exception was 
properly maintained. C. C. 1981, 1986; 4 R. 438, N. O. Gas Co. vs. 
Carroll et als.; 19 A. 290, Abat and Generes vs. Penny et al., and 
authorities quoted in the last case. 

Plaintiffs’ complaint of the refusal of the Judge to allow them to 
amend their petition, after the dismissal of their action on a peremp- 
tory exception of no cause of action, cannot be favorably entertained. 
The dismissal of a petition which discloses no cause of action, disposes 
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of the suit, and no amendment can then be allowed; any amendment 
under which a cause of action would be disclosed, would undoubtedly 
change the issue, or rather create an issue where none had yet been 
presented, and in law and justice the defendant would be entitled to 
service of the new petition, and to delay for preparation of his defense. 
7 N. 8S. 645, Ursuline Nuns vs. Depassan. 

The case of DeBuys vs. Molliere, 2 N. 8S. 626, quoted by plaintiffs, 
does not bear them out; the amendment allowed in that case was to 
permit the insertion of the given names of the plaintiffs. In the lan- 
guage of that decision: ‘‘ The names of the persons composing the firm 
did not in any respect change the issue.” 

The case of MeCubbin vs. Hastings, 27 A. 713, presents an instance 
where this Court justified an amendment, after the lower court had 
maintained a peremptory exception, and seems to support plaintiffs’ 
theory ; but we are reluctantly compelled to ditter with our learned 
brothers of that bench in this ruling, which we consider as erroneous. 
even when coupled with the statement that ‘‘amendments are always 
allowed at the discretion of the court.” The stringent rules of the 
Code of Practice are incompatible with such a construction. C. P. 343. 
345; 22 A. 351, 534. 

We note the suggestion of plaintiffs, that the judgment be amended 
so as to make it one of non-suit. The judgment being one of dismissal 
on exception, adjudicates nothing on the merits, and does not debar 
plaintiffs of the right of filing another action for the same relief. 

Let the judgment appealed from be affirmed with costs. 








No. 8453, 
SUCCESSION OF JOSEPHINE TROSCLAIR. 

The father and natural tutor of a minor child having for several years cultivated a plantation 
which was the common property of himself and ward, will be charged with the yearly rent 
of an undivided half of the plantation, and legal interest on said rent. It cannot be held 
that the cultivation of the property was for the common use and benefit of the tutor and 
minor child, and that the latter should be charged with the losses of such cultivation. 

Art. 1100 C. C., which inflicts penalties on parties who take unauthorized possession of vacant 
estates, does not apply to the surviving spouse who takes possession of the community 
property. 

PPEAL from the Twentieth Judicial District Court, Parish ot 
Lafourche. Knobloch, J. 


Moore & Badeaux, for Plaintiff and Appellant. 
Lewis Guion and J. S. Goode, for Opponents and Appellees. 
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The opinion of the Court was delivered by 

Topp, J. Josephine Trosclair, wife of Drauzin Triche, died in 1853, 
leaving tive children and a succession, consisting mainly of an undi- 
vided half, or community interest, in a sugar plantation in the Parish — 
of Lafourche, known as the ** Laurel Grove Plantation.” 

One of the children, Octavie Triche, now Mrs. Leonidas Trosclair, 
was a minor at the death of her mother, and her father, Drauzin Triche, 
was appointed her natural tutor. He died in 1875, without rendering 
an aecount of his tutorship. Olympe Triche was appointed adminis- 
trator of his succession, and as such, filed an account of the tutorship. 


“Lapéne & Ferré, and other creditors of Drauzin Triche, opposed the 


account. Judgment was rendered, on trial of the oppositions, in favor 
ef Mrs. Troselair, for fifty-eight 9-100 dollars, from which she has 
appealed. 

The deceased never kept any books or accounts relating to the mat- 
ters of the tutorship, and the account of tutorship tiled by the admin- 
istrator mentioned, is based on estimates of the nett proceeds of the 
aunual crops made on the plantation, the whole of which was cultivated 
by Triche, in his own interest, and where no evidence existed to make 
such estimates of the crops. Several years’ rentals of the plantation 
supplied the place of such estimates. The conclusions of the Judge a 
quo are founded on estimates of the profits realized from the planting 
operations of the years comprising the term of the tutership and the 
ininors’ shares of the same. All of this is vague and conjectural. The 
ward, however, should not be made to suffer for omissions and irregu- 
larities on the part of the tutor. He incurred certain responsibilities 
under the relation assumed by him, and to these he must be made 
to respond, and neither the tutor nor his creditors can be permitted 
to derive benefit from his negligences, in the discharge of the duties 
of his trust. 

It is, however, a matter of difficulty in this condition of things te 
arrive at any accurate conclusion in- regard to the actual liability of ~ 
the tutor, and even to adopt a satisfactory basis, from which to pursue 
our investigations touching the state of his accounts with his ward. 
And whatever mode may be adopted, under the circumstances of 
uncertainty and confusion attending the subject, the result can only be 
at best an approximation of the true indebtedness or exact balance. 

It is pretty much a similar state of facts as existed in the case of 
Vance vs. Vanee, 32 A. 188, where this Court said: ‘ Whether we 
adopt one or the other of the methods suggested for the calculation, the 
result will be reached. As the tutor mingled the administration of 
the minors’ estate with his own, and manifestly cultivated and used 
them in his own interest so that no fair statement of the matter can 
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be made, the proper mode of calculation is to charge him with the rent 

and hire of the land, slaves and movables, and to charge him at the end 

of each year with interest at five per cent. on the amount of that year’s 

rent; also, to charge him up with the various sums received from 
” other sources.” 

A thorough examination of the record, and review of the evidence, 
satisfies us that the same plan of settlement should be adopted in this 
case. The tutor is without authority to blend the means of the minor 
with his own, and use his estate in his own business, with the expecta- 
tion that the minor is to share the losses of the business and take his 
chances of the profits. The law does not permit an administration of 
the minor’s estate so precarious and uncertain. The tutor is authorized 
to lease a plantation of the minor or his interest therein, C. C. 346, and 
if, instead of doing so, he chooses to cultivate it himself and for hisown 
advantage, he should be compelled to pay the same rate of rental 
himself at which it could have been leased. And, under the cireum- 
stances of this case, there is no other way by which anything like a 
just settlement of the matter can be made. If we depart from this, all 
becomes conjecture, involving uncertainty and confusion. And whilst 
a settlement, based on the rentals of the property, may fail to do justice 
between the parties, under the facts presented, no more reasonable or 
just mode is open to us. 

The Judge a quo estimated thie rental of the entire plantation at 
$3,000 per annum, and the most positive testimony of at least one 
witness, fixed it at $4,000; we are inclined, from a consideration of all 
evidence bearing on this point, to adhere to the Judge’s estimate. The 
tutor must be charged with the rents of the property from the time his 
usufruct ceased at his second marriage in 1864, and charging him with 
the rents from that time up to, and including the year he died, (1875) 
and with certain movable property upon the inventory, we make up 
the following settlement : 

ASSETS. 

Item I—Rent of Laurel Grove Plantation from 1864 to 

1875, both years inclusive, say 12 years, at $3,000 per 

i hoi dedderecdevesesdnsensscencsesceeqss .... 836,000 00 
Item II—5 per cent. interest on rent of 1864, from Jan. 1, 

1865, to June 28th, 1881, (date of filing account) say 

16 years, 5 months and 27 days..............eee eens 1,892 6&8 
Item III—5 per cent. interest on rent of 1865, from Jan. 1, 

1866, to same date, say 15 years, 5 months, 27 days... 1,730 18 
Item IV—8 per cent. interest on rent of 1266, from Jan. 1, 

1867, to same date, say 14 years, 5 months, 27 days... 1,667 68 
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Item V—5 per cent. interest on rent of 1867, from Jan. 1, 

1862, to same date, say 13 years, 5 months, 27 days... 1,555 18 
Item  VI—5 per cent. interest on rent of 1868, from Jan. 1, 

1869, to same date, say 12 years, 5 months, 27 days... 1,442 68 
Item WI1I—5 per cent. interest on rent of 1869, from Jan. 1, 

1870, to same date, say 1] vears, 5 months, 27 days... 1,330 18 
Item VIII—5 per cent. interest on rent of 1870, from Jan. 1, 

1871, to same date, say 10 years, 5 months, 27 days... 1,225 18 
Item 1X—5 per cent. interest on rent of 1871, from Jan. 

1872, to same date, say 9 years, 5 months, 27 days.... 1,112 68 











Ttem A\—5 per cent. interest on rent of 1872, from Jan. 1, 

1873, to same date, say 8 years, 5 months, 27 days.... 1,000 18 
Item XI—5 per cent. interest on rent of 1873, from Jan. 1, 

1874, to same date, say 7 years, 5 months, 27 days.... 887 68 


Item XII—5 per cent. interest on rent of 1874, from Jan. 1, 

1275, to same date, say 6 years. 5 months, 27 days.... 775 18 
Item XI11—5 per cent. interest on rent of 1875, from Jan. 1, 

1876, to same date, say 5 years, 5 months, 27 days.... 625 18 
Item XI V—Movables (exclusive of mules and farming uten- 

sils) to be found in Inventory “A,” (Record, p. 41).... 532 50 








ii id crakndieiennmarieud $51,827 16 
Of this the ward, Mrs. Trosclair, is entited to 1-5 of 1-2, or 
I oi ee ese da aaawdl auth $5,182 71 
LIABILITIES. 
Item I—Board, tuition, ete., of the minor, as per 
Sek nu tied occiwnsndbkensécdarice $1,956 00 
Item I1J—Costs of filing account, ete............. 75 00 = 2,031 00 
BND GD WIN 6 oo. sive sccawcecic $3,151 71 
Less 1-10 of the Badeaux Judgment, $13,904.24, (community 
SEs 466beutdnbbcndnddeencedersinnneededeweéndets 1,390 42 
Fee I Gis oo. cviccuvevscccacs $1,761 29 


On this balance, legal interest must be allowed from date of the filing 
of the account, 2eth of June, 1281, and for the amount of the same a 
legal mortgage must be recognized on the immovables of the estate of 
tutor, This mortgage was not allowed by the Judge a quo, and its 
recognition is strenuously opposed by the opponents’ counsel, on the 
ground of an alleged insufficient registry to preserve the mortgage. 
The evidence of the mortgage, seasonably recorded, consists of a 
certificate of the clerk of the proper court, which declares or certifies in 
effect that the inventory and supplemental inventory of the succession 


of Mrs. Josephine Trosclair, on file in his office, shows an amount of 
42 
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$9,058.35, coming to Marie Octavie Triche, born of the marriage of said 
Josephine Trosclair and Drauzin Triche. This is virtually an abstract 
of the inventory, and shows a substantial compliance with the law on 
the subject of such registry, and this view of the matter is sustained by 
the ruling in case of Donnell vs. Grant, 24 A. 189; C. C. 3351. 

In our above statement of the tutorship account, it will appear that 
we have charged Mrs. Trosclair with her proportion of the community 
debt, being the Badeaux judgment. This charge is resisted on the 
ground that Triche, the tutor, had assumed the payment of the com- 
munity debts. 

Itis true, that in the purchase from the major heirs of their interest 
in the community property, he assumed payment of the community 
debts, as part of the consideration of the sale, but he never acquired 
the interest of the minor heir, which she still retains, and that interest 
remained burdened with the proportion of the debts and must be 
charged to her in this settlement. 

Nor have we discussed the several exceptions filed by the opponents, 
for the reason that from the silence of the counsel of opponents in their 
argument before this Court respecting them, we consider them 
abandoned. 

It is therefore ordered, adjudged and decreed, that the judgment 
appealed from be amended, by increasing the balance in favor of Mrs. 
Leonidas Trosclair, as found by the Court below, to one thousand seven 
hundred and sixty-one 29-100 dollars, which the succession of Drauzin 
Triche, deceased, is condemned to pay her, with five per cent. interest 
thereon, from the 28th June, 1331, and for said sum and interest, a legal 
mortgage be, and the same is recognized against the immovables of 
said succession, to date and take effect from the beginni2 of the tutor- 
ship, 6th Decemder, 1866, and that opponents pay costs of this appeal. 


On APPLICATION FOR REHEARING. 

Bermupez, C.J. The complaint lacks merit that Mrs. Leonidas 
Trosclair should not contribute to the payment of the debt due Tele- 
maque Badeaux, for the reason that Triche, having illegally taken 
possession of his wife’s succession, is chargeable with all the debts of 
the estate, and eventually in damages. 

Article 1100, R. C. C., had not escaped our attention. The penalties 
which it inflicts are directed against the trespassers who take posses- 
sion of vacant estates without authority, and who are, besides, subject 
to criminal prosecution. R. S. 3635; 30 A. 949. 

The provisions of that Article are to be strictly construed, and cannot 
be extended to the case of the taking of possession by a husband and 
father, of the estate of his deceased wife accruing to his minor issue, 
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composed of the residuary interest in the partnership of acquets and 
gains. 

Besides, whatever might be the liability of such a trespasser, to 
creditors or heirs, it surely cannot relieve the heirs who have accepted 
the succession, and who thereby have become bound insupra in favor 
of the creditors, as is the case in the present instance. 

The assumption of Triche, in favor of the other heirs, at the time he 
purchased their interest, to pay the debts of the community as part of 
the consideration of the sale, didnot enure to Mrs. Leonidas Trosclair, 
who, being a minor, was not a party to the contract, and who now 
claims fully her inheritance. 

We have visited upon the delinquent the utmost responsibility 
which could be saddled upon him, and do not feel authorized to make 
the deduction asked in the shape of an exoneration from liability. 

Rehearing refused. 








No. 8516. 
JAMES O. POOLE vs. W. B. CooK, SHERIFF, ET ALS. 


The plaintiff in this case is not entitled to an urban homestead, under the Constitution of 1879, 
against the execution of a judgment rendered in favor of his creditor, and against him, in 
the year 1877. 


ro from the Eighteenth Judicial District Court, Parish of 


St. Tammany. Duncan, Judge ad hoc, 


Joseph A. Reid, for Defendants and Appellees: 


1, Rural property, and not urban, is exempt from seizure under Article 645, Code of Practice. 
Farmers alone are entitled to the exemption. Cruly’s case, 25 An. 219; 26 An. 645; 
28 An. 575. 

2. Whilst the Constitution of 1879 did not repeal or affect rights existing at the time of its 
adoption, registry was necessary to perpetuate the right. Arts. 219 and 220, Constitution 
of 1879 

3. The conditions of the exemption are: (1) a bona fide ownership; (2) children or some one 
dependent upon him for support; (3) the wife owning no property worth over $1000— 
when either or all of these conditions fail, then the right ceases. Ratione cessante cessat 
ipsa lex. C. P. 645. 

4. When the title of real property remains in the name of the vendor, and there is a necessity 
for legal process, by a pursuing creditor to unmask a title covered up with a view of 
defeating his creditor, it cannot be considered as such bona fide title as would be necessary 
to maintain the homestead claim. 32 An. 983. 

5. Under the facts, no damages can be awarded to plaintiff, even if this injunction is 
perpetuated. 


Plaintiff not represented in this case. 
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The opinion of the Court was delivered by 

Pocnk, J. Plaintiff enjoined the execution of a judgment against - 
him in favor of John Chaffe & Sons, on the grounds that the property 
seized is exempt from seizure as his homestead, under the provisions 
of Art. 645 of the Code of Practice. 

The answer is a general denial, coupled with a prayer for damages, 
and this appeal is taken from a judgment in favor of plaintiff. 

Among other obstacles thrown in plaintiff's way, to retain as a 
homestead the property seized, it is contended that the property is an 
urban estate, and as such, not subject to the operation of the homestead 
Act of 1865. 

It is obvious that plaintiff's claim to a homestead in this case must 
be tested under the provisions of the homestead law of 1865, and not 
under the provisions of the present Constitution on the subject of home- 
steads and exemptions, for the plain reason that the judgment in 
execution was concluded in 1877, and that homestead law cannot affect 
contracts or obligations entered into anterior to the passage of such 
laws. Mills vs. Sheriff, 25 A. 336; Roupe vs. Carradine, 20 A. 244. 

Any difficulty which might be suggested on this question, has been 
fully met and overcome by the following provision in Art, 220, of the 
present Constitution, which stipulates that, “ Rights to homesteads or 
exemptions, under laws or contracts, or for debts existing at the time of 
the adoption of this Constitution, shall not be impaired, repealed or 
affected by any provision of this Constitution, or any laws passed in 
pursuance thereof.” 

This language has already received judicial interpretation, and was 
held to mean that parties claiming homesteads or exemptions against 
the enforcement of contracts or obligations entered into prior to the 
adoption of the present Constitution, must litigate their rights under 
the homestead law of 1865. Gilmer vs. O'Neal, 32 A. 982. 

This construction could not be resisted by plaintiff, who does not 
even allege, and much less prove, a registry of his homestead claim, as 
required by the Constitution of 1879, and the homestead Act of 1880, a 
state of facts which would be absolutely fatal to his pretensions to a 
homestead, under those laws. 

Now, the most distinguishing feature between the homestead law of 
1865, and that provided for in the Constitution of 1879, is that the 
former law applied only to rural estates, and not to urban property, and 
that the Constitution of 1879, extends the benefit of homestead exemp- 
tions to both rural and urban estates. . 

The property claimed as a homestead in this case, is described in 
plaintiff’s petition as: ‘A tract of land situated in Square No. Two, 
* * * town of Covington, (an incorporated town) commencing at 
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the corner of Vermont and Rutland streets, etc., measuring 180 feet, by 
120 feet, and containing lots 5, 6 and 7 of said square, * * * together 
with all the buildings and improvements thereon.” 

Henee, under plaintiff's own sworn allegations, it is absolutely 
certain that he claims herein, as his homestead, a piece of town or 
urban property. 

Under repeated adjudications of this Court, the question that such 
property is not exempt as a homestead, under the law of 1865, has 
long since been removed beyond the domain of discussion, and is 
settled adversely to plaintiff in this case. 25 A. 219, Crilly vs. Sheriff, 
et al. ; 26 A. 645, Hargrove vs. Flournoy ; 28 A. 575, Roberts vs. Gordy ; 
31 A. 375, Singletary vs. Singletary. 

Our conelusion is that plaintiff has utterly failed to make out a 
ease in his claim for a homestead exemption, and that the judgment of 
the lower court is erroneous, 

As the record contains no evidence on the question of the damages 
¢claimed by defendants, we can allow none, and shall reserve their rights 
to demand damages in a separate action. 

It is therefore ordered, that the judgment appealed from be annulled, 
avoided and reversed, and it is now ordered, adjudged and decreed, 
that plaintiff’s injunction be dissolved, and his action dismissed at his 
costs in both Ceurts, and that the right of defendants to sue for dam- 
ages, on account of the injunction herein, be reserved to them. : 








No. 8543. 
B. T. YounG vs. J. J. BrRmGes. 


The general denial and special defenses set up by defendant, are net inconsistent, and, 
therefure, evidence was properly admitted in support thereef. Aflirming rule in 29 An 
134. 

The lowey court also correctly received evidence of the assault and battery committed by 
plaintiff upon defendant, as part of the ree geste of a quarrel between the parties, during 
which the epprebrious epithets complained of by plaintiff, were used by defendant 

A juror cannot be asked on his voir dire, ‘‘whether or not he had any bias or prejudice 
agaist suits of this sort,” (which is an action for damages on account of slander.) 

‘Nhia Court, in the opinion, repreves the nature of such a suit, which is that of astrong and 
young man, the son-in-law of defendant, who, after cruelly beating his father-in-law, 
clainis $10,000 damages against him for libel. 


PPEAL from the Sixteenth Judicial District Court, Parish of St. 
Helena. Kernan, J. 


J, M. Wright and Wm. Duncan, for Plaintiff and Appellant : 


Malicious slander will be punished by daniages. 17 A. 64. 
Malicidus slander will be punished by damages commensurate with the character of the 
language used. 19 A. 322. 
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It is not incumbent on the plaintiff to show malice, which the law implies, on the part of the 
publisher, nor to prove injury if the charges are false. 25 A. 170. 

The law inrplies malice, if the false accusation be published in a newspaper. 27 A. 219. 

In an action of libel, proof of damages is not necessary to recover. 3 A. 69; 11 A. 206; 
25 A. 174. 

Defendant is not allowed to plead the genera) issue and justification, but must elect and rest 
his defense solely on one plea or the other. 28 A. 238, &12. 

The trial of a case does not begin until after the pleadings have been read. 

Facts and cireumstances occurring subsequent to the alleged slander, cannot be admitted in 
evidence, either to exculpate, or justify, nor to mitigate damages. 

It is for the Supreme Court to ascertain whether the jury has rendered a proper verdict, and 
if not, to render such judgment as they should have done. 26 A. 313; 19 A. 74; 27 A. 
713; 29 A. 394, 

Chas. E. Lea and E. F. Russell, for Defendant and Appellee : 


In actions of slander the words used must be considered in their popular sense and in 
relation to the idea conveyed. 2L 577: 29 A. 134. 

2. Thongh slanderous words be used, if uttered in an interchange of epithets and mutual vi- 
tuperation, a verdict for defendant will be justified. 9 A. 358. 

When both parties are in fault plaintiff cannot recover. 104.557. Nullus eommodum 
capere potest de injuria sua propria. 

4. When a party, in a moment of anger and irritation, calls another a rogue, in reference to 
his unwillingness to settle a debt, and no injury results from such transient expression of 
angry feeling, such a case of defamativn is not actionadle, and plaintiff cannot recover. 15 
A. 48. 

The verdict of a jury, in a question of damages, will not be disturbed unless manifestly 
erroneous. 10 A. 659; 28 A. 94; 30 A. 926. 


1 


3. 


. 


a 


The opinion of the Court was delivered by 

Pocnf, J. In an action for defamation of character, plaintiff has 
taken this appeal from a verdict of the jury rejecting his demand for 
ten thousand dollars, damages claimed of the defendant, whom he 
charges to have called him a “ thieving puppy and villain.” 

The defense is a general denial, followed by a special averment, 
alleging in substance that the language complained of was used 
without malice, in a moment of irritation, brought about by the 
attempt of plaintiff to defeat the defendant in the collection of a just 
debt; which resulted in an angry altercation, during which the defend- 
ant, a man of more than sixty years of age, weak and feeble in body, 
was cruelly beaten by plaintiff, his son-in-law, a man of the age of 35, 
of great bodily strength and vigor. 

Our attention is called to numerous bills of exception taken by 
plaintiff to adverse rulings of the District Judge, and we shall proceed 
to dispose of a few of his bills which present grounds apparently 
serious. 

He moved that defendant be ordered to elect between his general 
denial and his special pleas, which he considered as inconsistent, and 
he vehemently complains of the refusal of the Judge to thus order. 

The general denial specially excepted such allegations, as were sub- 
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sequently admitted, and must be considered as denying the allegations 
of malice and a wanton desire to injure plaintiff, by the words used, 
in public opinion or in the esteem and consideration of his friends and 
acquaintances, and is not in the least inconsistent with the special plea 
which specifies other reasons in bar of plaintiff’s right of reeovery. 

In the case of Hawkins vs. New Orleans Printing and Publishing 
Company, 29 A. 134, identical pleas were met with similar objections, 
and were held by the Court as perfectly consistent and easily reconcil- 
able. These considerations dispose of plaintiff’s objections to the 
introduction ef any testimony by defendant, in support of either of 
his pleas; on the ground that the general issue had been waived by the 
special defenses, and that the latter had not been set forth with 
sufficient certainty. 

The District Judge was equally correct in his ruling, by which he 
overruled plaintiff’s objections to proof of the assault and battery 
eommitted on the defendant by plaintiff. It was part of the res gesta, 
and showed that the whole subject matter was a personal quarrel, 
during which opprobrious epithets were mutually indulged in, and 
where angry passions culminated in an encounter in which the weaker 
party was severely punished by his fierce and more powerful adver- 
sary, who, in addition to a vengeance sounding in well inflicted blows, 
seeks to satiate his thirst for revenge by pecuniary solace to his injured 
teelings and his wounded honor. 

While the jury was being empanelled, plaintiff asked of a juror, on 
his roir dire, “ whether or not he had any bias or prejudice against 
suits of this kind,” to which the juror naturally answered that he had. 
The question having been overruled by the court, plaintiff retained a 
bill of exceptions. The question was preperly rejected as impertinent, 
and not calculated to test the juror’s impartiality between the parties 
to the suit. A juror’s distaste for a suit for slander, growing out 
of a private quarrel between parties so closely connected by marriage, 
proves that he possesses a proper sense of delicacy and an appreciation 
for substantial justice, which contribute to his fitness, instead of showing 
his disqualitication, to sit as a juror in the administration of justice. 

The other bills reserved by plaintiff, and some by defendant, are not 
swiiciently serious to require discussion at our hands. 

On the merits of the case, we find no reasons to justify our interfer- 
ence with the finding of the jury, whose verdicts in such cases are 
never disturbed by the appellate tribunals, unless glaringly unjust or 
manifestly erroneous. 

We have read with interest, and heartily endorse the very able, 
exhaustive and impartial charge of the Judge, who correctly expounded 
the law governing such cases, to the jury. 
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The voluminous testimony, which we have read and maturely con- 
sidered, presents in substance the following case : 

Plaintiff, who was the son-in-law of the defendant, had been gradu- 
ally estranged from his father-in-law since the latter’s second marriage. 
and had had several unpleasant difficulties with him on business 
matters. 

On the 9th of June, 1280, they accidentally met on the road, in the 
presence of several neighbors, and began to discuss a difficulty of 
recent origin between them, in the course of which they both became 
angry and abusive of each other, and during which the words complained 
of were used by the defendant, for which he was then and there 
severely beaten and chastised by his muscular son-in-law. We, there- 
fore, conclude, that under such a state of facts, the jury wonder- 
ing, like ourselves, how such a case ever found its way in the 
courts of the country, especially at this stage of our jurisprudence, 
returned a verdict which has made a correct application of our well 
established jurisprudence in such cases, as illustrated in numerous 
decisions, among which the following are strikingly in point: 2 L. 577. 
Trimble vs. Moore ; 8 A. 130, Gielbert vs. Palmer ; 9 A. 358, Fuldo vs. 
Caldwell; 10 A. 557, King vs. Ballard ; 15 A. 48, Arieta vs. Arieta. 

We cannot refrain from an expression of our regret at the appear- 
ance of such a cause on our docket, which teems with cases involving 
important and scientific questions of law, the decision of which will 
settle rights of vast magnitude, and will contribute to settle points of 
great interest in our jurisprudence. Like our learned brothers, in dis- 
posing of the case reported in 9 A. 358, we think that “it is not fit that 
such cases as this record presents should be brought before the courts. 
Better far would it have been for the credit of the parties and the cause 
of justice, if the matters disclosed had been permitted to remain only 
in the knowledge of the by-standers, than to have blazoned them on 
the records of the tribunals.” ‘ 

In the interest of society and of peace in the State, we indulge the 
hope that our learned brothers of the law profession will lend their 
influence to the suppression of such litigation. 

The judgment appealed from is affirmed at appellant's costs. 
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No. 8517. 
BeN Gerson & Sow vs. A. C. GAYLE. WHEELER & PIERSON, 
INTERVENORS. 

The right of defendant to his homestead existed prior to the Constitution of 1879, under the 
law of 1865, and was not impaired or affected by the provisions of the former, except as to 
the necessity of recording his claim to such homestead under the requirements of the 
subsequent legislation, with which he complied. 

| PPEAL from the Fifteenth Judicial District Court, Parish of Pointe 
Coupée. Yoist, J. 


Hewes & Parlange, for Plaintiffs and Appellants : 


1. Persons who had not acquired homestead exemption rights at the time the present Con- 
stitution was promulgated, can only acquire and claim sach rights under that Constitution 
and the statutes passed in pursuance thereof. Const. Arts. 219, 220, 221, 222; Act of 
April 10 1850, page 14). 

2. The homestead act of 1865, and all other laws on that subject, were abrogated by the Con- 
stitution, and are without etlect, except as to such rights which were actually acquired 
under those laws prior to the tinal promulgation of the Constitution. Ib. 

3. The Constitution, and the legislation provided for by it, created a new law respecting 
such exemptions, which can have no effect upon, or application to contracts made ante- 
rior to its passage. 30 An. 1215. 

W. W. Leake, for Defendant and Appellee : 

Appeal bond must mention the title of the suit, or appeal will be dismissed. 32 A. 525. 

Homestead rights were acquired under the Constitution of 1879, from and after January Ist, 
180, and such rights are not affected by ordinary debts, created prior to the Ist January, 
1880. Const. Arts. 219, 220. 

If Articles 219, 229, did not take effect until the passage of Act 114, April 10th, 1880, then the 


homestead act cf 1865 continued in force until that date. 


Farrar & Montgomery, for Intervenors and Appellants. 


The opinion of the Court was delivered by 

Levy, J. The plaintiffs, Ben Gerson & Son, are judgment creditors 
of the detendant, A. C. Gayle, by virtue of a judgment in their favor, 
rendered by the District Court of Point Coupée Parish, on 6th of Sep- 
tember, 1880, based on a contract of indebtedness, of 25th Mareh, 1879, 
which judgment was duly recorded on the eth of September, 1820, 
They instituted this suit for the purpose of having it decreed that cer- 
tain property of defendant, which they allege, is atfected by and subject 
to their judicial mortgage, is not exempt from seizure and sale as the 
homestead of defendant, but that it is subject to said judgment and 
mortgage, and praying for an order authorizing its seizure and sale 
under execution on their judgment. Wheeler and Pierson, judgment 
creditors of Gayle, their judgment being founded on contracts of indebt- 
edness made in the year 1877, and said judgment having been duly 
recorded on the 20th of April, 1880, anterior to the registry of the 
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judgment of Gerson & Son, intervened in this suit, adopting the alle- 
gations of Gerson & Son, contained in their petition, and their prayer 
to subject the property to the judicial mortgages, and praying that 
intervenors’ judgment and mortgage be decreed, by reason of its prior 
registry, to have precedence over that of Gerson & Son, as against 
defendant, Gayle. 

Defendant filed an exception of no cause of action, which was over- 
ruled, and in his answer he denied that the property is worth two 
thousand dollars, and alleges that he had made a registry of his home- 
stead before plaintiff had acquired any rights or mortgage against his 
property. 

The facts, as shown by the record, are these : 

The defendant, Gayle, acquired the property on the 6th of January, 
1880, and has since continued to occupy it as his residence, and he 
has a wife and three minor children dependent on him for support, and 
his wife has no property in her own right. Defendant has no other 
property than that claimed as ahomestead. The value of the property 
is $1,200. The debt on which the judgment in favor of Ben Gerson & 
Son is founded, was a promissory note of Gayle, of 25th Mareh, 1879, 
and the judgment was duly recorded on the 8th of September, 1880. 
The indebtedness to intervenors was contracted in 1877 and 1872, and 
the judgment tHereon duly recorded on May 10th, 1880. Defendant’s 
declaration, which he claimed as a homestead, was made on the 10th 
of May, 1880, and was duly recorded on 12th May of the same year. 
This declaration purports to have been made, “in accordance with 
Art. 114, of the 10th of April, 1880, meaning and intending to claim and 
enjoy all the benefits of said Act, and it is therein stated, that the 
appearer,” in no wise intends to waive or abandon the rights and priv- 
ileges he had under the homestead and exemption law, prior to the 
Constitution of 1879, but, on the contrary, that he intends to preserve 
said rights and privileges. 

There was judgment in favor of defendant, rejecting the demands 
both of plaintiffs and intervenors, and plaintiffs and intervenors have 
appealed. 

Appellee has filed in this Court a motion to Cismiss the appeals. 
The copy of the appeal bond which has been brought up under an 
order granted on the trial of the appeal, removes the objections as to 
its insufficiency, which were urged by appellee. Although not artisti- 
cally drawn, yet to our minds it sufficiently designates the suit by 
reference to its number, title and the court in which it was rendered. 
The motion to dismiss is, therefore, denied. 

Plaintiffs and intervenors contend : 

1. ‘ That persons who had not acquired homestead exemption rights 
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at the time the present Constitution was promulgated, can only acquire 
and claim such rights under that Constitution and the Statutes passed 
in pursuance thereof.” 

2. ‘That the homestead Act of 1865, and all other laws on that 
subject, were abrogated by the Constitution of 1879, and are without 
effect, except as to such rights which were actually acquired under 
those laws, prior to the final promulgation of the Constitution.” 

3. “That the Constitution and the legislation provided for by it, 
created a new law respecting such exemptions, which can have no effect 
upon, or application to, contracts made anterior to its passage.” 

The property claimed in this case as an exempted homestead was 
acquired on the 6th of January, 1880, subsequent to the promulgation 
of the Constitution, 

The Articles of the Constitution on the subject of homesteads and 
exemptions are 219 and 220. 

Art. 219 prescribes what property and to what value “shall be 
exempted from seizure and sale by any process whatever,” and what 
shall be necessary to give validity thereto, requiring that to be valid, 
they “shall be set apart and registered as shall be provided by law.” 
Article 220 contains the following provision: ‘‘ Laws shall be passed as 
early as practicable for the setting apart, valuation and registration of 
property claimed as a homestead. Rights to homesteads or exemptions 
under laws or contracts, or for debts existing at the time of the adop- 
tion of this Constitution, shall not be impaired, repealed or affected by 
any provision of this Constitution or any laws passed in pursuance 
thereof.” It is contended and urged, therefore, that the homestead 
exemption law of 1865, was repealed by the Constitution of 1879, 
except as to such rights as actually existed at the time that Constitn- 
tion went into effect, and that the Act of 1265, a general Statute, 
containing provisions repugnant to, and inconsistent with the new law, 
and as the new law “ was clearly intended to prescribe the only rule 
that should govern in the case provided for, it repeals the original 
Act.” The law required by Art. 220, was approved April 10th, 1880, 
and plaintiff holds that there was no law, from January Ist, to April 
10th, 1880, under which defendant could acquire a homestead. 

We cannot concur in the view taken by the learned counsel of plain- 
tiff. We think the defendant falls under the exception made in the 
Constitutional Article. The right to this homestead exemption existed 
in favor of defendant, who resided on the tract of land, had a wife and 
children dependent upon him for support, and fulfilled all the require- 
ments necessary to enable him to avail himself of the exemption, under 
the Act of 1865. The Constitution of 1879, in some respects, enlarged 
the homestead exemption right under Act of 1865, by extending its 
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operation to urban as well as rural property, and required that the 
legislature should thereafter pass a law for the setting apart, registra- 
tion, ete., of property claimed as a homestead. It also required that 
such exemptions, to be valid, shall be set apart and registered, as shall 
be provided by law ; and in connection with these very requirements, 
it provided that rights to homesteads or exemptions, under laws or 
contracts, or for debts existing at the time of the adoption of this Con- 
stitution, shall not be impaired, repealed or affeeted by any provision 
of this Constitution, or any laws passed in pursuance thereof. The 
right to avail of the provisions of the Act of 1865, in our opinion, 
continued under this clause, and was only affected as to the manner in 
which it could be claimed or asserted, when the legislature, in obedience 
to the Constitutional mandate, enacted the necessary laws as to the 
registration, ete. The hiatus claimed by plaintiffs’ counsel is, to our 
minds, obviated by the proviso which we have above quoted. 

We find no error in the judgment appealed from, and it is, therefore, 
affirmed at the costs of the appellants. 








No. 8532. 


Mrs. Lucy A. McCuTCHEN ET AL. Vs. JAMES B. ASKEW. 


In a suit of revival of judgment, the defendant cannot raise any defense short of the absolute 
nullity of the original judgment for want of citation or such other radical defect. 


PPEAL from the Eighth Judicial District Court, Parish of Madison. 
Deloney, J. 


J. C. Seale, for Plaintiffs and Appellees. 
H. P. Wells and J. Tyson Lane, for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocuk, J. This is an action by the widow and heirs of William 
McCutchen, for the revival of a judgment rendered in his favor, and 
against this defendant, on the 20th of May, 1870. 

In defense, it is urged that during the pendency of the original suit, 
a compromise had. been effected between McCutchen and Askew, 
resulting in a full settlement of the promissory note sued on by plain- 
tiff, who accepted, in lieu thereof, two other promissory notes ; notwith- 
standing which settlement, the judgment now sought to be revived was 
rendered against him. 

An inspection of the record of that suit discloses the fact that the 
judgment was rendered contradictorily, after answer filed by the defend- 
ant through counsel, and that the note sued on was filed in evidence. 
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Nothing in the judgment or in the proceedings appears irregular or 
informal, or discloses any defect which might possibly be construed as 
an absolute nullity of said judgment. 

The rule that in an action for revival of a judgment no defense short 
of an absolute nullity of the original judgment, for want of citation or 
other radical defect, can avail the defendant, is so firmly settled in our 
jurisprudence, that it may now be considered as elementary, and as 
forming part of the Statute which provides for the prescription of 
judgments, and points out the mode of reviving the same. 

The defense, urged in this proceeding, if properly substantiated, 
would doubtless have proved a successful bar to plaintiffs’ original 
demand, and it may be the proper basis for an action in nullity; but in 
a suit for revival, no matters of defense, which could or should have 
been set up in the original suit, can be entertained. 

The object of such a proceeding is not to strengthen or improve the 
original judgment, but merely to screen it from the operation of pre- 
scription, and the judgment of revival cannot have the effect of strip- 
ping the defendant of any means of attack, by a direct action, on said 
judgment for nullity. 

The authorities on this point are so pointed and ample, that further 
comment becomes unnecessary. 33 A. 342, Folger & Son vs. Slaugh- 
ter, etal. ; 31 A. 326, Hammett vs. Sprowl, et al.; 30 A. 1330, Marbury vs. 
Pace ; 29 A. 69, MeStea vs. Rotchford, Brown & Co.; 23 A. 173, Drogu 
vs. Moreau. 

This defense was properly rejected by the lower court. 

The judgment appealed from is, therefore, affirmed at appellant’s 
costs. 








No. 7OO9 


es 


J. J. McDaniEL & Co. vs. L. H. GARDNER & Co. AND 
ALBERT BALDWIN. 


An attachment having beeen set aside by the District Court, and an appeal taken from the 
judgment, suit was brought on the bond for damages whilst the appeal was pending. De- 
fendant, in the suit for damages. pleaded prematurity. Plaintiff was then allowed by the 
lewer court to amend and aver that since the institution of his suit, the Supreme Court 
has decided the attachment case on appeul. Held, that the ruling was correct. 

The plaintiff s rights ina suit cannot be seized after subrogation, in open court, to such rights 
in favor of some other party. 

When an attachment is dissolved and the judgment is simply one of non-suit, the fact of the 
dissolution of the attachment is a finality, and entitles defendant to damages for a wrong- 
fully taken attachment. 

Though an attachment is taken without malice and under legal advice, defendant is entitled 
to his actual damages if it is dissolved. 
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It is only for dissolving the attachment that defendant is entitled to his counsel's fees; not 
for defending the case on its merits. 


PPEAL from the Sixth District Court for the Parish of Orleans. 
Rightor, J. : 


Mott & Kelly, for Plaintiffs and Appellants : 


1. Attachment is a harsh and severe remedy, to which resort should not be had except when 

actually necessary. 3 L. 18; 18 L. 587; 11 A. 438; 14 A. 832. 

A judgment in favor of defendant is equivalent to a decision that the attachment was 

wrongfully obtained, and that the prineipal and surety are liable on the bond. Moore vs. 

Wilhenberg, 13 A. 22; Accessory Co. vs. McCerren, ib. 214. 

3. A party whose property has been wrongfully attached can recover the damages actually 
sustained, even when the action is not malicious or without probable cause. Dickinson 


vs. Maynard, 20 A. 66. 
Where an attachment is sued out in a suit against the drawer of a bill of exehange, and 


ey 


4. 
neither petition nor affidavit avers due protest and notice of dishonor, nor any fact or cir- 
cumstance rendering presentation for acceptance and payment in due time, and due notice 
of dishonor to the drawer, the petition and affidavit do not show probable cause for the 
attachment. 

5. Where, after an attachment had been sued out and levied on goods of the defendant on 


such showing, and the defendant, notwithstanding he had been discharged from liability 
as drawer of the draft by the laches of the holder, in not having had due protest made 
and notice of dishonor given, offers to pay the draft, but the holders refuse to receive 
payment unless he also pays the costs of the unlawful attachment proceedings, and upon 
his refusal so to do, persist in the prosecution of the attachment suit, their conduct should 
be considered evidence of malice, and should subject them to vindictive damages. 


Kennard, Howe & Prentiss, for Defendants and Appellees : 
A judgment of non-suit decides nothing. Where such a judgment is rendered, im an attach- 


ment suit, the attaching creditors in defense to a suit for damages may show that the writ 


was legally issued. 31 A. 367. 
Where an attachment is illegally issued, but the attaching creditors acted without malice and 


had probable cause, they will be liable only for actual damages, and such aetual damagex 


must be proved. 


The opinion of the Court was delivered by 

Topp, J. This is a suit against the principals and surety on an 
attachment bond. 

The attachment was taken out by L. H. Gardner & Co., against J. 
J. McDaniel & Co., and on the trial of the cause, judgment was ren- 
dered against the plaintiffs therein of non-suit, which judgment was 
affirmed by this Court, on appeal. 

Exceptions were filed by the defendants, and those requiring notice 


are: Ist. That the suit was premature. 2d. That the plaintiffs were 


without interest to prosecute the suit. 
This action on the attachment bond was instituted before final judg- 


ment in the Supreme Court of the cause in which the writ issued and 
pending the appeal from the judgment of the District Court, and the 
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defendants excepted that before the final determination of that cause, 
no action would lie. Thereupon, the plaintiffs amended their petition, 
and alleged that sinee the institution of this suit, the Supreme 
Court had affirmed the judgment in the attachment case, thus finally 
disposing of it. The court below allowed the amendment and over- 
ruled the exception of prematurity, and we think the court was correct. 
Nelson vs. Poole, 17 L. 209; Wartield vs. Oliver, 23 A. 612. 

The facts connected with the second exception are these : 

On the 4th of April, 1876, the plaintifts subrogated R. H. Yale and C. J. 
Nicholson to their rights, against the defendants in this suit, which act 
of subrogation was filed in court on the 17th March, 1877, and the 





proper order rendered of same date, recognizing said subrogees as 
‘plaintiffs in the ease. 

The defendants, excepting, averred that this claim of J. J. McDaniel 
& Co., against them, had been seized at the suit of J. W. Arthur & Co., 
before notice of the subrogation had ever been given them, and that the 
interests, both of the original plaintiffs and the alleged subrogees, were 

- divested by the seizure mentioned, and the suit should, therefore, 
abate. 

The subrogation to Yale and Nicholson was filed in open court in this 
case before the attachment was issued by J. W. Arthur & Co., under 
which the alleged seizure of the claim was made, the subrogation hav- 
ing been entered on the 17th March, as stated, and the attachment suit 
of Arthur & Co., not having been filed till the 5th of April thereafter. 
Besides, Arthur & Co. are not before the Court, asserting title to the 
claim under their seizure, nor is it even alleged that the claim had 
ever been sold under the seizure, and under these circumstances, this 
exception was properly overruled. 

The answer of the defendant was a general denial, and a special 
denial of malice, and of a want of probable cause in the issuing of the 
attachment. There was judgment for the defendants after a jury trial, 
and plaintiffs have appealed. 

The defendants, in the first place, deny that plaintiffs have any right 
of action, for the reason that the judgment in the attachment case was 
one of non-suit, and that in the absence of a judgment rejecting the 
demand or expressly dissolving the attachment, no action would 
lie on the bond, or at least the question would still remain an open one 
whether the attachment rightfully issued or not. We cannot concur in 
this view. 

The writ of attachment issued at the instance of the creditor, the 
xoods of the debtor were seized, and the attaching creditor failed on 
the trial to maintain the attachment. This was equivalent to its disso- 
lution, and though the claim in behalf of which the aid of this conserv- 
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atory writ was invoked, might, under the judgment, be again prosecuted, 
the judgment is conclusive as to the fact that in that suit the attachment 
wrongfully issued. The defendants are, therefore, liable for the dam- 


ages, if any, caused by the attachment. 


The evidence satisfies us that the writ was not issued in malice and~ 


in the entire absence of probable eause. The plaintiffs had bought the 
defendants’ goods—the plaintiffs being retail merchants in the State of 
Texas, and the defendants (Gardner & Co.) engaged in the wholesale 
business, as merchants, in New Orleans—and had failed to pay for 
them. They had given their draft for the debt on certain merchants 
in Shreveport, which was not paid. The draft was not seasonably pro- 
tested, and there was not sufficient proof that the debtor was not 
entitled to protest and notice for want of funds in hand of drawees, or 
other cause, at least such was the conclusion of the court. The writ 
may have improvidently issued, but the attaching creditors may have 
reasonably believed that they were entitled to it, particularly as it was 
shown, that in resorting to the proceeding, they acted under the advice 
of counsel, The plaintiffs are, however, entitled to the actual damage 
eaused by the writ; and we shall proceed, under the evidence, to make 
an estimate of the damage, a task always difficult in the face of con- 
flicting testimony, which generally attends cases of this kind. 

The property attached was worth $1200, MeDaniel, in his testi- 
mony, estimates it at a larger sum. After remaining under seizure for 
several months, it sold for $405—a loss of $795, properly to be esti- 
mated as part of the damages. We cannot include the counsel fees, for 
defending the attachment suit, in the damages. No motion was made 
to dissolve the attachment, and the answer filed was purely a defense 
to the merits, and when the suit was dismissed, the attachment went 
with it. In such eases, only the fee exclusively for dissolving the 
writ can be allowed, and here there was no such exclusive or distinct 
service rendered. Nor can we allow the expenses alleged to have been 
incurred by McDaniel, for his trip from Texas to New Orleans, and the 
additional expenses claimed for time consumed and trouble incurred in 
preparing for the defense of the suit. It is not shown that such trip 
was necessary, and the other claim is not sufticiently definite. 

There are, however, circumstances attending this case sufticiently 
established by the evidence, that compel us not to limit the damages 
to the single item relating to the loss on the goods, as stated above. 
It is shown, that the defendants in the attachment were not aware, at 
the time the writ issued, that the draft they had given in settlement 
of their indebtedness to L. H. Gardner & Co. had not been paid, and 
we are led to believe, that the draft was given in good faith, and with 
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the expectation that it would be honored. As soon as the seizure was 
made, it is in proof that McDaniel, who was in New Orleans at the 
time, immediately went forward and offered to pay the attaching 
creditors the amount of their debt if they would pay the costs of the 
proceeding, which they refused to do. MeDaniel testifies, that at the 
time, his firm was doing a prosperous business in Texas, and that in 
consequence of this attachment this business was completely broken up 
and the firm’s credit totally destroyed, Were his testimony supported 
by other testimony in all particulars, we would be compelled to award 
plaintiffs heavy damages; but it is not corroborated as to the extent 
and condition of his business, and as to the direct effect of the pro- 
ceeding upon it. In one particular, however, it is supported, and that 
is in relation to the effect of the seizure upon his credit in New Orleans, 
the principal point where his purchases were made ; and that was, that 
there his credit was greatly fmpaired, if not wholly ruined; and we 
may reasonably infer the injury to his business from this cause alone, 
for it is shown, that previously to this, his credit was good, and, as 
some merchants testified, that he could command a credit with their 
respective firms, to the amount of several thousand dollars. 

Upon a review of the evidence, the plaintiff must have sustained a 
damage on this account, at the very least, to the extent of five hundred 
dollars. Nor is such allowance, from this cause, in the nature of ex- 
cmplary or vindietive damages, as agreed by the defendant’s counsel, 
but may be properly classed with the actual damages caused by the 
proceeding under our ruling in the case of Byrne vs. Gardner & Co., 
33 A. 6, and the authorities therein referred to. 

Our conclusion is, therefore, that the plaintiffs have been damaged, 
uggregating the sums above mentioned, to the ameunt of twelve 
hundred and ninety-five dollars, for which they are entitled to a 
judgment. 

It is therefore ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed, and proceeding to 
render such judgment as should have been rendered, it is ordered, 
adjudged and decreed, that the plaintitfs, J. J. McDaniel & Co., for the 
use of their subrogees, R. H. Yale and C. J. Nicholson, recover of the 
defendants, lL. H. Gardner & Co., (L. H. Gardner, Saml. L. Boyd and 
Jonas H. French) and Albert Baldwin, their surety on the attachment 
bond, in solido, twelve hundred and ninety-five dollars, with legal in- 


terest thereon from judicial demand, and costs of suit in both Courts. 
44 
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No. 8496. 

THE STATE OF LovursiaANa vs. Lou YouNG AND JosEPH E. BARBo. 
Newly discovered evidence tending to impeach or discredit a witness, who has testitied in 
the case, affords no legal ground for setting aside the verdict and granting a new trial. 
PPEAL from the Eleventh Judicial District Court, Parish of Sabine. 

Pierson, J. 


J. C. Egan, Attorney General, and D. C. Scarborough, District At- 
torney, for the State, Appellee : 


1. Motions for new trials, on the ground of newly discovered evidence, will not be granted 
when said evidence is not material to the issue, but is designed alone to impeach the 
evidence of a leading witness for the State. Wharton's Am. Cr. Law, 4th Ed, Sections 
3184 and 3185; Archbold’s Cr. Pr. and Pl., 7th Ed., p. 652, Vol. 1; Hilliard on New 
Trials, 2d Ed., Section 19, p. 505. 

2. “If, with the newly discovered evidence before: them, the jury ought not to come to the 
same conclusion, then a new trial may be granted.” Wharton's Practice, Section 3356 
and 8 R. pp. 554 and 590; Archbold’s Cr. Pr. and Pl, 7th Ed., p. 651, Vol. I; Hilliard on 
New Trials, 2d Ed., Section 40, p 519. 


J. F. Smith, for Defendants and Appellants. 


The opinion of the Court was delivered by 

Levy, J. The accused were indicted for the crime of murder, were 
tried and convicted of manslaughter. A motion fora new trial was made 
by both the accused, which was granted as to Young and denied as to 
Barbo. A nolle prosequi was entered as to Young, and Barbo was sen- 
tenced to imprisonment at hard labor in the State penitentiary for the 
term of five years. From this sentence and judgment Barbo has 
appealed. 

The record contains no bill of exceptions, and no formal assignment 
of errors, and appellant relies, for a reversal of the judgment on the 
the alleged error of the Judge a quo, in denying the motion for a new 
trial. The record has no evidence in support of that motion, which is 
based alone on the affidavit of the accused, and sets forth that, since 
the trial, he has discovered new evidence, and would, in the event of a 
new trial, prove by a witness, who would be then produced, that one 
of the witnesses on the part of the State, had, previous to the trial, 
made statements in regard to the case differing materially from those 
which he made under oath, as a witnesson the trial, and that these first 
mentioned statements were favorable to the accused, while the last 
mentioned were adverse to him. 

The motion is not sustained by the affidavit of the witness himself, 
nor is the failure to furnish it explained or accounted for, which, 
according to the authorities, is necessary. Besides, there is nothing to 
show that even if this testimony were given on the new trial, the result 
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of the former one would be changed. It has, too, been frequently held 
that newly discovered evidence, tending to impeach or discredit a wit- 
ness who has testified in the case, affords no ground for setting aside a 
verdict and granting a new trial. 

‘When the object is to discredit a witness on the opposite side, the 
general rule is that a new trial will not be granted.” Wharton Crim. 
Law, (Practice) § 3354, and authorities cited in note n. 

“The application for a new trial on the ground of newly discovered 
evidence, must be corroborated by the affidavits of other persons than 
the accused, and if possible, those of the newly discovered witnesses 
themselves.” Arch. Cr. Pr. and P1., p. 652; 8 Engl. Ark. Rep. 360; 6 
Geo. 276; 10 Geo. 511; 15 Ark. 395; 7 Put. Ind. Rep. 535; 9 Ib. 264 ; 
3 How. Miss. Rep. 422; Waterman’s Dig. p. 459. 

The other ground set forth in the motion, viz: that the State failed 
to prove a conspiracy between the two accused parties, and by whom the 
fatal wound was inflicted, is holly unsupported by the record, and 
was a question of fact within the province of the jury, with which we 
have nothing to do, especially in the absence of bills of exceptions, and 
we are without any right to enter into its consideration. 

The judgment appealed from is affirmed. 








No. 8534. 
SUCCESSION OF MANUEL BRITTO Vs. SUCCESSION OF MAGDALEINE FABRE. 


The suit of a creditor of the husband to have the transfer made by the latter to his wife, in 
payment of her rights, rescinded and annulled, on the ground of fraudulent simulation, 
" cannot be viewed in an y other light than that of the revocatory action, and is prescribed 

in one year. Aflirming previous decisions. 


eer from the Fifteenth Judicial District Court, Parish of Pointe 
pS Coupée. Farrar, Judge ad hoe. 


L. B. Claiborne and O. O. Provosty, for Plaintiff and Appellant : 


Where the succession is insolvent the administrator represents the creditors, and may 
attack, upon the ground of simulation, conveyances of property made by the deceased. 
See Judson. Administrator, vs. Connally, 5 An. 400. Succession Tabary, opinion on re- 
hearing, Spencer, J., 31 An. 417. 


te 


In an action by the creditors of the husband, to have declared simulated a transfer 01 
property by the husband to the wife, in satisfaction of her dotal or paraphernal claims 
the burden is on the wife to show the reality of the claims. See Dunn vs. Woodward, 11 
An. 265; Darcy & Wheeler vs. Dabenne and Wife, 30 An. 226, dissenting opinion of 
Spencer. J. 

3. In the absence of such proof the transfer will be declared to be simulated. Jd. 

4. Such proof cannot be made by means of the notarial, judicial or other admissions of the 
husband. C. C, 2281, and id. 
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Hewes & Parlange, tor Defendant and Appellee: 


1. The recital in a marriage contract, that the wife brought and the husband received a cer- 
tain sum as dower, establishes a real right in favor of the wife, against the husband and 
his heirs. 12 L. 304; 25 A. 201. 

Such acknowledgment of the husband gives to the wife the capacity of standing in judg- 


29 


ment against him, that she may re-take her dower, when it is in danger. 11 L. 424. 

3. And a judgment of separation 2nd for such dower, founded on that real right, can be 
assailed by creditors of the husband by the revocatory action only ; and such action must 
be brought within the year. 6 An. 87; 13 A. 106; 27 A. 341. 

4. And the foregoing rules will be applied when, as in this case, it appears the rights of the 
wife are assailed by one who became a mortgage creditor of the husband some thirty 
years after the registration of that marriage contract ; was such a creditor when the wife 
obtained judgment for her dower and retook it by the husband conveying to her the 
property so mortgaged; and that creditor (permitting his mortgage to perempt) remained, 
for thirteen years from the execution of that judgment, silent, and then first complained 
when that husband and wife are both dead. 

5. In such ease, it will be held against such creditor, that his own laches corroborate the 
correctness of the dower. 


‘ e 

The opinion of the Court was delivered by 

Levy, J. This suit was brought for the purpose of annulling a 
transfer made by Manuel Britto, husband, to his wife, Magdeleine 
Fabre, evidenced by an authentic act, duly recorded on April 24th, 
1868, of certain landed property, in satisfaction of a judgment obtained 
by said wife in a suit against her husband for separation of property, 
and the recovery of her dotal and paraphernal claims. The marriage 
contract, duly recorded in October, 1836, set forth that “ the property 
of the future wife consists in the sum of two thousand dollars, which 
the future husband declares having received to his satisfaction, which 
she hereby declares she establishes as her dower.” On 16th April, 
1868, she obtained judgment for said amount, and for separation of 
property, and by authentic act as above mentioned, to-wit: on April 
24th, 1868, this judgment was satisfied by the dation en paiement of the 
property described in plaintiff’s petition. In July, 1872, Joseph St. Cyr 
brought suit against the husband, Britto, on mortgage notes made by 
him in July, 1866, and recovered judgment thereon in January, 1873. 
Britto died in 1873, and his wife in 1k281, and both successions were 
opened by different administrators and this suit was instituted in July, 
1881. 

In his petition plaintiff alleges that the judgment and dation en 
paiement were collusive, fraudulent and simulated, and were resorted 
to for the purpose of defeating the claims of Britto’s creditors, and that 
the property belongs to Britto’s succession, and the prayer is that said 
dation en paiement be declared null and void, and the property be 
decreed to belong to Britto’s succession. 

Defendant urges against this action the prescription of one year, 
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holding that it falls within the rules applicable to revocatory actions. 
The question is not a new one, and we find decisions of our own Court 
which are conclusive on this point, the application of which are decisive 
of the instant case. 

In Fennessy vs. Gonsoulin, 11 La. R. 424, the Court said: “Se far as 
the object of the present suit is to avoid the judgment recovered by the 
defendant against her husband, and the assignment of property to her 
in pursuance of it, as in fraud of plaintiff's rights, we can regard it in 
no other light than as a revoeatory action, by which, according to the 
Code, creditors may cause to be annulled any contract or transaction, 
so far as they may have been injured by it. Every device, contrivance 
or machination, by which a ereditor may have been prejudiced, may 
form the subject of this action. The assignment made to the wife of 
property, though made by the Parish Judge and experts, in conformity 
to the judgment, in presence and by the express consent of the parties, 
must be considered as essentially a contract, a dation en paiement. A 
contract of that description, in consideration of the dotal and para- 
phernal rights of the wife, is perhaps authorized by the Code, but like 
all other contracts, it is liable to be attacked as in fraud of other cred- 
itors of the husband. The action is, however, prescribed by one year, 
to run from the date of the judgment which the attacking creditor may 
have obtained. C. C. 1989, (R. C. C. 1994).” See also, Landry vs. 
Marehais, 6 An. 87, in which it was held (that case being similar in its 
main features to this) that the action should have been brought within 
one year from the date of the dation en paiement ; and the same doe- 
trine is reaffirmed in Van Wickle vs. Garrett, 14 An. 106, and in Brown, 
Administrator, vs. Brown, in 30 An. 966, 

The judgment appealed from is affirmed at costs of appellant in both 
Courts. 








No. 8425. 
THe STATE OF LOUISIANA Vs. JAKE SCHELLANG ET AL. 


The minutes of the court a qua, as transcribed in the records, show that this case was allotted 
to Section B of said cowt, in which the aceused was tried. This differentiates it from the 
Addotto case 34 An. p. 1, and shews that the accused is not entitled, on this ground, to a 
new trial. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
Luzenbergq, J. 


I. Marrero, for Appellant. 


J. C. Egan, Attorney General, for the State, Appellee. 
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The opinion of the Court was delivered by 

Topp, J. The defendant, Jake Sehellang, was convicted of man- 
slaughter and sentenced to five years’ imprisonment at hard labor in 
the penitentiary and a fine of one dollar, and has appealed. 

His counsel relies for the reversal of the sentence on the following 
motion made in arrest of this judgment, which was overruled by the 
Judge a quo, to-wit : 

“ That this Honorable Court, Section ‘ B,’ is divested of jurisdiction 
in this matter; that the apportionment by lot is the only proceeding 
that gives jurisdiction to each of the Sections of this Honorable Court, 
as provided for by Act 98 of the General Assembly of the State of 
Louisiana of 1880. ° “ . 

‘That from the record it appears that the above entitled and num- 
bered cause has never been apportioned by lot between the Judges of 
said Court as the law directs, and he hence denies the right of the 
Court, Section B, to pronounce judgment therein, and prays that the 
said verdict be set aside.” 

We tind the following entry on the minutes of the court in the 
record : 

_“The grand jury having found a true bill upon the indictment 
herein preferred, and the same, together with the finding, having been 
regularly returned into open court, recorded and filed; and the same 
having been allotted to Section B of this Court, Thomas Grittin and Jake 
Schellang were brought to the bar of the Court, ? . . to 
be arraigned, ete.” 

Article 130 of the Constitution of 1879, among other provisions con- 
tains this: “ The Criminal District Court (Parish of Orleans) shall have 
criminal jurisdiction only. | All prosecutions instituted in said Court 
shall be equally apportioned between said Judges by lot.” 

The entry above quoted shows that this requirement of the Consti- 
tution was complied with ; that this prosecution was allotted to Section 
B of the Court; and there is nothing in the entire record that impairs 
the foree or legal effect of this entry, or weakens the presumption that 
the allotment was rightly made. 

It is not necessary that the record should show the manner or pro- 
cess by which the allotment was made. It_is sufficient that it shows it 
was done, and the legal presumption follows that it was rightly done. 

It is true that we find copied into the counsel’s brief, certain orders of 
court, by which it is claimed that the prosecutions in the two Sections 
of the Court, including the instant one, were not apportioned between 
said Judges by lot; but those orders are not to be found in this record, 
and we have no power to go outside of the record for evidence to aid 
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us in the determination of the case, nor have we the right to consider 
such alleged orders. 

The case of the State vs. Addotto, recently decided by this Court and 
not yet reported, does not, as contended, control the determination of 
this case, nor is it applicable to this case as the record presents it. In 
that case there was a motion for a new trial made after the conviction 
of the accused, and upon the trial of the motion, evidence was offered 
of the orders referred to, the effect of which was to induce the conclu- 
sion in that case that no allotment of that prosecution, as contemplated 
by the Constitution, had been made. That evidence is not before the 
Court in this ease. Here there was no motion for a new trial, but the 
question, substantially the same as the one presented in the Addotto 
case, was raised by a motion in arrest of judgment, a motion which 
must be decided and which was decided upon the face of the record as 
it existed, and was made up from the proceedings had in the Court of 
the first instanee. 

This record, as before stated, so far from establishing that there was 
no allotment of the case, or that the allotment was in any manner or 
degree irregular, on the contrary, shows that this legal requirement 
was observed, and that the preceedings in every other respect were 
entirely regular and legal. 

Whatever the real facts may be, we must decide this case upon its 
own record and upon the pleadings and issues that are therein pre- 
sented; and a scrutiny of this record satisfies us that there is nothing 
therein to be found that affords the defendant any ground of relief. 

The judgment and sentence are, therefore, affirmed, with costs. 


No. 8407. 
STATE OF LOUISIANA Vs. JOHN DAVIs. 


In the absence of timely objections from the accused, the court will not exclude evidence of a 
confession made by him, because preliminary proof was not offered by the prosecution te 
show that the confession was made freely and voluntarily, unless it appears from the 
evidence itself that the confession was obtained from the accused by means of promises or 
threats 

A PPEAL from the Twentieth Judicial District Court, Parish of 

Lafourche. Knobloch, J. 


Taylor Beattie, for the Appellant. 


KF. A. O'Sullivan, District Attorney, for the State, Appellee. 
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The opinion of the Court was delivered by 

Pocukt, J. There is no error in the judgment appealed from by 
defendant, who complains of the refusal of a new trial, which he had 
moved for on the ground that the Judge had allowed a confession of 
the defendant to go to the jury without preliminary proof that such 
confession was free and voluntary. 

The record shows that the accused, being on his trial on a charge of 
larceny, one of the State witnesses testitied that the aceused had told 
him, in reference to the property alleged to have been stolen, and which 
was found in a store: “TJ put it there,” and that no objection was made 
by counsel for the accused at that time, or at any other stage of the 
trial, to the admissibility of that evidence, and that the Judge gave no 
charge or instruction to the jury, in reference thereto. Counsel for the 
defendant contends that this evidence, being introduced as a confes- 
sion, it was an essential condition of its introduction, that the State 
must first show that it was made freely, and without promise or threat, 
and that, in the absence of such proof, the Judge should have 
charged the jury that the confession, as proved, was not legal evidence, 
and should not be considered by them as-an element of proof in the 
cause. 

Conceding that the evidence was introduced as a confession of the 
accused, and that no proof was first offered to show that it was free 
and voluntary, we find that the question presented for solution is, 
whether such proof is indispensable, when the aceused raises no objec- 
tion to the admissibility of the evidence, and asks no charge of the 
Judge excluding it from the consideration of the jury, after it has 
beén testified to. 

We have carefully examined all the authorities cited by defendant's 
counsel in support of his position on that point, and we find that they 
all, and invariably, refer to cases in which the accused had objected 
to the introduction of the proof of his alleged confession, or to cases 
where, the evidence having gone in, the accused moved for a charge 
or instruction of the Judge, including it as evidence in the case. State 
vs. Garvey and Earle, 25 A. 191; State vs. Brown, 28 A. 280; State vs. 
Garvey and Earle, 28 A. 927; State vs. Thomas, 30 A. 602; State vs. 
Johnson, 30 A, 882. 

Hence, it is clear that these authorities do not in the least militate 
with the rule which guided the District Judge in this case, and whieh 
we consider as firmly established in criminal jurisprudence, as follows: 

That in the absence of timely objection from the accused, the court 
will not exclude evidence of an alleged confession, because preliminary 
proof was not offered, on the part of the State, to show that the con- 
fession was made freely and voluntarily, unless it appear from the 
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evidence itself that the confession was obtained from the accused by 
means of promises or threats, or, in other words, that it was not 
voluntary. 

At the instance of the accused, the court must exact proof to show 
the nature and the circumstances of the confession, but not otherwise. 

A different ruling would have a tendency to induce the accused to 
take his chances of an acquittal under evidence which had been intro- 
duced without objection, and in case of conviction, to obtain a new 
trial, on the ground of erroneous rulings by the Judge on points not 
raised on the trial. The Judge who conducts the trial of a criminal 
case, cannot be required to thampion the rights of the accused, and to 
anticipate pleas or objections in his behalf, on points which are not 
suggested by his counsel, and in proceedings which are not manifestly 
illegal or clearly injurious to the accused. 

This question was very ably reviewed and judiciously disposed of in 
the case of Eberhart vs. State of Georgia, 47 Georgia, p. 608, from 
which we quote the following language: ‘ But confessions are not 
legal evidence, standing alone. They are received in criminal cases 
on the same principle as in civil. It is the right of the prisoner to 
object to their coming in; but if he or his counsel fail to object, and 
the confessions go to the jury without any special inquiry as to the 
circumstances, he is not entitled to a new trial.” See also, Waterman’s 
Crim. Digest, No. 221, p. 149; Rosecoe’s Crim. Evidence, p. 56; Whar- 
ton’s Crim. Evidence, § 629. 

Under this rule of evidence, which is recognized by highly respecta- 
ble authorities, and which commends itself to the favorable considera- 
tion of the legal mind both in reason and in law, we must conclude, 
that the defendant, having failed to object to the introduction of the 
evidence of his alleged confession, having failed to require preliminary 
proof ef the circumstances under which it was made, and having failed 
to ask a ruling of the court, excluding this testimony, on the ground 
properly sustained, that it had been illegally admitted, he cannot be 
heard on a motion for a new trial to raise and urge such omissions 
or errors on the part of the District Judge, who has made a correct 
application of the rule in denying him that relief. 

The judgment of the lower court is, therefore, affirmed. 


ON APPLICATION FOR REHEARING. 

Bermupez, C.J. The defendant alleges, as a ground of complaint, 
that the principal cause assigned by him as error in the proceedings of 
the District Court seems not to have been passed on by this Court ; 
that he and his counsel were led into error by the rulings of that court, 
previously made, that no confession could be offered or admitted, 

45 
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unless the State first proved affirmatively that the confession had been 
voluntary and free, whether objected to or not. 

We differ from the distinguished counsel of the accused. The 
opinion heretofore delivered bears on its face the evidence of the pains 
which were taken to thoroughly investigate and determine the points 
raised on behalf of the prisoner. 

We have reviewed that opinion, reconsidered the motion for a new 
trial, the bill of exception, the reasons assigned by the District Judge 
refusing it, and cannot admit that there is any valid cause of complaint 
against the rulings made adversely to the defendant, who cannot, by 
his failure to make seasonable objection to the irregular introduction 
of material evidence and by his permitting it to go to the jury without 
asking any charge from the court, to protect him from the effect of it, 
run the chances of a verdict in his favor, and if against him, avail 
himself of his laches to ask a new trial. 

It is useless to quote authorities in support of such an elementary 
proposition. 

Rehearing asked is refused. 








No. 8293. 
F, A. GOLDEN vs. BOARD OF DIRECTORS OF THE PUBLIC SCHOOLS 
OF NEW ORLEANS. 

The plaintiff and appellee having caused the case to be set down for trial on the summary 
docket, as one entitled to be tried by preference, must be deemed to have waived his 
rights to a motion to dismiss the appeal on the ground that the bond given by appellant 
was not such as required by law. 


The teachers of the public schools of New Orleans cannot, under the law, be appointed fora 
longer term than one year. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


Henry Dufilhe, for Plaintiff and Appellee. 


C. F. Buck, City Attorney, and Wynne Rogers, for Defendants and 
Appellants. 


On Motion TO Dismiss. 
The opinion of the Court was delivered by 
Bermupez, C.J. The plaintiff and appellee moves to dismiss the 
appeal in this case on the sole ground that the defendants have obtained 
a suspensive appeal from the judgment against them, without giving 
bond, as required: by law. 
This motion was filed on the 5thof May, inst. On the 16th, following, 
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the plaintiff and appellee, without any reserve, ordered the case to be 
placed on the summary docket, as one entitled to be tried on the merits, 
by preference, under Act 15 of 1830, which was accordingly done. 

This order is equivalent to causing the case to be set down for trial. 
After such action, the plaintiff and appellee must be deemed as having 
waived, and cannot, therefore, urge the motion to dismiss, which, 
therefore, abates. The appellee cannot first ask a dismissal, and next, 
unconditionally, a trial. The two positions are inconsistent. The 
latter repudiates the former. 16 A, 337; 12 A. 745. 

The case would be different had the motion and the merits been sub- 
mitted together, as is sometimes done, particularly in the country. 

The motion to dismiss is refused. 

Rehearing refused. 


ON THE MERITs. 

Levy, J. The plaintiff seeks to recover from the Board of Directors 
of the Public Schools of New Orleans, the sum of $1,248.43. He bases 
his demand on the following allegations: That on the 22d of October, 
1877, he was permanently elected a principal teacher of a public school 
in said City by said Board; that on the 10th of September, 1879, he 
was relieved from active duty and placed on what was called an unas- 
signed list, from 15th September, 1879, without pay or compensation, 
thereby virtually dispensing with his services as such teacher, which 
action, he alleges, is unauthorized by, and violative of the law. He 
therefore prays for judgment in his favor, for said sum of $1,248.43, 
amount due him as salary for thirteen months and seven days, that 
being the time elapsing between 15th of September, 1879, and the 22d 
October, 1820, at the rate of $85 per month. 

Defendants, in their answer, after a general denial, specially deny 
that they ever made such a contract as the one averred, or that they 
had power to make any such contract. They further say, that the 
reason for placing plaintiff on the unassigned roll was two-fold : 

1. Because the school of which he had been elected principal was, 
in the discretion of the Board, consolidated with another school. 

2. Because the plaintiff was not in the City of New Orleans to enter . 
upon the performance of his duties at the time the schools opened in 
1279, or for more than two weeks thereafter. 

There was judgment in favor of plaintiff for the amount claimed, and 
the defendants and City of New Orleans, the latter claiming a direct 
pecuniary interest in the cause, have appealed. 

The record shows the facts to be, that the plaintiff was appointed 
under the following resolution of the Board: 

** Resolved, That the following named teachers in the public schools 
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of the City of New Orleans are appointed, subject to a probation of 
three months’ service, and all those who may not be removed for cause 
within three months, are hereby declared permanently selected, subject 
to removal only on written charges and after trial and conviction by 
this Board, in the manner and for the causes specified by law.” 

No written, nor indeed any charges, were brought against plaintiff, 
nor was there any trial of him or conviction. . 

Prior to the day on which the schools were opened, plaintiff was 
placed on the unassigned list and thus deprived of employment, and 
although the school of which he was principal was consolidated with 
another, a new teacher was appointed to take charge of the consolidated 
one. _ It is shown that plaintiff was an efficient teacher. Prior to the 
opening of the schools, the plaintiff had been notified that his services 
had not been retained, that he had been left out. 

The Board of School Directors of the City of New Orleans wascreated 
by and derives its powers from the Act of the Legislature, No. 23, 
approved March 26th, 1877. This Act specifically defines the duties and 
powers of School Boards both in the country Parishes and in the City. 
Sections 3 to 13, inclusive, are devoted to the definition of the duties and 
powers of the Parish Boards, and Sections 14 to 21, inclusive, of those of 
the City Board. Section 16 provides, that, “ in addition to the powers and 
duties hereinbefore granted to and imposed upon Parish Boards, the 
powers and duties of said Board of Directors of the City Schools shall 
be as follows.” Paragraph 14 of Section 4, on the subject of the em- 
ployment of teachers by the Parish Boards, enacts that “no such con- 
tract, (i. e. with teachers) shall be valid for more than one year,” 
and points out how such contract may be cancelled and the vacancy 
filled.. Paragraph 4 of Section 16 provides a different mode for the 
selection of teachers in the City Schools, and prescribes the manner 
alone in which they can be removed. 

We think the two Sections are not inconsistent, but that the limita- 
tion of the term of employment of all teachers is fixed at one year, the 
mode of their appointment and manner of removal only differing in 
the several localities. And the employment of city teachers thus limited 
to one year, they can scarcely be removed during such year for the 
causes and after the proceedings which are specified in the paragraph 
and section above referred to. 

Any other construction would, to our minds, be a forced one, creat- 
ing practically a life tenure in office, which we cannot believe, from the 
whole tenor of the Act, constituted the will or intention of the legis- 
lature. Besides, the tenure of the members of the Board of Directors 
themselves is of limited duration, and if plaintiff’s construction of the 
Jaw were maintained, the extraordinary and anomalous condition would 
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exist of one board binding irrevocably the action of their successors in 
office in regard to the tenure of official position ; and even if the number 
of edueable children should become insufficient for the employment of 
all the teachers who had been appointed, they must perforce be 
retained, even without any services being rendered by them, and 
remain an ineubus upon the public. It is in evidence that it has been 
customary for the Board te re-organize the schools at the commence- 
ment of each scholastic term. These reasons are, to our minds, conelu- 
sive, and satisfy us that the judgment of the lower court is erroneous 
and should be reversed. 

It is therefore ordered, adjudged and decreed, that the judgment 
herein appealed from be annulled, avoided and reversed, and proceed- 
ing to render such judgment as should have been rendered by the lower 
court, it is vow ordered, adjudged and decreed, that plaintiff's demand 
be rejected, and that he do pay the costs of both Courts. 


No. 7242. 
James H. West vs. P. E. Davis anp Wivow H. Kuntz. 

A minor heir, on arriving at his majority, cannot, by appeal, obtain the reversal of a juilg- 
ment rendered against the successivn of his father. and which the executor of that sue- 
cession allowed to become tinal by not appealing. 

PPEAL from the Second Judicial District Court. Parish of Jefferson. 
Pardee, J. 


R. King Cutler, W. J. McCune and W. B. Lancaster, for Plaintiff and 
Appellant. 


Braughn, Buck d& Dinkelspiel, for Defendants and Appellees : 


The benefits of Art 593. C. P , that the delays fur appeal as regards minors, ‘‘must be com- 
puted from the day of their coming of age,” cannot be extended to a suit where the 
minor seeking to appeal, had. or has only a residuary interest as heir in a succession 
party to such suit, represented by a testamentary executor. 12 R. 323. 

** This Court cannot amend the judgment between appellees ; nor can au appellee obtain any 
relief on the appeal prosecuted by some other party to the suit.” 20 An. 121; 10 An. 288. 


Ox Motion TO Dismiss. — 
The opinion of the Court was delivered by 
Wuite, J. It is moved to dismiss this appeal on the following 
grounds: 1. Want of proper parties to the appeal. 2. Errors in the 
transcript. 3. That the appeal was taken after the legal delays. The 
motions were made after the three days, and are hence not in time. Of 
course, the denial of the motions will not preclude us from ascertaining 
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when the case is before us on its merits, whether the necessary parties 
to justify a decree have been made, whether there is an appeal, as also 
whether the transcript is so defective as to preclude the formation of a 
conclusion. We cannot now pass upon these questions, owing to the 
tardiness in filing the motions; they are therefore denied. 





ON THE MERITs. 

Pocnuk, J. This suit was instituted in January, 1867, with the object 
of annulling the sale under executory process, of a piece of landed 
property belonging to plaintiff, seized by the defendant Davis, and 
adjudicated to his co-defendant, Mrs. Kuntz. 

At the death of West, in September, 1867, his widow was qualified as 
testamentary executrix of his succession, and in said capacity, she 
became plaintiff in the suit, and judgment was rendered against her in 
December, 1868. 

This appeal was taken from said judgment in May, 1878, by Henry 
West, who alleged in a petition of appeal, that he was one of the chil- 
dren of the deceased J. H. West, and that he had reached his age of 
majority on the 29th of May, 1877, or less than one year previous to his 
application for an appeal in the case. 

Under the decree rendered on appellee’s motion to dismiss this 
appeal, by our immediate predecessors, who overruled said motion, the 
right of this Court to examine into the validity of this appeal was 
specially reserved. 

We shall now proceed to test the right of the present appellant to 
maintain his appeal, taken nearly ten years after the rendition of the 
judgment which he seeks to reverse. 

The pleadings and the record show that the succession of the deceased, 
who had left three children and a surviving widow in community, was 
under administration, and was fully and legally represented herein by 
the widow in her recognized capacity of testamentary executrix ; and 
that the succession of the father was, and could only be accepted with 
benefit of inventory by his minor children, who had only a residuary 
interest in his succession. 

Hence, it follows that those heirs, if even of age at the time of the 
rendition of the judgment, could not have stood in judgment in the 
name of the succession thus represented and administered. It is, there- 
fore, clear, that subsequently, in May, 1878, the present appellant, who 
had acquired no greater rights in and to the succession, and to this 
specific property, alleged to belong to the succession, could not, in his 
own right, represent the succession, or his co-heirs, yet minors, in 
moving for this appeal, and that the proceedings instituted by him 
alone, with a view to reverse the judgment rendered against the succes- 
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sion, duly represented, could not prevent the judgment of the District 
Court from becoming final against the succession, whose legal represen- 
tative had failed to take an appeal within one year after the rendition 
ef the judgment. Audat, curatrix, vs. Lutey, curator, 12 R. 325; 
Préjean vs. Rebin, curator, 14 A. 7282. 

The right conferred by Art. 593, Code of Practice, to minors to appeal 
from judgments in which they are interested, within one year after the 
day of their becoming of age, does not contemplate the exercise of such 
right by the minor heir of a succession under administration, and duly 
represented by an administrator or executor, and when the latter 
acquiesced in the judgment, or took no appeal within the time pre- 
scribed by law. 

We, therefore, hold that the judgment appealed from had become 
final against the succession of James H. West, when this appellant 
obtained his order of appeal, which is, therefore, an absolute nullity. 

It is, therefore, ordered, that the appeal be dismissed at appellant’s 
esots. 





No. 85228. 
THE State OF Lovurstana vs. ALBERT G. OBER. 
The doctrine of estoppel applies to the State as well as to private individuals. 28 An. 462. 
PPEAL from the Ninth Judicial District Court, Parish of Concordia. 
Hough, J. 


Geo. S- Sawyer, for Plaintiff and Appellant: 


The sale of the school section to York and Hoover was null and void : 

1. Because it was made without the ‘ consent” of the inhabitants legally given. Act of 
Congress, February, 1843. U.S. Stat. at Large, Vol. 5, p. 601; Durant vs. Board of Liqui- 
dators, 29 An. p. 77, where the said act is quoted; Rev. Stat. 1876, Sec. 1316; C. C. 1797, 
1818, ete. 

2. Because said land was not sold in lots, as required by law. Rev. Stat. 1876, Sec. 1316. 
See Treasurer's Deed, Record, page 33. The sale was absolutely null and void. C. C. 
Art. 3010. The act was witra vires. 33 An. 1031. 

3. There was no warrant from the Auditer authorizing this sale 

4. Because there were no appraisers appointed and sworn, ete. ‘The affirmative and burden, 
of proof to show tbat all prescribed formalities were strictly complied with is on the de- 
fendant. 8&8 N. S. 246; 3 La. 421; 4 La. 150, 207; 9 La. 542; Reeves vs. Towles, 10 La. 285 : 
Cc. C, 3010; 2d Cond. U.S. S. C. Reports, 150, (note). De non existentibus et non apparen- 
tibus eadem est ratio. 

The prescribed tormalities must be strictly followed. 20 Call. 96; 7 Bosw. 604; 20 H. Pr. 
395; Abb. Corp. Dig. 869; 2 Kans. 357, 371; 16 Ind. 227; 7 Gray, 12; Cool. on Const. L im 
196. ; 

5. The prescription of ten years will net apply. Trop. de la Prese. No 921, t. 2d, p. 445. See 
Nos. 918. 919, 920, ib. Titles defective in form, even, cannot be the basis of ten years’ 


prescription, locum sit. C.C. 3186; C. N. 2267; Trop. 903. 
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6. The prescription of ten years acquirenda causa, has uo place between the immediate 
vendor and vendee. Trop. Presc. No. 904; C. C. 3848; Vaz Prese. No. 199. 

No prescription can run against the State. Lyndsey’s Case, 3 Peters’ Rep. 673. It eannot be 
estopped, being but a trustee. 

7. The State is but a trustee, clothed with a naked trust, uncoupled with an interest. 16 
An. 130, 98; 33 An. 712. 


8. All parties defendant were necessarily in bad faith. C. C. 3482, 3452. They owe for rent, 


etc., at $500 per year. 
Steele & Garrett, for Defendant and Appellee : 


1. Elections are to be determined by the majority of ballots cast, and are not to be act aside 

on account of the meagreness of the vote. Austin vs. Eggleston, 12 An. 366. 

Where a State is party to a contract, or sues to enforce contract rights, the same rules of 

law are applied to her as to private pe:sons under like circumstances. Davis vs. Gray, 16 

Wall. p. 232; Curran vs. State of Ark., 15 Howard, 308: Succession of Zacharie, 30 An 

1262; Graham vs. Tignor, 23 An. 570; Pepper vs. Dunlap, 9 An. 141 

3. The sale of school lands in block, instead of lots of 40 to 160 acres, under Act 267 of 185+, 
is not an absolute nullity ; but such failure to subdivide is an informality of the sale cured 
by the prescription of five years. (©. C. 3543; Frazier vs. Zytieg, 29 An. 537. 

4. The plaintiff vendor having recognized the title of defendant vendee by foreclosing the 

mortgage and receiving the proceeds of the mortgage notes given as part of the purchase 

price, is thereby estopped from denying the validity of the first sale. Girault vs. Zunts, 

15 An. 684; State vs. Taylor, 28 An. 462; Delbondio vs. N.O. M. 1. Co., 28 An. 139. 

The plaintiff vendor cannot maintain the action to rescind the sale and take back the 

property without first having tendered the portion of the price paid. Lee vs. Taylor, 21 

An. 514; Heirs of Doll vs. Kuthman, 23 An. 487, 


we 
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The opinion of the Court was delivered by 

Topp, J. This is a suit instituted by the State to recover a tract of 
Jand in the Parish of Concordia, described as the 16th Section of Town- 
ship Four, in the Land District North of Red River, in the possession 
of, and the title to which is claimed by defendant. 

The facts relating to this controversy are substantially these : 

In 1860, this land was sold by the State to Z. York and E. J. Hoover, 
for twenty-two thousand dollars. Of this amount, one-tenth, $2,200, 
was paid in cash, and for the balance of the price the purchasers exe- 
cuted their nine promissory notes, payable annually thereafter, and 
secured by mortgage on the land. The cash paid was transmitted and 
received into the State treasury. In 1870, an order of seizure and sale 
issued on the notes, which remained unpaid, at the instance of the 
State, and in January, 187], the land was sold under this proceeding 
and adjudicated to F. D. Atwater for $1,500, which was also paid into 
the State treasury. 

In the meantime, the land had been surrendered in bankruptey by 
the original purchasers, York and Hoover, and in 1869, sold by their 
assignee in bankruptcy at bankrupt sale, to A. G. Ober and F. D. 
Atwater, but owing to oppositions made by the creditors of York and 
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Hoover, the adjudication to the purchasers at the bankrupt sale was 
not completed till April, 1871. 

Atwater subsequently sold his interest in the land to A. G. Ober, the 
defendant herein. The land in question was known as school lands, 
and is embraced in the grant made by the federal government to the 
State for educational purposes, by Act of Congress, of 15th February, 
1843, 

The State seeks to set aside the sale of the land and recover the 
same on account of certain alleged illegalities in the original sale to 
York and Hoover. 

The defenses to the action are those of estoppel, prescription, and 
the failure of the State to return the money received for the land, or the 
offer of a return before bringing the suit. From a judgment in favor 
of the defendant, the plaintiff has appealed. 

The ground of estoppel, relied on by the defendant, is the action of 
the State in selling the land, receiving the cash payment, and subse- 
quently suing te recover the credit portion of the price, and causing 
the land to be again sold under her mortgage, and a second time 
receiving the amount of the adjudication. 

Except upon the theory that the first sale conveyed a title to the 
purchasers, and they had become the owners of the land by virtue of 
that sale, and owed the unpaid balance of the price for the property 
they had thus acquired, the State could not consistently have preceeded 
to enforce her mortgage on the land for the price, and compel the pay- 
ment of the balance due thereon. : 

There is no question that were the original vendor a private individ- 
ual, he would be precluded by such action from ever again claiming 
the land and instituting suit for its recovery, on account of defects or 
irregularities attending the proceedings under which he had first sold 
the property. He could not,and would not, under such circumstances, 
he listened to. Plaintiff’s counsel contends that this rule does not 
apply to the State, and especially as the beneticiaries of the original 
grant from the United States have an interest in the lands embraced 
therein. 

We think otherwise. In the case of the State vs. Taylor, 28 A. 462, 
it was held: ‘* That the State is bound by her jadicial pleadings and 
admissions, the same as private persons, and is entitled to no greater 
right or immunity as a litigant, than they are. The doctrine of estop- 
pel applies to the State just as it, does to individuals.” Nor is this rule 
of Jaw varied by the fact that there are others interested in the subject 
matter of the preteedings conducted by the State. If any persons have 
been injured by the action of the State, good faith and a sense of jus: 
tice should incline the State to make reparation, as all other fiducia- 
46 
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ries should do under like circumstances, even admitting their existence ; 
but such conditions cannot affect the rules of law nor modify the 
liability and status of the State, ina judicial proceeding in a suit where 
the State seeks to recover the lands as owner, and where the legal title 
under the federal grant was vested solely in the State. This view of 
the case dispenses with the consideration of other questions involved. 

We find no error in the judgment appealed from, and it is, therefore, 
affirmed at the costs of the plaintiff and appellant. 








No. 8463. 


R. R. Barrow vs. E. A. HEPLER ET AL. 


Under the laws of the State, police juries are clothed with plenary and exclusive power to 
regulate by ordinances the manner of making and repairing public roads in their respect- 
ive parishes. 

The burden imposed on land owners by the parochial road laws, is not a tax within the 
meaning of the Constitution in its limitation of the municipal taxing power. 


PPEAL from the Nineteenth Judicial District Court, Parish of 
Terrebonne. Goode, J. 


John B. Winder, for Plaintiff and Appellant. 
B. F. Winchester, for Defendants and Appellees. 


The opinion of the Court was delivered by 

Pocut, J. The defendant, road inspector, having proceeded under 
the road laws of the Parish of Terrebonne to advertise for sale the work 
to be done on the public road contiguous to plaintiff’s lands, by reason 
of the latter’s refusal to do the work necessary on his road, he was 
enjoined by plaintiff, who urges that the road laws of Terrebonne 
Parish, under which proprietors of lands are required to make and 
repair, at their expense, the roads in front of their property, are in con- 
flict with the road laws of the State, which provide that the making 
and repairing of the public roads should be made by the labor of able 
bodied men of the parish, under the control of road overseers to be 
appointed by the police juries, and that such parochial laws virtually 
operate as a tax on his property, on which a tax of ten mills had 
already been imposed by the police jury, and are, therefore, violative 
of Art. 209 of the present Constitution. 

The road inspector and the police jury filed a general denial, and a 
special defense, admitting the acts complained of and maintaining the 
legality and constitutionality of the parochial ordinances relative to 
public roads. They also filed a plea in reconvention for a fine of $120 
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against plaintiff, under a provision of the parish road laws. Plaintiff 
has appealed from the judgment of the District Court, which dissolved 
his injunction, and condemned him to pay a fine of forty dollars and 
all costs. 

There is no contest as to the regularity of the road inspector’s pro- 
ceedings, or of the correctness of the judgment under the parish road 
laws, and the contention hinges solely on the following questions : 

1. Whether the State laws relative to publie roads, authorize the 
police juries to establish any other system for making and repairing 
publie roads than the labor system. 

2. Whether the burden imposed on land owners by the parochial 
road laws is a tax, within the meaning of the Constitution, in its 
limitation of the municipal taxing power. | 

1. In the history of State legislation on the subject of public roads, | 
it appears that two distinet systems have been successively provided | 
for in this State; under one of the systems, the landed owners were | 
; required to make and repair, at their own expense, the public roads in 
front of, or contiguous to, their landed property ; and under the other, 
the work on public reads was to be done by the able bodied men of 
the parish, under the control of road overseers appointed by the police 
juries. 

Under the legislation of 1829, both systems were recognized; one, | 





the proprietor’s, being confined to roads situated on rivers and other | 
navigable streams, and the other, the labor system, to all other roads. i) 
By Act No. 146 of 1853, the whole subject matter was left to the y 
r control of police juries, who were granted full power to pass all such ] 
k ordinances as they may deem necessary, relative to roads, bridges and 
n ditches, and to enforce their ordinances by tine and imprisonment. 
8 The provisions of this Act are incorporated in Section 3364 of the 
6 Revised Statutes of 1870, and clearly indicate the intention of the 
d legislature to wisely entrust such regulations to the local authorities of \ 
. the parishes. | 
1g As this was the last expression of legislative will on the subject, it 
le would appear beyond a doubt that the police juries were endowed with 
be plenary powers in the regulation of public reads, and that the State 
ly enforced no system of its own, either the “ proprietors” or the “labor” . 
1d system, touching the making and repairing of public roads. 
ve 4 And the whole difficulty in this case arises from the unaccouutable 
fact that the compilers of the Revised Statutes of 1870, after incorpo- 
a rating at the head of the chapter or subject of ‘* Roads,” the legislation 
he of 1258, under which the whole matter had been relegated to the police 
to juries, proceeded to incorporate in the same chapter, in Section 3373, 
the provisions of the legislation of 1818, which had established, as a 
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State system, the manner of making and repairing public reads by the 
labor of the able bodied men of the parishes. 

And plaintiff contends that Act No. 112 of 1880, which is entitled *‘ An 
Act to amend and re-enact Section 3373 of the Revised Statutes of 1870, 
relative to public roads,” has had for effect to repeal and abrogate all 
other laws of the State relative to public roads, and has re-established 
the “labor system,” for making and repairing such roads. 

This Act amends Section 3373 in three particulars, but it cannot be 
construed as giving to the amended section any greater general powers 
than it hitherto contained or conferred. 

Hence, we cannot adopt plaintiff’s theory that it is the last expres- 
sion of legislative will on the subject of public roads in the sense which 
he contends for. The Act contains no repealing clause, and hence it 
does not abrogate other laws existing on the Statute books on the same 
subject matter. 

As it only amends Section 3373, in some unimportant details, and is 
passed with special reference to the Revised Statutes which contain the 
legislation of 1858, conferring full authority to police juries touching 
public roads, it cannot be construed to indicate an intention on the 
part of the legislature to establish a peculiar State system on the subject 
of public roads. 

With the exception of these unimportant amendments, this Act leaves 
the legislation of the State on the subject of public roads, in precisely 
the same condition which characterized it in the Revised Statutes of 
1870, which apparently contain two dissimilar systems on the subject 
matter. 

Plaintiff concedes that, under his construction of those Statutes, con- 
taining provisions apparently conflicting, the two systems recognized 
are of equal dignity, and that, therefore, the present road laws of Ter- 
rebonne Parish are notin conflict with the State legislation, unless 
they be so made under his construction of Act 112 of 1880, which we 
have shown as not imparting such a construction. 

A careful reading of the various Sections of the Revised Statutes of 
1870, on the subject of roads, satisfies our minds that the effect of all 
that legislation is to relegate to the police juries the full and exclusive 
power to establish such system of road laws as to them may appear 
necessary or more convenient, and that the object and effect of Section 
3373 was to specially regulate the powers of such of the police juries 
as would adopt the labor system, and to give them ample power to 
enforce their svatem by fines. 

Such was the conclusion reached by our immediate predecessors, who 
held, that Section 3364 of the Revised Statutes, incorporating the 
provisions of the legislation of 1858, under which police juries were 
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clothed with plenary power in the premises, was the law of the State 
regulating the subject matter of public roads. 30 A. 1092, St. Martin 
vs. Delahoussaye. 

In the case of St. Landry vs. Stout, 32 A. 1272, the present Court 
recognized the power of police juries to enact and enforce ordinances 
touching the manner of making and repairing public roads. 

We are, therefore, clear in our conclusion, that under the laws of the 
State, police juries are clothed with full, plenary and exclusive power 





to regulate by ordinances the manner of making and repairing public 
roads in their respeetive parishes, and that, therefore, the ordinances 
of the Police Jury of the Parish of Terrebonne on this subject, are legal 
and binding. 
2. The argument that the police jury, having exhausted its taxing 
, power under the Constitutional limitation, is inhibited from imposing 
the additional burden of read repairing, is evidently not serious, and is 
, refuted by a mere statement of the proposition. 


The taxing power of a municipal corporation is as distinet from its 
power to regulate the manner of making and repairing public roads, 
' and to enforce its ordinances by tine or imprisonment, as it is distinct 
from the power of such corporations to enforee any police regulations. 

A fine for dereliction of duty is net more a tax than an imprisonment 
: for the violation of a police regulation. 

We find no error in the judgment appealed from; it is, therefore. 

; aftirmed at appellant’s costs. 
t 
l No. 8538. 
J. C. SEALE vs. PARISH OF MADISON. 





e This is a suit by a Parish Attorney for his fees. He obtains judgment for part of his claim. 
But it is held, that his employment under the statute creates no contract between him and 
the Parish, and that he is not entitled to have, by bis judgment, a tax ordered to be levied 


; to pay him. 

. PPEAL from the Eighth Judicial District Court. Parish of Madison. 

P L Deloney, J. 

. 

n , ; — 

H. P. Wells and Johu B. Stone, tor Plaintitf and Appellant. 

o E. D. Farrar, for Defendant and Appellee. 

o The opinion of the Court was delivered by 

e Topp, J. The plaintiff sues the Parish of Madison for fees or com- 
missions due him as Parish Attorney for said Parish. 
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The amount claimed is $34,388, less $5,400, already paid him. This 
amount consists of tive per centum upon the aggregate of the sums for 
which the Parish was sought to be made liable in certain suits brought 
against the late Board of Levee Commissioners, for the Parishes of 
Madison and Carroll, in the United States Courts; the plaintiff claiming 
that he was entitled by law to that rate of compensation for defending 
said suits. 

The amounts claimed in these quits were over a million of dollars. 
and the result of the litigation was, that the Parish made a successful 
defense and had nothing to pay. 

The defenses of the Parish to this demand of the plaintiff in this suit 
are, substantially : 

That plaintiff cannot legally charge for defending suits in the United 
States Courts, or for services rendered out of the Parish of Madison, to 
which Parish his official functions were restricted by law; that the 
suits were not against the Parish of Madison, but against the Levee 
Board, and that no services were performed in but two cases by the 
plaintiff, which were the only cases in which any defense was made. 
and judgments rendered ; and that large sums had been paid to other 
attorneys as fees in the same cases. 

The Court a qua gave judgment for the plaintiff for $3,214.52, and 
from that judgment he has appealed, and the appellee has asked an 
amendment of the judgment rejecting the demand. 

The facts of the case, as disclosed by the evidence, are substantially 
these : 

Plaintiff was District Attorney, pro tem., or Parish Attorney, for the 
Parish of Madison, from 1871 to 1876, except one year, when his right 
to the office was in controversy. During that time suits for large 
amounts, aggregating the sum mentioned, were brought against the 
Levee Commissioners of the two Parishes named, and which the two 
Parishes, composing the Levee District, would have had to pay had 
judgments been rendered in favor of the plaintiffs therein. 

The Act of 1868, (Act 120) creating the office of District Attorney pro 
tempore, provided that such officer should be the Parish Attorney, and 
it was made his duty to represent the Parish in any ease in which the 
Parish was interested, and should besides perform such other duties for 
the benefit of the Parish as might be required by the police jury, and 
was entitled to receive five per cent. on the amounts involved for 
defending suits against the Parish. R. 8. See. 11286. 

The police jury of Madison, by several ordinances, recognized the 
interest of the Parish in these suits, and the privileges and duties of 

the plaintiff with respect to them, and empowered him to employ 
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assistant counsel to defend them. Under this authorization the plaintiff 
employed Messrs. Sanuel R. & C. L. Walker to assist in the defense of 
one of the suits, entitled Barclay vs. Board Levee Commissioners, and 
Warrick Tunstall, Esq., in another suit, Heine vs. same. These suits, 
in point of fact, were the only ones that were really defended of al: 
those instituted. To be sure, answers were filed in the others, but 
they seem to have awaited the issue of those named, and when they 
were determined, the others were not further prosecuted. In those 
referred to and named above, however, we are satisfied that the plaintiff 
rendered valuable services. It was upon information furnished by 
him that the defense to them was made. He made several trips to New 
Orleans in preparing the defense, and was present at the trial of them 
in the United States Cireuit Court, and co-operated with the other 
attorneys employed by him, and assisted in defraying the expenses 
incident to the suits, both in New Orleans and Washington—one of the 
cases having been appealed to the Supreme Court of the United States. 
The employment of the attorneys mentioned was subsequently ratified 
by the police jury. We, however. concur with the District Judge who 
tried the ease, that the understanding had between plaintiff and 
the Messrs. Walker was, that he was to share with them the five per 
cent. commissions on the amount involved in the suit in which they 
were employed. That is, that their joint fee was not to exceed that 
rate, and plaintiff himself reported to the police jury that the fee of 
those attorneys was to be two and one-half per cent. on the amount in 
suit, and was_ to be deducted from his commission, and this was sub- 
stantially the purport of both his testimony and that of the Walkers in 
the suit brought by the latter against the Parish for their fees. We, 
however, do not find that any such understanding was had between the 
plaintiff and Judge Tunstall in regard to his fee, in the suit defended 
by him. There was no agreement on the part of plaintiff to divide his 
commissions with him, and nothing in the evidence that warrants such 
a conclusion; aud we think the Judge a quo was in error in charging 
one-half of the amount paid Tunstall by the Parish, to the plaintiff. 
And we differ with the Judge also, in regard to the amount on which 
the commissions of the plaintiff were to be calculated. The evidence 
satisties us that the liability of the Parish of Madison, had judgment 
been in favor of the claimants on the amount sued for in the two cases, 
was three-fifths, instead of one-half, as estimated by the Judge; and it 
was on this proportion of the debt claimed that the commissions should 
have been caleulated? With these corrections, the plaintiff is entitled 
to recover $7,537.40, instead of the amount allowed by the judgment 
appealed from. We are satisfied that his claim for services in the 
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other cases, in which no defense, or at most a mere nominal one, was 
made, was properly disallowed. 

The plaintiff complains of the refusal of the Judge to include in the 
judgment a provision for the levy of a tax to pay the same. His con- 
tention is, that at the time his services were rendered and his debt 
acerued, the law required that whenever a judgment was rendered 
against a municipal corporation, the judgment at the same time should 
provide for its payment, by ordering the assessment and collection of 2 
special tax sufficient to satisfy the same, and that this provision of law 
formed part of the contract under which the indebtedness accrued, 
which could not be impaired by the subsequent repeal of the law (in 
1877) inasmuch as it was protected by both the State and Federal Con- 
stitution, and that the taking away the remedy for its enforcement wis 
an impairment of the contract within the intendment of the law. We 
do not concur in this view of the subject. In the first place, the argu- 
ment is based on false premises. We do not find that the plaintiff‘. 
claim was based upon a contract. A contract implies a convention 
between two or more parties, from which an obligation arises in favor 
of one or both of the parties. There was no such convention in thix 
ease. His claim does not grow out of any contract made with the police 
jury of Madison, but out of a legal provision allowing him a certain 
compensation for services rendered the Parish in his official capacity. 
and which it was made his duty to render, and the compensation 
would be due him with or without the action of the parochial author- 
ities. Before the Act of 1869 was passed, there was a remedy to enforce 
the payment of a judgment against a municipal corporation. A remedy 
for the enforcement of such a right exists te-day, and were the debt 
claimed founded on a contract, it would by no means follow that the 
abrogation of the special remedy provided by the Act in question, to-wit : 
ordering the levy of the tax in the judgment itself, was unconstitutional. 
32 A. 884, 

This precise question came up in the case of Carnes vs. Parish of 
Red River, 29 A. 608, which was a suit by a sheriff for his fees. ‘The 
Court held that in view of the repealing Act of 1877, the order for the 
levy of a tax to pay the debt was properly refused. We are not prepared 
to overrule that decision, nor can we concede, as charged by the 
plaintiff’s counsel, that it is repugnant to the rules of constitutional 


construction. 
It is therefore ordered, adjudged and decreed, that the judgment 


appealed from be amended, by increasing the amount thereof to the 
sum of seven thousand five hundred and thirty-seven 40-100 dollars. 
with legal interest from judicial demand, and as thus amended, it be 
affirmed, defendant to pay the costs of both Courts. 
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No. 8519. 
THE STATE OF LOUISIANA Vs. GREEN HOWARD. 


It is well settled, that the Court has the right to correct its minutes, so as to have them to 
conform with the truth, by a correct statement of facts, at any time, even after appeal. 


PPEAL from the Eighth Judicial District Court, Parish of East 
Carroll. Deloney, J. 


J. C. Egan, Attorney General, for the State, Appellee : 


t. The court a qua has the right to correct its minutes, so as to have them conform to a cor- 
rect statement of the facts, at any time. Archbold’s Crim. Pr and P1., 7th Ed, Vol. I, p. 
690, note 1; Hale's Pleas of the Crown, Vol I, Ist Am. Ed., p. 646; Bishop on Criminal 
Procedure, 2d Ed., Vol I, Secs 1161 and 1162; Criminal Law Magazine, Vol. I, Sec 12, p. 
253; State vs. Westfall, 49 Iowa, 3228; Bilanski vs. State, 3 Minn 427; Burnett vs. State, 
14 Tex. 455 

2. Particularly does this right exist when said correction is made contradictorily with the 
accused. 31 A. 387; Ib. 4€6, Ib. 557; 32 A. 1227. 

3. Itis not necessary, in a verdict, to insert the name of the accused, or the offense. 30 A. 
382; 31 A. 717; 32 A. 854. 


F. F. Montgomery, for the Accused, Appellant. 





The opinion of the Court was delivered by 

Bermupez, C. J. The accused was indicted for making an assault 
by wilfully shooting at one Louis Cook. He was tried. The jury 
rendered the following verdict: ‘ We, the jury, find the prisoner 
guilty of the above charge.” 

The defendant was sentenced to two years’ imprisonment at hard 
labor, and appeals to this Court. | 

The record contains a bill of exception, from which it appears that, 
on the 23d of December, 12821, on motion of the District Attorney, the 
court ordered the minutes of the 13th previous, to be so changed as to 
add to the same the words: ‘Said verdict being in writing and 
written upon the face of the information under the charge ;” and also on 
the same day the following: 

“STATE OF LOUISIANA, ) 
vs. [No. 221. 

GREEN HOWARD. 

‘In this case, the prisoner being present in open court, the court 
ordered that the minutes of December 13th be amended in the presence 
of the prisoner, in accordance with the facts, se as to show that the 
said verdict, being in writing and written upon the face of the inform- 
ation under the charge.” 

The bill avers that, to the action of the court, the defendant, by 
counsel, objected upon the ground, ‘ that the prisoner has been sentenced 
and an appeal has been granted in this case, before the said alterations 
47 
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of the minutes, and upon the further ground that such alteration of the 
minutes cannot be made upon the oral motion of the State’s Attorney, 
without any written motion to that effect.” 

The objections are without merit, 

It is well settled that the court has the right to correct its minutes so 
as to have them to conform with truth by a correct statement of facts, 
at any time, even after appeal, particularly when this is done in 
open court and in the presence of the accused, who does not charge 
falsity against the corrections and consequent injury to him. 31 A. 387, 
406, 557; 32 A. 1227; Bishop Crim. Prac, 2d Ed. Vol. I, Sees. 1161 and 
1162, 

It is settled that it is not essential to embody in the verdict the 
name of the accused, or to insert the offense charged. 30 A. 832; 31 
A. 717; 32 A. 854. 

The minutes as corrected establish with all required precision that 
the accused was convicted of the offense for which he was indicted. 

It was not necessary that the motion of the District Attorney should 
have been offered in writing. Motions are reduced to writing for the 
convenience of the clerk and the court, although it is customary to 
secure a regularity and precision in the proceedings, to draw them up 
in writing. The court could, of its own motion, independent of any 
application, have ordered the correction of its minutes, in the presence 
of the accused, or notice to him, where the correction is material. It is 
sufficient, when a motion is made orally; that it be afterwards correctly 
reduced to writing, and entered on the minutes of the court accordingly. 

Judgment affirmed. 








No. 8265. 
Epwarp J. GAY vs. BOARD OF ASSESSORS ET AL. 


The Board of Assessors of the City of New Orleans may be proceeded against, by a taxpayer, 
in order to have the assessment of his property reduced ; and the said Board has authority 
tostand in judgment for that purpose, after delivery of the rolls, and may be ordered by 
the Court to change the assessment. 


.. from the Civil District Court for the Parish of Orleans, 
Monroe, J. 


J. Ward Gurley, Jr., Assistant City Attorney, for Defendants and 
Appellants: 
Section 19 of Act No, 77 of 1880 applies to the Parish of Orleans as well as to all the other 
parishes of the State. 


Taxpayers in the City of New Orleans have no right to test the correctness of assessments 
‘before the courts, unless they have first made application for correction before the Board 
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of Assessors. And appeals to the courts from the decision of the Board of Assessors 
must be prosecuted promptly. Seetions 30, 87, 88 and 89 of Act No. 96 of 1877; Sections 
19, 22 and 51 of Act No. 77, of 1880. 

Section 51 of Act No. 77 of 1880, does not authorize a taxpayer to delay the institution of pro- 
ceedings in court any longer, after the decision of the Board of Assessors, than is neces- 
sary in the exercise of due diligence, otherwise the subject could compel the sovereign to 
incur useless expenses of advertisement, etc. 

The Board of Assessors have no authority of law to alter, change or amend an assessment 
after the rolls have passed from their possession, and are deposited with the Auditor, City 
of New Orleans, Recorder of Mertgages and Tax Collectors, respectively. Sections 28, 29, 
30, 32, 33, 87 and £9 of Act No. 96 of 1877; Sections 19 and 22 of Act No, 77 of 1880. 

Actions to test the correctness of assessments should not be instituted against the Board of 
Assessors, after they have completed the rolls and parted with the possession thereof. 
They cannot stand in judgment relative thereto, nor would a judgment against them bind 
the City of New Orleans, the Tax Collectors, the Auditor of the State, or the Recorder of 
Mortgages. 

The evidence supports the correctness of the assessment made by the Beard of Assessors. 


F.C. Zacharie, tor Plaintitf and Appellee: 


1, Art. 203 of Constitution of 1279 provides, that “the taxpayers shall have the right of 
testing the correctness of their assessments before the Courts of Justice.” 

2. Act 77, 1880, See, 53, providing that previous laws not in conflict with that Act or the Con- 
stitution, are continued in force; the Act of 1877 is te be construed with the Statute of 
i280, when not inconsistent. 

3. See. 5l of Act of 1880 provides, that taxpayers may appeal to the courts for correction of 
assessment, but provides no manner or form. Secs 28, 29, 30 31, 32, 85 and 89 of Act of 
1877 do provide for correction by courts, and lays down the manner and form. This, not 
being in conflict with the Statute of 18+0, is to be followed. 

4. Sees. 32 and 29 of Act of 1275 specify, that ‘it shall be the duty of the assessor to enter 
such corrections on the assessment rolls,”’ and is still in force. Any other interpretation 
would deprive the taxpayer of his constitutional and legal rights. 

5. No other person, under our tax legislation, can stand in judgment, except the Assessors, 
in cases of correction of assessments and the history of our tax legislation must be con- 
sulted, and precedent usage followed, if not in conflict with paramount laws. Syllabus, 
11 A. 430; Hennen’s Dig. Zquity, p. 480. 

6. There can be no danger of the abuse of the power by assessors, when exercised under 

judgments of Courts, as in this instance. 

- Tue evidence on the merits justifies the reduction made by the Judge a que. 


The opinion of the Court was delivered by 

Topp, J. This is an appeal taken by the City of New Orleans from 
a judgment on a rule taken by the plaintiff against the Beard of Asses- 
sors of said City, to reduce the assessment on his city property, known 
as the Sugar Retinery, for the year 1880. 

In July of that year, plaintiff made a return to the Assessor, in which 
he valued said property at $100,271. The Board increased the assess- 
ment to $175,000. Before the completion of the assessment rolls 
plaintiff made an application for a reduction of the assessment, which 
was disregarded, and after the filing a delivery of the rolls in the 
several offices directed by law, resort was had to this rule, and the 
reduction claimed sought to be enforced thereby. 
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The defendant excepted to the rule on the grounds: that plaintiff 
had not observed the conditions necessary to entitle him to the remedy 
pursued, and that after the delivery of the rolls, the Board of Assessors 
was without authority to change the assessment or stand in judgment 
in the proceeding. 

The exception was overruled. The answer was a general denial, 
with the further averment that the assessment, as shown on the rolls, 
was fair and reasonable, There was judgment in favor of the plaintiff, 
making the rule absolute, reducing the assessment to $116,371, from 
which the City of New Orleans has appealed. 

The main question to be decided is that raised by the exception 
touching the right of plaintiff to the remedy he has invoked, and the 
capacity of the Board of Assessors to stand in judgment. 

Art. 203, of the Constitution of 1879, declares: “ That taxpayers 
shall have the right of testing the correctness of their assessments before 
the courts of justice.” 

Sec. 51 of Act 77 of 1880, provides: ‘“ That all taxpayers shall have 
the right to appear before the Board of Assessors in the Parish of 
Orleans, * * * * and be heard concerning the description of the 
property listed, and the value of the same as assessed, and shall have 
the right of testing the correctness of their assessments before the 
courts of justice in any mode of procedure which the Constitution and 
laws may permit, prior to the day of tax sale as advertised.” 

Under the Act of 1877, (Act. 96) Assessors were required, after com- 
pleting their rolls, to advertise the fact for ten days, and after that, to 
expose the rolls for a certain definite period, during which period any 
person aggrieved by the assessment might make complaint to the 
- Assessor, who was authorized to submit the complaint to the Board of 
Assessors, who were to pass on the application before the expiration of 
the period named. If the Board refused to make the correction, then 
it was provided that it might be submitted to arbitration. If not satis- 
fied with the result of the arbitration, the right was reserved to appeal 
to the courts. If any correction was made, either by the Board or by 
arbitration, the same was to be entered on the rolls, which were then 
to be returned to the officers designated. The complaint to the Board, 
and a resort to arbitration, were conditions precedent to the appeal to 
the courts. See Secs. 87, 88 and 89 of Act 96 of 1877. 

It is plain that, if under the provisions of the Act referred to, the 
matter of the assessment had been appealed to the courts, and the con- 
testation thereon had been protracted beyond the time for the delivery 
of the rolls, notwithstanding such delivery, and after such delivery, the 
corrections sought to be made, if allowed by the judgment, would have 
to be made by the Assessors. 
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In the Act of 1880, first above referred to, the Board of Assessors are 
not required to expose the rolls for examination and correction, whilst 
they remain in their possession, as provided by previous laws. A time 
is, however, fixed within which the rolls must be filed in the offices of 
the tax collector, auditor and recorder of mortgages, and when thus 
tiled, it is made the duty of the tax collector to give public notice “ that 
the taxes assessed in that year, as set forth in the tax rolls on file in his 
ottice, are then due, ete.” And it is further provided that this publica- 
tion “ shall be full notice to each taxpayer that the listing assessments, 
etc., have been made, and that the tax rolls are on file and open to inspeec- 
tion and examination in the sheriff's office, and in the oftice where the 
mortgage records of said Parish are kept.” Sees. 22, 25 and 26, Act77, 
Ink0. In addition thereto, as before stated, Sec. 51 of this Act gives 
expressly to the taxpayer the right to apply to the Board for a reduc- 
tion of the assessment, and to test the correctness thereof before the 
courts. And this right can be exercised at any time before the day of the 
sale of his property to pay the tax. 

Notwithstanding no provision is made in the last Act mentioned for 
an exposure of the rolls before their delivery by the Assessor or filing 
in the offices named, yet we cannot, therefore, conclude that it was 
intended to deny to the taxpayers a right and an opportunity to correct 
the assessment, for such conclusion is opposed by the requirements of 
the law prescribing a publie notice to be given of their completion and 
filing, and declaring this to be notice that they are open to inspection 
and examination, and to the further express provision granting the 
taxpayers the right to test the correctness of the assessment, at any 
time before the tax sale, in the courts of justice. 

These provisions would be vain and nugatory if the delivery of the 
rolls to the offices named would shut off the taxpayer from all oppor- 
tunity of making his grievances known, if any there be, and errors 
complained of.corrected. 

If the taxpayer has such right, who is to make the correction? And 
whom is he to proceed against to have it made? The answer seems to 
us a plain one, that it should be against those who made the assessment, 
those who are most familiar with the subject, and those who are 
charged under the law with the entire work of the assessments, and 
this means against the Board of Assessors. 

The Act 77 of 1880, does not declare in positive terms against whom 


they should be directed, but it is certainly in keeping with both the 


letter and spirit of previous laws on the subject, and with the Act in 
question, that the authority that committed the error or the wrong, and 
to whom all power over the subject matter had been delegated, should 





correct the error and repair the wrong. Otherwise, though the right to. 
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proceed to have the correction made, may be, and is expressly conferred, 
the silence of the Act, as against whom the proceeding should be 
directed, would in no effect amount to a deprivation of any remedy. 

We think, therefore, that the exception was properly overruled. 

On the merits the evidence in the record leaves not much room for 
eontroversy. A thorough examination of it satisties us that the redue- 
tion made of the assessment by the Judge a quo, was in strict accord 
with the proof before him and should not be disturbed. 

It is therefore ordered, adjudged and decreed, that the judgment 
appealed from be aftirmed with costs. 








No. 8286. 
Mrs. Rostra A. Brown vs. GEORGE STROUD, EXECUTOR, ET ALS. 


In cases where the rights of creditors, forced heirs or other third persons, are in no manner 
affected, the declarations and admissions of the husband, made at a time not suspicious, 
that certain property belongs to his wife and was acquired by her, in her own right, by 
purchase or otherwise—in the absence of any charge of fraud or error, are legal and 
proper and sufficient evidence against himself or persons claiming through him. And 
such admissions may be proved under the general issue. Aftirming previous decisions. 

A petition for a rehearing must contain substantially the reasons, points and authorities upon 
which the petitioner relies to obtain a rehearing. When further time is allowed him by 
the Court, it is only for the purpose of elaborating an argument on the points presented in 
the petition. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


Wm. F. Mellen, Julius Aroni and D. C. Mellen, for Plaintiff and 
Appellee. 
W. S. Benedict, for Defendant and Appellant. 


The opinion of the Court was delivered by 


Topp, J. The sole matter in controversy in this case relates to the- 


ownership of a number of shares of stock of the Cincinnati Gas Light 
Company, and a small dividend thereon. 

The plaintiff, who is the universal legatee of George T. Rowe, 
deceased, claims that the stock belonged to the community that existed 
between the said deceased and Louisa F. Rowe, his wife, also deceased, 
and that the community interest of the former belongs to her as such 
universal legatee. The defendant, who is the executor of the sueces- 
sion of Mrs. Rowe, and the attorney for absent heirs, claims that the 
stock in question was Mrs. Rowe’s paraphernal property, and belongs 


te her succession. 
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Mrs. Rowe died in 1878, and George T. Rowe in 1880. 

The property in dispute was inventoried as belonging to the succes- 
sion of the former. By the last will of Mrs. Rowe, her surviving 
husband, George T. Rowe, was given the usufruct of this and other 
property, which was specifically named in the will, and under this devise 
he had possession of it and received its revenues up to the time of his 
death. 

The plaintiff assumes that the property in question belonged to the 
community existing between the deceased spouses, basing her claim 
upon the legal presumption that all property acquired during the 
marriage, Whether in the name of the husband or wife, and remaining 
at its dissolution, belongs to the community. The property was pur- 
chased and stood in the name of the wife during the marriage, and the 
defendant, as stated, contends that it was her separate property. 

We tind it unnecessary, from our view of the case, to take inte con- 
sideration a great deal of evidence in the record referring to the origin 
of the fund, or how and whence derived, with which the purchase was 
in the first place made. 

These facts are certain: 

That the purchase or purchases of the first shares acquired were 
made in the name of Mrs. Rowe. 

That the remaining shares accrued or were acquired by the dividends 
or profits arising from the shares purchased. 

That these shares were treated by the Company as the separate 
property of Mrs.-Rowe, and the dividends paid or accounted for to her. 

That her husband, George T. Rowe, during the’long series of years 
that these transactions were going on, verbally, and in writing, 
acknowledged, both during the lifetime of Mrs. Rowe, and after her 
death, that they were her individual or separate property ; that he 
joined in an act to authorize his wife to pledge a number of the shares 
to secure a loan made to her individually; he acted as her agent at 
times with reference to the business with the Company connected with 
these shares. In short, in every possible way, both by act and word, 
he disclaimed any title or interest in this property, and admitted and 
declared the title of his wife thereto. 

The usufruct of this property—the right to receive its revenues—was 
given to the husband by the will of his wife; they were inventoried as 
belonging to her estate. The revenues from them were received by 
him after her death, and we hear no claim asserted by him to the 
property itself. 

In the face of all this evidence—with these facts opposed to him— 
George T. Rowe, after the death of his wife, could not have recovered 
this property from her estate. His acts and admissions would have 
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placed the matter beyond controversy. These admissions were made 
at times not suspicious, when there was no motive whatever for con- 
cealment, when there were no creditors, and the rights of third persons 
were not involved. 

They show conclusively that he had no right to this property, and. 
therefore, could convey none. 

The plaintiff, claiming only as an object of his benevolence, being 
neither creditornor forced heir, has, and could have, no better right. 
than the testator possessed, and we clearly see that he had none. 
There is no allegation by the plaintiff of fraud or simulation on the part 
of the person under whom she claims in connection with bis acts and 
admissions referred to, and from her position, she would be suffered to 
make no such charge. 

Hence, it is evident that the authorities relied on by her counsel, and 
cited in their argument, have no application to the facts upon which. 
in our opinion, the proper determination of the case rests. The prin- 
ciple upon which our conclusion is based has been frequently recog- 
nized in the decisions of this Court, and is firmly imbedded in our 
jurisprudence. Thus, in the case of Drumm vs. Klemman, 31 A. 124, 
in which Chief Justice Manning was the organ of the Court, where the 
effect of the acts and declarations of the husband touching property 
held as the separate property of the wife, was under consideration, we 
find the following language : : 

‘¢Can the present plaintiffs gaimsay this declaration in the deed, tv 
which the husband had put his hand? If they were creditors or foreed 
heirs of the testator, there is no doubt they could. Were it otherwise. 
collusive declarations made by parties to an authentic act would 
conclude those whose interests are affected by them. But the plaintiffs 
are neither creditors nor forced heirs. One is the mere executor of the 
will, with no substantial interest in the question. The other two are 
simply subjects of gratuitous bounty, who have no claim to any of the 
testator ’s property except that derived from the will. They stand in 
his shoes. They are bound by his acts and his words. They cannot 
claim as his that which he declared or admitted was another’s.” 

And in the case of the Heirs of Compton vs. Maxwell, 33 A. 682, the 
present Court, referring to a like state of facts, said: 

“This recognition (by the husband) is shown by the purchase of 
property in the name of the wife, including the property in controversy, 
in some of which purchases the husband joined to authorize her, by 
powers of attorney executed by her to her husband, empowering 


him to represent her in her business affairs, which, during his life. 
were conducted in her name. * * * Jn the face of these acts and 
proceedings, it would hardly be contended that Thomas A. Compton. 
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(the husband) if alive, could be listened to in asserting a claim to this 
property. His heirs, claiming through him, stand in no better 
condition.” 

See also, Barbet vs. Rath, 16 A. 271; Arnover vs. Case, 9 A. 242; 
Stewart vs. Mix, 30 A. 1036. 

The ease of Kernan ys. Ins. Company, 28 A. 312, cited by plaintiff's 
counsel, is not in point, for that involved a contest between the heirs 
of the father and the creditors of the mother, where it was competent 
and legitimate to show the falsity of the declarations of the husband in 
favor of the wife. 

This matter in no manner involves the question of estoppel raised by 
the plaintiff’s counsel. It is not a case where plaintiff or any one else 
has been induced to act upon the statements of another party, and 
would be prejudiced by permitting him to deny their truth; but, on 
the contrary, is a case where the representations of a party in whose 
favor the statements or declarations were made, simply assert them as 
a matter of evidence against the adverse pretensions of the one, who 
claims under him, by whom they were made. We, by our ruling on 
this point, merely announced that, in cases where the rights of creditors 
or forced heirs, or other third parties, are in no manner affected, 
the declarations and admissions of the husband, made at a time not 
suspicious, that certain property belongs to his wife and was acquired 
by her in her own right, by purchase or otherwise, in the absence of 
any charge of fraud or error, are proper and sufficient evidence against 
him, and those .chaiming through or under him, and that such admis- 
sions may be preved under the general issue. 

Entertaining these views, we think the judgment of the lower court, 
which was in favor of the plaintiff, was erroneous. 

It is therefore ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed, and that plaintiff*s 
demand be rejected with costs of both Courts, 

Mr. Justice Poché takes no part, not being present during argument. 


ON APPLICATION FOR REHEARING. 

BermupEz, C. J. We have given a patient and deliberate attention 
to the exhaustive brief of plaintiff's learned counsel in support of the 
application for a new hearing. 

The close and intelligent criticism to which our appreciation of the 
circumstances of this controversy was subjected, confirms us in an 
adherence to our finding of the substantial fundamental facts elicited 
during the trial of the cause, and to our previous decree, 

It is sufficient that it was proved that Mrs. Rowe had ample means 
to aequire the gas stock, which is the object of this litigation ; that she 
48 
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administered her property separately ; that her husband has time and 
again unequivocally acknowledged it to belong to her; that he has left 
no creditor or forced heir, charging against those acknowledgments, to 
debar those who claim gratuitously under and through his benevolence. 

It is a significant cireumstance that Mr. Rowe never, before or after 
the death of his wife, intimated the slightest claim that the gas stock 
was not her paraphernal property. He must have known of, and never 
objected to, the inclusion of it, as such, among the assets of her succes- 
sion. Even in his will there is nothing to indicate that he contem- 
plated or claimed the right to dispose of this property. In her will, 
Mrs. Rowe mentions it as belonging to her, and gives her husband the 
usufruct of it. | 

Had the marriage been dissolved otherwise than by death, and the 
spouses proposed to liquidate the community affairs, the husband 
could not have been admitted to attack the title of the wife to the 
stock. 

The authorities to which the able counsel once more calls our atten- 
tion have our unqualified approval, but only in those cases in which 
the rulings were made, in which predominate conspicuously either 
creditors or forced heirs, assailing investments made to their alleged 
injury in the name of the wife. 

We have been shown, and we know of no authority permitting the 
husband—after a dissolution of the community, and upon a settlement 
of it, in the absence of any clamor on the part of injured parties— 
to go behind his acknowledgments of ownership or title, honestly made 
in favor of his wife, and to raise any claim to the whole or to part of 
the same. 

In 30 A. 1036, our immediate predecessors, in an analogous contro- 
versy, said : 

“‘This whole proceeding is bad in law, and equally bad in morals. 
If the wife is not really the owner of this property, the husband has 
done all that he could to establish and confirm the ownership in her 
and to mislead the public as to the real ownership. If her title is 
apparent, not real; if it rests upon a basis of false pretenses and 
assumptions, the husband’s hand must not be the first that is raised to 
strike down the fabric of which he was the chief architect.” 

This ruling was subsequently affirmed in 31 A. 124, by the same 
Court. In 33 A. 688, the same doctrine was announced and it is now 
reiterated. It rests upon solid foundation. 16 A. 271; 23 A. 83; 21 A. 
344; 28 A. 314; 10 A. 739; 33 A. 612. 

We have made in our previous opinion extracts from the two first 
cases, bearing also directly upon the point under consideration. 
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After a careful review of the facts and of the law, as well as of the 
reasons assigned in support of our anterior decree, we cannot perceive 
how we could be justitied in admitting error in our finding, which is 
correct and does justice. 

Before concluding, we will take occasion to say that we have felt 
much perplexed as to our right to review the judgment complained of ; 
but we did not hesitate to do so, considering that the conclusion which 
we had again reached, favorably to the defendant, could impair no 
vested right. 

The opinion pronounced in this case was rendered on the 19th of 
, ‘December past. On the sixth judicial day following its rendition, viz : 
on the 31st of the same month, the plaintiff and appellee, dissatistied 





) with the judgment, presented through her counsel a petition fora 
| rehearing, the sole allegation whereof is, ‘‘ that there is error in the 
opinion and judgment rendered herein, as she will show by her printed 


statement of points and authorities to be filed, and that she is aggrieved 

by said judgment.” On the same day, on motion, ten days were 

allowed the petitioner to prepare and file a brief in support of the 

petition for a rehearing. On the 7th of January following, a brief was 
tiled. 

The question which presents itself to our minds was, simply, whether 


we had a right to revise that judgment. 
The selution of that question depended upon whether there had been 


’ presented to that end such a petition as is required by law, in order to 
) suspend the course of the delay prescribed for the finality of the 
judgment. 

Where the six judicial days fixed by Article 911 of the Code of 
. Practice, as the time within which a petition for a rehearing should be 





filed, elapse before the filing of such a petition as is required by law, 





. the irresistible consequence is, that the judgment becomes final and is | 
3 ‘not reviewable. 
r Article 912 of the Code of Practice provides, that “in the interval | 


: between the day on which the judgment is rendered and that on which 1 
l it becomes final, a party dissatisfied with the judgment may apply to ! 
) the Court for a new hearing in the cause, and for this purpose shall i} 
present a petition in which he shall state substantially the reasons for 
which he thinks that the judgment is erroneous, and shall cite the 
’ authorities in support of his opinion.” | 
; Rule IX., par. 1, of this Court, reads, that “ applications for rehear- 
ing must be made by petition filed within the legal delay, and must be 
t accompanied by a printed statement of all the points and authorities 


on which the party founds his application. Additional time for elabo- 
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rating the argument on such points and authorities may be granted 
upon a proper showing, if made before the delay expires.” 

It is apparent that both the Article of the Code and the rule of Court 
require that the petition shall contain substantially the reasons, points 
and authorities upon which the petitioner relies to obtain a new hearing, 
and that the petition so drawn up shall be filed within the six judicial 
days. 

The petition presented in this case was filed on the sixth judicial 
day, but it states no reason, no point, no authority, in justification of 
the complaint and charge of error which it embodies. Far from it, it 
charges error in the judgment, as will be shown by a printed statement 
to be filed. ¥ 

The order allowing ten days to prepare and file a brief in support of 
the petition, was rendered on a motion which was not intended and 
did not purport to inject into the petition, the lacking allegation, 
reason, point or authorities. it was an authority for an extension of 
time to elaborate an argument on the points which the petition was 
supposed to contain, but, in reality, did not in the least embody. 

To countenance petitions not presented in compliance with mandatory 
requirements of the law, would be to inaugurate a loose practice. To 
consider briefs, into which are incorporated grounds, when no ground 
has been embodied in the petition, would be to sanction an enlargement 
by argument, of a groundless petition, by allowing an amendment to 
vivify that which would otherwise be lifeless, after the sixth judicial 
day. Such a course can, under no circumstance, be permitted. 

The appellee, by not presenting within the six judicial days such a 
petition, setting forth the reasons or points in support of her complaint, 
and charge of error, as is demanded by law and by the rule of this 
Court, might have been considered as having suffered the delay to 
expire uninterrupted, and the judgment to acquire the same finality 
which it would have acquired, had the document termed a petition for 
a rehearing never made its appearance. 

The Article of the Code of Practice, and the rule of Court on the 
subject, will be hereafter enforced. 

The prayer for a rehearing is refused. 

Mr. Justice Poché takes no part, not having participated in the 
original decision. 
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No. 8335. e 
Tue State oF Lovurstana vs. HENRY REVELLS. 


The attorney appointed as Judge ad hoe declining to act as such any longer, it was legal and 
proper fur the lowe: court to appoint another attorney as such Judge ad hoc. Nor was it 
necessary that the said attorney be a resident of the Parish in which the case was tried. 
being a resident of the District of which the Parish formed part. 

A continuance was properly refused, under the circumstances of the case. 

Orders relating to the separation of witnesses during the trial, are matters peculiarly within 
the discretion of the lower court. 

The confession of the accused, made whilst he was in the hands of his captors. who were not 

’ ofticers of the law, and after they had put a rope round his neck, cannot be considered as 
a voluntary and free confession, and should not have been received in evidence by the 
lower court. 


PPEAL from the Eighth Judicial District Court, Parish of East 
Carroll. Hawkes, Judge ad hoe. 





W. G. Wyly, for the Accused, Appellant: 


i. Where the Judge is recused, and can find no resident attorney competent to act as Judge 
ad hoe, the ease shall be assigned to a District Judge of an adjvining District Sec. 2, Act 
40 of the Acts of 1880; Act 70 of the Acts of 1876. 

2. For the purpose of trying a motion for continuance, the facts stated in the aflidavit of the 
accused, for continuance, must be taken as true, and the Judge erred when he allowed 
rebutting evidence. 

‘* The afidavit of the aceused cannot be contradicted; it must be taken as true.” 30 A. 296, State 
vs. Semien. 

3. When the accused caused his material witness to be summoned, he exercised proper dili- 
gence. Where there was no competent Judge to issue process to secure the attendance 
of this witness, who had been duly summoned, it is absurd to say the accused failed to 
use proper diligence te compel the attendance of said witness, the District Judge being 
recused, and there being no competent Judge ad hoc to try the case, the one appointed 
having failed to qualify, and subsequently refused to try the case. 

4. A list of the names of the prosecuting witnesses should have been served with the indict- 
ment, on the accused, in order that he might protect his life and liberty by taking, in due 
time, adequate measures to repel their testimony, or destroy the weight or competency 
thereof. 

5. The statements of the deceased should not have been given to the jury by the witness, 
Richardson; because they were subsequent to the shooting—two minutes thereafter, and 





out of the presence of the accused ; the criminal act had ended, and the guilty party es- 
caped. Those ‘declarations and the killing do not harmonize and constitute one traps- 
action.” 21 An. 473, State vs. Gregor. They were not contemporaneous. (See 33 An. 
289; 28 An. 952.) 
6. Where the court orders the witnesses separated, to prevent combination and false swear- 
ing, they should remain separated till the trial ends; it was error for the prosecution to 
ask, and the court allow the witness, Shelton, after he had testified in chief, to remain in 
the court room to hear the testimony of the other witnesses, in view of the fact, that de- 
fense stated he expected to recall said witness later in the trial, and did net wish him to 
hear the delivery of the testimony of other witnesses. 
The confessions of the prisoner, kiduapped in Mississippi by a party of 20 armed men 
from this State. before day, and brought across swamps fora distance of fifteen miles, 
with his hands tied and a rope around his neck, were not voluntary confessions of guilt 
It is manifest the circumstances of this capture were such as to inspire fear and alarm , 
and to preclude the idea of deliberation and voluntary mental action necessary in making 
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a solemn declara@on of this character. (See 25 A. 192, State vs. Garvey and Earle; 28 A. 
925.) 

8. ‘ Where, from the whole case as presented, the Supreme Court is left with an impression 
that there may have been irregularities in the trial, although all the points made by the 
accused have been properly ruled against him, the case will be remanded for a new trial.”’ 
30 A. 540, State vs. Gunter. 


Chas. M. Pilcher, on the same side. 


J: C. Egan, Attorney General, for the State, Appellee : 


a 
. 


A Distiict Judge has the power to recuse himself, and to appoint any attorney-at-law. 
practicing in his District, to act as Judge ad hoc. Art. 112 of the Constitution; Act No. 
40 of 1880. 

2. Andif the said appointed Judge accepts the trust, but afterwards refuses to proceed in 
the trial of the case, after passing upon some preliminary matters, it is in the power, and 
the duty, of the District J udge, to appoint some other qualified attorney to act as Judge 
ad hoe. 

The absence of a witness for the defense is not a good ground for continuance when 
several continuances have already been had, and the defendant has not shown proper 


ad 


diligence in obtaining the absent wituess, and there are no reasonable prospects that the 

absent. witness will be present at the time to which a continuance is asked. 33 A. 1344 : 

10 A. 478; 21 A. 273; 22 A. 468; 33 A. 681; Ib. 1111; 16 Texas, 445. 

It is in the discretion of the court to permit or refuse the witnesses to be present in court 

during the trial, and he can make whatsoever order, in reference to the same, that suits 

the circumstances of the case. Holt, 689; 30 Mo., 236; 27 Ga., 287; 29 Cal. 622; Moody 

& M. 329; S. P. Rex vs. Brown, 4 Car. & P., 588, note; Bishop on Crim. Pro., 2d Ed., Vol 

I, Secs. 1086, 1087 and 1088. 

A statement made by the deceased within two minutes after receiving a mortal wound, as 

to the cause of the injary, is admissible as a part of the res geste. 2 Dutch, 601; 2 Gratt: 

594; 2 Allen, 136; Waterman's U. S. Crim. Digest, p. 288, Secs. 361, 362 and 364; 11 Ga. 

615 ; 3 Cush. (Mass.) 181; Roscoe's Crim. Ev., 5th Am. Ed. p. 24. 

. Confessions of the accused are admissible in evidence when the prosecution proves, to the 

satisfaction of the Court, that they were made voluntarily. 15 A. 568; 3A. 497; 6 A. 

167; Ib. 694; 12 A. 895; 30 A. 851; 40 Ala. 54; 31 A. 192; Roscoe's Crim. Evidence, p. 41. 

The fact that accused made the confession while under arrest, is not sufticient to exclude 

the evidence. 4 Parker, 319; 18 N. Y.9; 3 Barr., 264; 11 Ga. 225; 6 Ired, 305; 44 Cal. 

538; S. C., 2 Green's Crim. Reps. 411. 

8. Nor is it sufficient to exclude them if he was also very much frightened at the time. % 
Parker, 256; 69 Mo. 430. 

9. Norifhe was bound. 28 A. 9; 44 Miss. 322; 17 Ala. 192. 

10. The surrounding circumstances are matters for the consideration of the jury in deter 
mining the credibility of the confession, and what force and effect should be given it. 47 
Ala. 38; S. C., 1 Green’s Crim. Reps. 708. 

11. Although a confession is made under improper influences, yet a subsequent confession, 
which is free from such influences, is admissible as evidence. 3 Heisk. 408; 4 Smed. & 
Marsh. 31; 12 A. 895; 5 Jones, 315; Ib. 420; 6 Ib. 478 ; 20 Gratt. 724. 


> 


ot 


o 


# 


The opinion of the Court was delivered by 

Pocnuk, J. Appealing from a sentence of death, on a conviction for 
murder, the defendant alleges, through bills of exception, numerous 
irregularities in his trial, which we shall consider seriatim. 

1. He charges error in the appointment of J. G. Hawks, Esq., ax 
Judge ad hoc, in the place of the District Judge, who had recused him- 
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self for the reason, that previous to his election, as Judge, he had been 
of counsel for the State in this case. 

The complaint is, that J. W. Montgomery, Esq., having been first 
appointed, and having acted as Judge ad hoc, and having subsequently 
resigned the trust, the court had erred in appointing Hawks, a resi- 
dent of Madison Parish, but should have appointed some District Judge 
of an adjoining District, to try the case. 

Under Act 40 of 1880, which is the law regulating the recusation of 
District Judges, and the mode of trial of recused cases, no attorney can 
he compelled to accept the trust, or to continue in the discharge of the 
duties after having once accepted, nor does the law require that the 
attorney appointed as Judge ad hoc, be a resident of the Parish in 
which the case is tried. He must have the qualifications of a Judge of 
the District Court in which the recused case is pending. J. G. Hawks, 
Esq., being a lawyer, otherwise qualified, and a resident of Madison 
Parish, which is included in that District, was competent to discharge 
the duties of Judge ad hoc in the ease, and hence there was no error in 
his appointment. 

The complaint of the accused of the refusal of the Judge to grant him 
2 continuance is not well founded, under the circumstances of this case, 
which had already been tried, and had been remanded from this Court, 
and in which three suecessive continuances had previously been 
obtained, on account of the absence of the very witness whose absence 
was made the growhd of the motion for the continuance which was 
refused. The circumstances under which the motion was overruled, 
subject the question to the rulings recently made by this Court in the 
following cases: State vs. Fulford, 33 A. 681; State vs. Hoonsley, 
same, 1111; State vs. Fisher, same, 1344. 

3. The Judge did not err as charged, in allowing one of the State 
witnesses to remain in the courtroom after he had testified, and after 
the Judge had ordered all the witnesses in the case to be separated. 

All orders touching the separation of witnesses, are matters peculiarly 
within the discretion of the Judge, with which the Appellate Court will 
not interfere: 27 Ga. 287; Bishop on Criminal Procedure, 2d Ed., Vol. 
I, Sees. 1086, 1087 and 1088, 

4, The aceused next complains of the ruling of the Judge in admit- 
ting proof of the statements of the deceased, touching the person who 
had shot him, immediately after he had been shot, to a witness who had 
heard the shot and the ery of the deceased, and had hurried to the spot 
which he reached about two minutes after the shooting, but not in the 


presence of the accused. 
After considering several authorities on this point, we have reached 
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the conclusion that this declaration was properly admitted in evidence 
as part of the res gestae. “Com. vs. M. Pike, 3 Cush. (Mass.) 181; Ros- 
coe’s Crim. Evidence, p. 24; Waterman’s Digest, pp. 288, 361, 32 
and 364. 

5. The next error charged has reference to the admission in evidence 
of the confession of the accused, made under the following cireum- 
stances: , 

Immediately after the homicide, which had caused great excitement 
in the Parish, the accused had crossed over in the State of Mississippi, 
at a distance of about 15 miles, where he was captured at a house in 
which he was spending the night, a short time before day, by a body 
of eighteen or twenty men, well armed, but not authorized by any requi- 
sition to make the arrest in Mississippi, nor sworn officers of the law, 
who immediately bound the accused, a boy about 18 years of age, by 
tying a rope around his arms and around his neck, and at once began 
their march towards Carroll Parish. . 

During the journey, the accused, after being warned that his state- 
ments touching the homicide might be used against him on his trial, 
made a confession of his guilt, which he repeated after he and his 
captors had reached the Parish of Carroll. 

We cannot conceive how it can be maintained that a confession made 
under those circumstances, is a free and voluntary confession, within 
the meaning of the numerous adjudications of our own as well as of the 
Courts of our sister States, on this important question. 

The fact that the rope around the arms of the accused had been 
removed when he made the confession, unaccompanied by proof that 
the rope had been removed from his neck, is not sufficient to remove 
the irresistible impression that the accused, in the hands of a large 
body of armed men, who had taken him from the bed in which he was 
asleep, had tied him by the arms, put a rope around his neck, was not, 
and could not be in a state of mind under which he could make a free 
and voluntary confession of guilt, uninfluenced by fear or not alarmed 
by the dread of his numerous captors. 

We have examined and fully considered the numerous authorities 
relied on by the Attorney General in support of the admissibility in 
evidence of confessions made by prisoners while in custody of ofticers, 
while in jail, and even when in irons, but we have found no cases, and 
have no hesitation in asserting that none can be found, justifying the 
admission of the proof of a confession of guilt made by a young captive 
while in the hands of a hostile body of armed men, not known to him 


as Officers of the law, and with a rope around his neck, and we shrink 
from the responsibility of establishing such a dangerous precedent. 
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The ruling of the Judge on this point was erroneous, and manifestly 
to the great injury of the accused, and hence the case must be remanded. 

It is, therefore, ordered, that the verdict of the jury be set aside, and 
the judgment of the lower court reversed, and that this case be 
remanded to the District Court for further proceedings. 








No. 8529, 
Mrs. C. YounG vs. RowLEy WILSON ET ALs. 


The allegation in defendant's answer and claim in reconvention, that the value of the posses- 
sion of the land sued for, is $1500, is sufficient to show that this Court has jurisdiction of 
the case. 

The evidence shows that plaintiff has had actual possession of the land for more than a year, 
and was evicted within a year prior to the institution of the suit: it is all that the pos- 
sessory action requires. 


PPEAL from the Ninth Judicial District Court, Parish of Concordia. 
Hough, J. , 


Boatner & Mason, for Plaintiff and Appellee: 


The Supreme Court has no jurisdiction of a possessory action, in which the value of the 
possession is neither alleged or proved to exceed the sum of one thousand dollars. 22 A. 
272. 

Jurisdiction is fixed by the pleadings and the evidence, and where the evidence in the record 
shows that this Court has no jurisdiction, ex-parte attidavits filed after appeal is perfected 
are not permissible te contradict or vary the evidence so as to change or show that it has. 


ON THE MERITS. 

In a possessory action the possession of the executor, during his administration, is the pos- 
session of the heirs, and will entitle them, after a partition, to maintain the action. 5 A. 
629, 643. 

The civil possession of the vendee, together with the actual and real possession of the vendor, 
will suftice to maintain the pessessory action, when brought within one year of the ven- 
dor's actual and real possession, and before an adverse possession has been acquired. 13 
L. 237; 19 L. 241; 10 A. 518. 


Geo. S. Sawyer and York & Young, for Defendants and Appellants ; 


1. The premises in dispute did not belong te Fletcher, or the Fletcher Place. Plalntiff had 
no right, or title, or pessession. She cannot maintain a pessessery action. C.P. Art. 49; 
7 La. 415; 13 An. 573; 4 An. 515. 

2. She should have ordered a survey, and admitted the deeds offered to preve the locus in 
que and the extent of the Fletcher Place, and of possession of the plaintiff. 9 M., bottom 
of page 79; 19 La. 256; 7 An. 578; 15 La. 451; 6 An 66; 19 La. 484. 

3. The possession of the disputed premises by Fletcher, plaintiff's vendor, was a tortious 
possession ; he could not convey any right to the same to his vendee. Ex “ turpi causa,” 
etc. 

4. The plaintiff, not having actual possession at the time, or prior to the alleged disturbance, 
his action must fail. 

5. The amount involved in this suit exceeds in value the sum of one thousand dollars. 

6. Plaintiff's judgment is void for uncertainty. No judgment can be executed under her 
pleadings. 7 La. 409, 415. 

49 
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On Motion TO Dismiss. 

The opinion of the Court was delivered by 

Levy, J. Appellee moves to dismiss this appeal, for the reason that 
this Court is without jurisdiction, ratione materia, the amount in dispute 
not exceeding one thousand dollars. 

The suit is a possessory action, in which plaintiff seeks to be restored 
to the possession of a certain tract of land, of which he has been dis- 
turbed and evicted by defendant, and further claims damages in the 
sum of two hundred anil thirty dollars, and one hundred and eighty 
dollars for rent, and fifty dollars for attorney’s fees, amounting in the 
aggregate to four hundred and sixty dollars. 

In his answer, defendant claims in reconvention as damages, nine 
hundred dollars, as follows: In the threatening by plaintiff to take 
possession of his stock and crops, in $150; in $250 attorney’s fees in 
defending this suit, and $500 exemplary damages for slander of title 
and annoyance and trouble attendant upon the institution of the suit. 
He further alleges that the possession of the land is worth fifteen hun- 
dred dollars. 

Defendant’s right to recover on this reconventional demand must be 
governed by the prayer for damages made in his answer. The amount 
of damages claimed by him, and the causes giving rise thereto, are 
specifically set forth and cannot be supplemented by mere allegations of 
the value of the land ; but there is an allegation that the value of the 
possession is $1,500, and, therefore, the case is within our jurisdiction 
on appeal. 

The motion to dismiss is denied. 





ON THE MERITS. 

Levy, J. This is purely and simply a possessory action. The evi- 
dence shows that the plaintiff had the actual possession of the land for 
more than a year prior to the alleged eviction, in herself, and through 
her vendor and agent, and was disturbed and evicted-in her possession 
within a year prior to the institution of the suit. The requirements of 
the law which justified a resort to this action, are fulfilled, and the 
proof sustains the judgment of the lower court. 

The title to the land was not, and could not be inquired into in this 
action. 

The judgment appealed from is, therefore, affirmed at costs of 
appellant in both Courts. 
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No. 7273. 
J. M. BILLGERY vs. Wipow BILLGERY ET AL. 

When the surviving husband, after mortgaging the community property, has been recognized 
by the Probate Court as sole heir of his deceased wife, in default of descendants, ascend- 
ants, or collaterals, the mortgage will be legal upon the whole property, and the seizure 
and sale of such property, by foreclosure of the mortgage, will convey a valid title to the 
purchaser. 

PPEAL from the Second District Court for the Parish of Orleans. 
Tissot, J. 


F. Michinard and Chas. Louque, for Plaintiffs and Appellants. 


Gibson, Hall & Montgomery, for Defendant and Appellee. 


The opinion of the Court was delivered by 

Pocnk, J. The object of the proceeding is to compel Carbajal, adju- 
dicatee of a piece of property, to comply with the terms of his 
purchase. 

Alleging defects in the title of the vendor, he refuses to complete the 
sale. 

The main defect alleged is levelled at the title acquired by Billgery, 
at the sale under executory process in the suit entitled Rose Cammack 
vs. John Hays, and rests on the ground that Hays was not sole owner 
of the property when he mortgaged it in 1870, which property belonged 
to the community previously existing between Hays and _ his deceased 
wife, Margaret Allen, in consequence of which only one-half of the 
property was or could be affected with the mortgage granted by Hays, 
and only that portion was transferred by the sheriff's sale in the suit 
in executory process. 

This appeal is taken from the judgment of the District Court sustain- 
ing the adjudicatee’s objections, and releasing him from the obligation 
of his bid. 

From the record it appears that Hays was married in 1848, that he 
purchased this property in 1858, and that his wife died in 1862, and 
that, therefore, the property belonged to the community. 

The act of mortgage under which the property was subsequently 
seized and sold, was executed by Hays in 1870, and his wife’s succession 
was opened in 1873, when, on proof that Mrs. Hays had left no issue, no 
ascendants, and no known relatives, a judgment was rendered recog- 
nizing Hayes as her sole heir. The adjudication to Billgery, under the 
executory process, was made in March, 1874. 

Immediately after his purchase, Billgery instituted suit for the nullity 
of the adjudication to him, on substantially the same grounds as are 
now urged by Carbajal in this controversy, which suit resulted in a 
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judgment rendered by this Court, recognizing the validity of Hays’ 
title to the entire property, and binding Billgery to the terms of his 
purchase, 

We consider that the status of the property was finally settled by 
that judgment, and protects all future purchasers against any claim 
which Hays, who was a party to the suit, might set up tothe property, 
on the alleged ground that the mortgage, which he granted in 1870, 
affected only one-half of the property, and that he became owner of the 
other one-half only in 1873, under the judgment of the Probate Court. 
The latter judgment, predicated upon proof made of the non-existence of 
any heirs of the deceased wife, must stand until annulled or set aside ina 
direct action by heirs of the deceased wife, and is, in our opinion, a 
legal protection of the purchaser. Davis vs. Greer, 32 A. 425. 

The argument that, because Hays did not comply with the decree of 
the Probate Court, requiring him to give the bond prescribed by Art. 
931 of the Civil Code, he was not legally put in possession, falls harm- 
less in the face of the consideration that the law does not contemplate 
the nullity of the decree as a consequence of the surviving husband’s 
failure to furnish the required bond, and is further met and overcome 
by the fact that the bond is intended by law, in order to secure the 
restitution of the estate in case any heir should come forward within 
the space of three years after his having been put in possession, after 
which term the security shall remain discharged from his obligation, 
as it appears that more than five years had elapsed from the date of 
the judgment to the date of the institution of this suit. 

Under the circumstances and the issues presented in this case, this 
bond would have served no useful purpose, and it does not lie in the 
mouth of a third party to invoke any consequence resulting from the 
failure of Hays to furnish the bond. 

By the fact of his wife having no relatives who could claim her 
succession, Hays was at once invested with the quality of heir of her 
succession, and the mortgage granted by him in 1870 affected quoad 
that property all the rights which he had toit. By opening the sueces- 
sion of his wife in 1873, and by obtaining the decree recognizing him as 
heir of his wife, Hays obtained no greater substantial legal rights to the 
succession property than were vested in him by law at the death of his 
wife, without legal heirs of the blood to represent her succession. 

And even if he had by those proceedings acquired any rights not 
previously vested in him, such rights enured to the benefit of his 
mortgagée. 1N. 8.547; 5N. S. 247. 

After a careful consideration of all the objections urged by defendant 
in rule to Billgery’s title to this property, and an attentive examination 
of all the authorities which he quotes, we find no serious ground in the 
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adjudicatee to fear any trouble or eviction under the title which is 
tendered him, and which he must, therefore, accept. 

It is, therefore, ordered, that the judgment appealed from be annulled, 
avoided and reversed, and it is now ordered that the rule herein taken 
on N. J. Carbajal be made absolute, and that he be condemned to 
comply with the terms of his bid at the adjudication made of the 
property described in the rule, in default of which, said property is 
ordered to be sold at his risk according to law, and that he pay costs 
of this rule. 








No. 8537. 
J. H. Horner vs. E. 8S. DENNIS, SHERIFF, ET ALS. 
It is now well settled in our jurisprudence, that the property held in pledge by a creditor, 


may be seized from his possession by another creditor of the pledgor, and that the said 
pledgee cannot, by injunction, arrest such seizure. 


PPEAL from the Eighth Judicial District Court, Parish of Madison. 
Deloney, J. 


J. B. Stone and Seale & Boney, for Plaintiff aud Appellant. 


A. N. Spencer, for Defendants and Appellees. 


The opinion of the Court was delivered by 

Pocnk, J. Plaintiff, as pledgee of a claim evidenced by an instru- 
ment in writing, owned by Henry S. Utz, has enjoined the seizure of 
the same by E. D. and W. Farrar, judgment creditors of the pledgor. 

Among other defenses, the seizing creditors filed a peremptory excep- 
tion of no cause of action, which was referred to the merits, and judg- 
ment was rendered in their favor, dissolving plaintiff’s injunction, with 
ten per cent. interest per annum on the judgment enjoined. 

It is now well settled in our jurisprudence, that the property of any 
nature, held in pledge by a creditor, may be seized from his possession 
by another creditor of the common debtor, and sold subject to the 
pledgee’s claim. 

The only right which the law secures to the pledgee is to satisfy his 
debt “by privilege and in preference to the other creditors of his 
debtor, out of the product of the movable, corporeal or incorporeal, 
which has been thus burdened.” C. C. 3157. 

Nothing in the nature of the contract ¢an authorize the pledgee to 
hold indetinitely the property pledged, which is usually far in excess 
of the amount thereby secured, and to thus deprive other creditors of 
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their recourse on the debtor’s property. ‘Were it otherwise, the 
creditor in possession would become by his own wrong the proprietor 
of the pledge, and that in open violation of the law which prohibits 
him from acquiring it by such means, and expressly declares that itis 
only a deposit to secure his debt.” 2. N. 8.22; 1 N. S. 417, Williams 
vs. Schooner St. Stephen ; 31 A. 865, Augé vs. Variol ; same, 870, Pick- 
ens vs. Webster, sheriff, et al. 

It was, therefore, competent for the seizing creditors to seize even in 
the possession of Horner, the claim which had been pledged to him by 
Utz. 

The next question involved in this case is, whether plaintiff, claiming 
to have a pledge of the thing seized, and urging a superior privilege on 
the same, was authorized in law to enjoin the seizure made of the 
elaim, by judgment creditors of tl debtor. 

An unbroken line of decisions of this Court has also settled that point 
adversely to plaintiff’s position in this case. His right was to claim 
priority of privilege over the seizing creditor on the proceeds of the 
property pledged to him, and seized by his debtor’s judgment creditors ; 
and his remedy was by third opposition to regulate the effects of the 
seizure, or by injunction arresting the proceeds in the hands of the 
sheriff, subject to his ranking privilege, but he is not warranted in law 
to enjoin the seizure of the thing pledged, because he claims asuperior 
right or privilege thereon. To concede such a right to a preferred 
creditor, would empower him, in case the value of the property thus 
burdened was far in excess of his claim, to remove the property beyond 
the pursuit of other ereditors of the debtor, whose property is in law 
the common pledge of his creditors. 5 R. 496, Vanhich vs. Husband ; 
10 R. 28, Gill vs. Husband; 2 A. 762, Fisher vs. Gordey ; 11 A. 275, 
Antognini vs. Railey ; 14 A. 104, Wallis vs. Boure ; 18 A. 665, Marot vs. 
Husband; 19 A. 62, White, Admr. vs. Blanchard ; 26 A. 265, James 
Breaux ; also 6 N. S. 615, 7 N.S. 281. 

Plaintiff relies in support of his right of injunction on the cases 
reported in 6 N.S. 311, and 13 A. 273, but neither is applicable to the 
question under discussion. In the case first mentioned, the contention 
involved the ownership and possession of a slave, and it was held that 
possession justified an injunction. In the other case, the seizure was 
not enjoined, but the proceeds of the sale of the property were arrested 
in the hands of the sheriff, by injunction on the demand of the preferred 
creditor, the very remedy which we have indicated in this opinion. 

Appellees have asked an amendment of the judgment, for the purpose 
of increasing the damages allowed them below. 

Considering plaintiff's utter disregard of our well established juris- 
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prudence on the two questions involved in this controversy, we think 
the demand reasonable. 

It is, therefore, ordered, that the judgment of the lower court be 
annulled, so as to increase ‘the damages allowed to defendants, by 
adding ten per cent. on the amount of the judgment enjoined ; and that, 
as thus amended, said judgment be affirmed at appellant’s costs. 








No, 8540. 


Mrs. Mary A. PIKE ET AL. vs. J. W. BATES, SHERIFF 
? 9 
A. L. GUSMAN ET ALS. 


After once granting an order of injunction, the Judge cannot revoke it without notice to, and 
hearing of the party in whose favor it was granted. 

The brief of one of the defendants in this case is ordered by this Court to be taken off the 
files and returned to its author, for indecorous language towards the opposite counsel. 
PPEAL from the Seventeenth Judicial District Court, Parish of 

East Baton Rouge. Sherburne, J. 


Herron & Beale, F. I. Richardson and H. B. Magruder, for Plaintiffs 
and Appellants. 


A. L. Gusman, in propria persona, Defendant and Appellee. 


The opinion of the Court was delivered by 

FENNER, J. On May 31, 1881, the plaintiffs applied for, and obtained 
a writ of injunction against the defendants, under an order requiring 
plaintiffs to furnish bond with security as therein directed. The bond 
was filed, and the writ of injunction was issued and served. 

Subsequently, in November, 1881, upon a petition to that effect filed 
by one of the defendants, without service on, or notice to the plaintiffs, 
the Judge a quo entered, in open court, his order, “ That the injunction 
against A. L. Gusman and J. W. Bates, sheriff, be, and is hereby 
revoked.” 

From this order, on the following day and at the same term, plaintiffs 
applied, by motion in open court, for a suspensive appeal. On refusal 
of the Judge to grant the same, plaintiffs applied to this Court for 
mandamus to compel him to grant the appeal, and this Court issued its 
peremptory writ to that effect, in obedience to which the present appeal 
is brought up. 

We have no concern here with the grounds of the Judge’s action. 
Whatever they may have been, he was wrong in revoking the order 
granting the injunction, without notice to, and hearing of, the parties in 
whose favor the same had been granted. Martin vs. Thiery, 29 A. 362. 
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It is, therefore, ordered, adjudged and decreed, that the order 
appealed from be avoided and annulled, and that the injunction be 
reinstated, to stand as if said order had never been made, costs of this 
appeal to be paid by appellee. 


BermupdeEz, C.J. We have noticed with regret, that the brief filed 
in this case by Mr. Gusman, contains reprehensible, indecorous reflec- 
tions and irregular charges on opposite complaining counsel, apparently 
calculated to asperse their good name and reputation. 

We would have ordered the return of the brief before this, but we 
thought it preferable to retain it while the case was under consid- 
eration. . , 

Parties appearing in their own behalf, as Mr. Gusman did in this 
instance, are, like advocates, required to plead their cases orally or in 
writing, with propriety and decency, and must not indulge in personal 
remarks against the parties or their counsel. C. P. 486. 

Briefs of that description, cannot, after the determination of a con- 
troversy, be permitted to remain, as a piece of scandal, among the 
proceedings. 

At the request of counsel, it is, therefore, ordered that the brief 
alluded to be taken from the files of this case, and returned to its 


author. 








No. 8486, 
Tue STATE or LovISIANA vs. AMELIA KIMBLE. 


When stolen property is found in the possession of the person charged with lareeny, it is for 
the accused to show how he came by said property, and it is for the jury to decide 
whether his account or explanation of such a fact is reasonable or sufficient, or not. Such 
account is not to be taken for true, simply becanse the prosecution does not rebut it. 


PPEAL from the Fourth Judicial District Court, Parish of Caldwell. 
Bridger, J. 





Robt. J. Caldwell, for Defendant and Appellant : 


Only one question of law is presented. 

"One found in possession of stolen property, and who gives a reasonable account of how he 
came by it, throws the burden of proof on the State to show that the account is false.” 
3 Greenleaf, Section 32; 2 Bishop Crim. Procedure, Section 746. 

Defendant was found guilty, at the January term, 1882, of the above court, of the larceny of 
a chair worth seventy-five cents, and sentenced to one year's imprisonment at hard labor. 

Greenleaf and Bishop refer to Common Law authority, and their doctrine seems to be good 
law. Archbold and Wharton only say, that recent possession of stolen property raises a 
presumption of guilt—that is correct doctrine. That does not meet the case. 

The District Judge says: ‘The presumption, that newly stolen goods found in the possession 











ey 


be 


is 





NEW ORLEANS, MARCH, 1882. 





State vs. Kimble. 





of defendant, were stolen by him, may be overcome by evidence explaining the posses- 
sion ; any such evidence legitimately tending to explain the possession should be received 
and considered.” 

He throws the burden of proof on defendant. 

Bishop says that the prisoner's ‘‘explanation may be produced in evidence to the jury in his 
behalf, and if it is not shown by the prosecution to be false, its weight in the scale for him 
will be very considerable. . ” *  $Such an explanation, especially if given 
instantly upon the property being discovered, and the accusation brought home to the 
prisoner's knowledge, is deemed a part of the res geste."’ Same volume. 

Bishop further says, that this ‘is the doctrine of reason, and not apparently contradicted by 
any authorities requiring notice.” 

Defendant respectfully submits that the Judge ought to have charged as requested—it is the 
Common Law rule The question presented is one relating to evidence and to the burden 
of proof. Greenleaf has always been regarded as the best authority. 

Besides all this, every presumption is in favor of defendant. 


J.C. Egan, Attorney General, for the State, Appellee : 


1. The following is not a correct principle of law, and should not, therefore, be given to the 
jury: ‘‘The general rule is, that where a man in whose possession stolen property is 
found, gives a reasonable account of how he came by it, it is incumbent on the prosecu- 
tion to show that the account is false” Bishop on Crim. Pro., Sec. 746, with note. 
The fullowing, taken together with the rest of the charge, properly lays down the law of 
evidence in a case of larceny: ‘‘ Where the stolen goods, immediately after the theft, are 
found in the possession of defendant, the presumption is that he stole them; and if he 
give a reasonable account of how he came by them, the prosecution is not bound te show 
such account to be false. Possession of stolen property is not of itself sufficient to warrant 
aconviction. It is only a circumstance to be considered with other evidence. The pre- 
sumption that newly stolen goods found in the possession of defendant were stolen by 
him may be overcome by evidence explaining the possession. Any such evidence legiti- 
mately tending to explain the possession should be received and considered. 

3. ‘* It may be laid down generally, that whenever the property of one man, which has been 
taken from bim without his knowledge or consent, is found upon another, it is incumbent 
on that other to prove how he came by it; otherwise the presumption is, that he obtained 
itfeloniously. This, like every other presumption, is strengthened, weakened or rebutted 
by concomitant circumstances, too numerous in the nature of the thing to be detailed.” 
Roscee’s Criminal Evidence, 5 Am. Ed., p. 18 ; Ib. p. 643; Criminal Law Magazine, Vol. 

~ I. p. 11; Waterman's U. S. Crim. Digest, Sec. 392, p. 406; Archbold’s Cr. Pr. and Pl., 7th 
Ed., Vol. 2, pp. 397, et sey.; Wharton's Am. Crim. Law, 4th Ed., Secs. 722 and 730. 


as 


The opinion of the Court was delivered by 

Bermupez, C. J. The prisoner was prosecuted for larceny, tried, 
convicted and sentenced to twelve months at hard labor in the 
penitentiary. 

It is sought on appeal to have the judgment set aside, on the ground 
that the District Judge refused to charge the jury that “the general 
rule is that where a man in whose possession stolen property is found, 
gives a reasonable account of how he came by it, it is incumbent on the 
prosecution to show that his account is false.” 

The rule is recognized by Greenleaf, but qualified by Bishop, who 
adds: “ But if the account given by the prisoner be unreasonable or 
improbable on the face of it, the onus of proving its truth lies on him. 
50 
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Suppose, for instance, a person were to charge me with stealing this 
watch, and I were to say that I bought it from a particular tradesman 
whom I name ; that isa prima facie reasonable account, and I ought not 
to be convicted of felony, unless it is shown that the account is a false 
one.” Bishop Crim. Proc. Sec. 746, N.4; Reg vs. Crowhurst, 1 Car. 
and L. 370; see also Waterman Crim. Dig. Sec. 392, p. 406. 

The Judge charged the jury that “ where the stolen goods, immedi- 
ately after the theft, are found in the possession of the defendant, the 
presumption is that he has stolen them, and if he gives a reasonable 
account of how he came by them, the prosecution is not bound to show 
such account to be false. Possession of stolen property is not of itself 
sufficient to warrant a conviction, it is only the circumstance to be 
considered with the evidence. The presumption that newly stolen 
goods found in the possession of defendant were stolen by him, may be 
overcome by evidence explaining the possession. Any such evidence 
legitimately tending to explain such possession, should be received.” 

The court did not err in refusing the charge asked, and in giving 
that which it did. The question of reasonableness of the account or 
explanation given by the accused, is a matter for the consideration of 
the jury. If the account is justified by the accused, and is considered 
reasonable by the jury, and the State has not disproved it, or if it raises 
a reasonable doubt, it is the duty of the jury to acquit ; while if the 
account is unreasonable or improbable on its face, or if the accused does 
not verify his explanation, the jury should find against him. Arch- 
bold Cr. Pr. and Pl. 7th Ed. Vol. II, p. 397; Wharton Am. Crim. L. 4th 
Ed. Secs. 728, 730; Roscoe’s Crim. Ev. 5th Am. Ed. pp. 18, 648; Crim. 
Law Mag. V. I, p. 11. 

We have no opinion to express touching the extent of the punishment 
inflicted. The District Judge could have sentenced the accused from 
one day to two years at hard labor. He condemned the prisoner to 
twelve months in the penitentiary. 

Judgment affirmed. 
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No. 8381. 


~] 
1 THE STATE OF LOUISIANA vs. MARY J. BARNES. 
t Unskilfal treatment of the deceased is not a ground for acquittal of the accused, in a case 
. of murder, when the wounds have been inflicted with a murderous intent. 
The Judge is not absolutely bound by the answer of the juror on his voir dire, that he has, or 

‘ has not formed an opinion, when such answer is contr:dicted by the facts or circum- 

stances of the case. 

PPEAL from the Sixth Judicial District Court, Parish of West 
a 
é Carroll. Brigham, J. 
B 
y . 4 
J. C. Egan, Attorney General, for the State, Appellee : 
. 1. The refusal of the Court to charge as requested by counsel for accused is correct when 
‘ such charge contains an opinion of the effect of the evidence. 12 A. 195; 22 A. 43. 
1 2. Unskilful treatment is not a ground for acquittal of accused when wounds have been in- 
v flicted with a murderous intent. 12 A. 274; Waterman's U. S. Crim. Digest, Secs. 104, 
‘ 105, 106 and 107, p. 264. 

3. Specitic acts of violence are not admissible in evidence to prove the bad character of de- 

ceased. 43 Ga. 88; 56 N. Y. 642; 16 A. 385. 
4 4. The Judge before whom the examination of a juror on his voir dire is held, is the most 
' competent to pass upon his competency, and said judgment will not be disturbed unless 
7 there has been some error of law made therein to the detriment of the accused. 
1 5. The citing of a parallel case, by the court a qua, to explain the law to the jury, is not a 


discussion of the evidence, either directly or inferentially, and therefore not a good 
~ objection. 


: The Defendant and Appellant unrepresented, 

; The opinion of the Court was delivered by 

, Topp, J. The defendant was indicted for the murder of Mike Barnes, 

, and convicted of manslaughter, and sentenced to five years’ imprison- 
ment in the penitentiary, and from this sentence has appealed. 

. There is no assignment of errors filed in this Court. No appearance 

, by counsel, either by brief or oral argument. In the absence of such, 

) 


we do not deem it necessary to discuss every point raised by the bills 
of exceptions found in the record, but after thoroughly examining the 
record, shall confine our attention to such questions only as we deem 
inaterial to the determination of the case. 

The only ones deserving consideration relate, first, to the refusal of 
the Judge to charge the jury “ that, if they believed from the evidence 
that the deceased could have survived the blows inflicted, if he had 
received proper medical treatment, this creates a reasonable doubt and 
the jury must acquit.” 

The Judge's refusal to so charge was proper. In the first place, to 
have given this charge in the words quoted, would have involved the 
statement of the Judge that blows had been inflicted upon the deceased, 
which the evidence 





would have been unwarrantable comment on 
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touching a very material issue, and besides, would have charged, by 
implication, that the deceased had not received proper medical treat- 
ment. But apart from this, it was a correct enunciation of the law on 
the subject. 

In the case of the State vs. Scott, 12 A. 274, the Judge was asked to 
charge the jury: “Ifthe wound was not necessarily mortal, but by ill 
treatment became so, they will find the defendant not guilty.” It was 
held that his refusal to so charge was proper. And in so ruling, the 
Court used this language: ‘Ifa person dies of a wound inflicted with 
a murderous intent, whose life might have been saved by the skill of a 
surgeon, whom it was impossible to procure, the crime is none the less 
murder. The true point is, did the party die of the wound inflicted by 
the accused? Ifhe did, the fact that he had no surgeon, or an unskilful 
one, or a nurse whose ill appliances may have aggravated the original 
hurt, cannot mitigate the crime of the person whose malice caused the 
death.” See also Com. vs. MePike, 3 Cush. 181; McAlister vs. State, 
17 Ala. 434; Com. vs. Costley, 118 Mass. 1; State vs. Maphy, 33 
Iowa, 270; Com. vs. Haskell, 2 Allen, 136. 

2. The Judge sustained the challenge of the State to the competency 
of a juror under the following circumstances: The juror was exam- 
ined on his voir dire, and stated that he had talked with one of the 
witnesses, who was present at the killing, and had also heard of the 
homicide from others, and that from what he had heard, had formed 
an opinion, but that opinion was not of a fixed character. The Judge 
stated in the bill in support of his ruling, that the juror lived about a 
mile from the scene of the homicide, and that the witness referred to 
was the main witness in the case ; that he, the juror, was at the place 
soon after the wound was inflicted, and assisted in burying the deceased. 
That it was evident that he knew all about the case, and was anxious 
to get on the jury. We think, under these facts, that the ruling was 
correct. There is no respectable authority supporting the doctrine that 
the judge is stripped of all discretion touching the competency of a 
juror, who, on his voir dire, answers all right touching his competency, 
so far as relates to his bare assertion that he has formed no fixed opin- 
ion, although it may be evident from the facts disclosed on his exami- 
nation, that his assertion was false, and his motive in making it corrupt. 
In this instance, the juror was a near neighbor, one of the first on the 
spot, conversed with the main witness who alone had witnessed the 
killing, and yet had no fixed opinion! If a Judge, though convinced 
that a juror is incompetent, and that he has so shaped his answers as to 
conceal his incompetency, out of a desire to get on the jury, has no right 
to exclude him, then it might well happen that it would be impossible 
to procure a conviction in some cases, however flagrant the crime and 
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plain the proof. And on the other hand, such a rule might operate to 
the prejudice of the accused at times, and prevent his acquittal, how- 
ever innocent. The Judge is not absolutely bound by the answers of 
the juror, that he has or has not formed an opinion, when such answer 
is opposed and inconsistent with facts and circumstances disclosed by 
the juror on his examination, or otherwise legally known to the Judge. 
Resides, a distinction can very properly be made between the ruling of 
a Judge, who declares a juror competent against the challenge of the 
aecused, and forces him on the jury against the protest of the accused, 
and the ease where he declines to let one serve on the jury whom the 
accused may want there. In the one case, the juror, who is forced on 
the aceused, may not only, on account of previous bias, prevent his 
acquittal, but secure his conviction, whilst in the other case, it is to be 
presumed that the juror chosen in the place of the one rejected, is- an 
impartial juror, such as the law requires; and in this case, there is no 
complaint that the juror chosen in the place of the one excluded was 
not in every way competent. And if, notwithstanding the exclusion of 
the juror that the accused was anxious to have, a fair and impartial 
jury was obtained, and we find no charge that it was not so, surely we 
cannot conclude that the accused was soseriously injured by the ruling 
as to entitle him to a new trial, or, in fact, that anything whatever was 
done to his prejudice. 

We find no error in the proceedings, and the sentence and judgment 
are, therefore, affirmed with costs. 

Chief Justice Bermudez and Justice Levy dissent. 





DIssENTING OPINION. 

Bermupez, C. J. I respectfully dissent from the opinion and decree 
of the majority of the Court in this case, for the reason, that in my 
opinion, the exception taken to the ruling of the District Judge on the 
challenge of the juror, for cause, should be sustained and the case 
remanded. 

The juror, sworn on his voir dire, said: that he had a talk with one 
of the witnesses who was present at the time of the homicide, and who 
was a small boy. 

The juror further pointedly said: that from what he had heard, he 
had formed an opinion, but the opinion was not of a fixed character and 
could be removed by competent testimony, and that he would be 
governed entirely, in rendering a verdict, by the law and the evidence 
on the trial. 

The District Judge says in the bill, ‘ that the juror lived about one 
mile from the scene of the alleged homicide ; the witness referred to was 
the main witness in the ease, being the boy alleged to have been chas- 
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tised by the father, who was alleged to have been murdered by the 
accused. He was at the house of the accused soon after the affray and 
difficulty, and after the death, helped to put the deceased in the coffin. 
It was apparent to the court, continues the Judge, that he well knew 
all about the case, and was anxious to get on the jury, and for good 
and sufficient reasons to act, knowing all the facts and having formed 
an opinion, after having conversed with the witness, the court rejected 
him as incompetent.” 

It does not appear what the opinion was, which the juror, on his voir 
dire, stated he had formed. It cannot, therefore, be inferred that it was 
unfavorable to the accused. 

If any deduction could be drawn, it should rather be that the juror 
was a friend of the deceased, having helped to place his body in the 
coffin, thus rendering him the last service, and that he was, as such 
friend, inclined adversely to the accused. I think that nothing shows 
what his feelings were, and that the opinion to which he refers was a 
mere impression received without any deliberation. 

The answer which he made shows clearly that not only it was not a 
fixed opinion, a bias, which was not susceptible of being removed, but 
that it was such as could be changed, and that he would be guided 
exclusively by the evidence and the law governing the case. 

In State vs. Brette, 6 A. 653, in which a juror stated that ‘ from the 
rumors he had heard, his mind was biased, but such bias may be removed 
after he has heard the evidence, and his mind is open to conviction, 
and he thinks he can do justice between the parties,” the Court held he 
was a good juror. 

In State vs. Ward, 14 A. 673, the Court decided, that the opinion 
formed, which disqualifies a juror, must be a deliberate one. 

Also in State vs. Ricks, 32 A. 1098, since followed, which was a case 
in which a juror had first declared, and afterwards reiterated, that he 
had formed a fixed opinion in regard to the guilt or innocence of the 
accused, from conversations with persons whom he did not know were 
or not witnesses, but that the opinion would yield to testimony showing 
the facts to be different from those that he had heard, we held that he 
was a competent juror. The opinion was not a deliberate, decided 
and absolute one, which could not be changed. 

On the trial of Aaron Burr, Chief Justice Marshall said, that those 
strong and deep impressions which will close the mind against the 
testimony that may be offered in opposition to them, which will combat 
that testimony and remit its force, do constitute a sufficient objection 
tohim. ‘ Those who try the impartiality of a juror ought to test him 
by this rule.” Burr trial, Vol. I, p. 416; State vs. George, 3 Rob. 535; 
State vs. Brown, 4 A. 505; 11 A. 607; 6 A. 653. 
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In the present case, had the accused challenged this juror on the 
same ground that the State has done, and had the court overruled the 
objection, the ruling could not have been sustained. 

The rule must in future be made to operate so as to apply, with equal 
impartiality, to the State and to the accused. 

Conceding the facts to be as stated by the District Judge, it is not 
perceived how the juror could be declared incompetent because he 
appeared on the spot after the occurrence and happened to converse 
with one who was to be a main witness. 

The law could not disqualify a Judge, even if the Judge were a 
material witness. Jurors are sometimes themselves heard as witnesses 
in cases proceeding before a jury of which they form part. It does not 
pronounce the disqualification of this juror, and no good reason or 
authority is shown why he should not sit on the trial of the case. 

Before submitting the case to the jury the Judge could have warned 
them in his charge that their duty would be to determine the case on 
the evidence adduced on the trial, and not at all on facts, the knowledge 
of which might have been acquired otherwise, previous to, and outside 
of the trial. 

The presumption is, that when thus admonished and guarded, the 
jury would have responded to the responsibility imposed by law upon 
them. 

I have taken pains to review all the authorities within reach, many 
of which are cited in the decisions, and I remain satisfied of the correct- 
ness of the affirmed ruling in 32 A. 1098, and of its applicability to the 
present case. See 33 A. 890, 1241; State vs de Rancé, ante, 186. 

I, therefore, think that the verdict should be set aside, and the judg- 
ment and sentence annulled, and the case remanded for further 
proceedings according to law. , 

Mr. Justice Levy concurs in this opinion. 








No. 8504. 


Heirs OF JOHN P. MicneEr vs. N. KinG Knox Et Aus. HEIRS OF 
EsrpaNneT, INTERVENORS. 

The will of the husband, who left no forced heirs, having bequeathed the usufruct of his share 
of the community property to the wife, giving her, at the same time, the right to sell the 
said property itself, the wife, accordingly, sold such property and bought it in herself at 
the public sale. Held, that she acquired by this purchase all the rights that any other 
purchaser would bave acquired, and that she could convey a valid title to the property. 

The Parish Court could legally aathorize a married woman, in the absence of her husband, 

to purchase property ofthe value of more than 8500. 
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PPEAL from the Seventeenth Judicial District Court, Parish of 
East Baton Rouge Sherburne, J. 








Favrot & Lamon and Edward Simon, for Plaintiffs and Appellants. 
Herron & Bealeand J. & G. W. Burgess, for Defendants and Appellees. 


C. D. Favrot, for the Intervenors. 





The opinion of the Court was delivered by 

Pocus, J. John P. Michel died in 1854, in East Baton Rouge, leaving 
no ascendants or descendants, and leaving a considerable estate in 
community with his surviving wife, Josephine Michel, to whom he 
bequeathed his entire share of the movables belonging to the commu- 
nity, also bequeathing to her the usufruct of his share of the immovable 
property, without security on her part. 

His will, which was rather ambiguous, in so far as it gave to special 
legatees such portions of his share of the immovables as would not have 
been disposed of by his wife, at the time of her death, was fully inter- 
preted by this Court in a decision reported in 10 Annual, p. 352, in 
which her rights as legatee of all the movables, and her rights as 
usufructuary of the decedent’s share of the immovables were spe- 
cially recognized, with the power and authority tosell at public auction 
at her option, and on her own terms, all the property subject to her 
usufruct, and to exercise her said rights on the proceeds of the sale 
thus made. 

Such sale was made in August, 1855, resulting iu Mrs. Michel's 
purchase of a large portion of the immovable property of the succession 
and community. After the sale, she retained the ownership and posses- 
sion of the property which she had bought, and received for her use 
the proceeds of so much of the property as was purchased by strangers. 

In October, 1871, Mrs. Michel made a donation inter vivos to Mrs. 
Adéle Bory, an intimate friend of hers, of a valuable piece of property, 
situated in the city of Baton Rouge, valued at $8,000, and forming part 
of her purchase of August, 1855, which donation was subject to an 
annual rent of $600 during the remainder of the donor’s life, to be paid 
to her by the donee in equal monthly instalments. 

Between December, 1870, and December, 1871, Mrs. Michel executed 
several promissory notes, of various sums, amounting together to 
$8,180, payable to the order of Mrs. Bory, who negotiated the same, by 
endorsement, to two or three different persons, and in March, 1873, 
these notes, being then held by N. K. Knox, Mrs. Bory executed in his 
favor, a mortgage on the immovable property donated to her by Mrs. 
Michel, in order to secure the payment of said notes. 
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Mrs. Michel died in 1872, and at the settlement of her succession in 
1873, N. K. Knox, received from the administrator the sum of $1,900, 
on account of Mrs. Michel’s notes, held by him as stated above. 

In September, 1874, the property donated to Mrs. Bory was sold for 
taxes, assessed in her name, and adjudicated to N. K. Knox, one of the 
defendants herein. 

After reciting in substance the foregoing facts, which are shown by 
the record, plaintiffs, as heirs and legatees of John P. Michel, and 
intervenors as heirs of Mrs. Michel, seek, by this suit, to obtain a judg- 
. ment, decreeing the nullity of the donation to Mrs. Bory, and of the tax 
sale to N. K. Knox, so as to revert the title of the property to the suc- 
, cession and community of John P. Michel and wife, and decreeing the 
nullity, for want of consideration, of the notes executed by Mrs. Michel 
. in favor of Mrs. Bory, and also condemning Knox to pay and restore to 





them the sum of $1,900, paid to him on account of said notes, by the 
administrator of Mrs. Michel’s succession. 
The defendants pleaded the general issue, and averred specially the 





‘ validity of all the transactions alleged by plaintiffs to be fraudulent, 
. null and void, averred the good faith of Knox in his purchase, and 
. concluded with a prayer in case of a decree annulling the donation and 
. the sale, for reimbursement of the taxes paid, and improvements placed 
. by Knox and Mrs. Bory on the property. They also urged the plea of 
. res judicata against intervenors, as heirs of Mrs. Michel, based on the 
- judgment homologating the final account of administration of Mrs. 
Michel’s succession, to which they were parties as defendants and as 
A opponents. 
n - Plaintiffs and intervenors are appellants from a judgment of the 
rm District Court rejecting all their demands. 
e As the title of Mrs. Bory, under the donation, underlies the contro- 
* versy on the first branch of the case, we shall first direct our attention 
“ to plaintiffs’ attack on that transaction. 
- The nullity which plaintiffs charge is on the theory that at the time 
rt of the donation the naked ownership of Michel’s share of that piece of 
ss property was in his heirs and legatees, and that under the will, Mrs. 
d Michel, being only the usufructuary of her husband's share, she could 
not dispose of the property by gratuitous title. 
vl The fallacy of this position, which has caused this complicated litiga- 
to tion, and is the main prop of plaintiffs’ entire superstructure, can be 
ry easily demonstrated, both on principle and authority. 
3, Under the will, as interpreted by the opinion and decree of this 
is Court, Mrs. Michel had the option to exercise her right of usufruct on 
8. her husband’s immovables, directly, or by provoking a sale of the same 


at public auction, to have her usufruct established on the proceeds of + 
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the sale. If she elected to exercise her usufruct on the property itself, 
she would have been subjected to the rules of the perfect usufruct, 
under which she could not acquire title to the property, which she was 
legally bound to restore to thé owners at the termination of the usufruct. 
If, on the other hand, she chose, as she did, to have the property sold, 
to enjoy the usufruct of the proceeds of the sale, she was governed by 
the rules of the imperfect usufruct, under which she became the owner 
of the funds, subject to the obligation of accounting for the same to the 
heirs and legatees of her husband, at the expiration of the usufruct. C. 
C. 535, 536, 549 ; Succession of Hayes, 33 A. 1143. 

Up to the sale of August, 1855, she was owner, in her own right, of 
one-half of the property, and usufructuary of the other half with the 
naked ownership in the heirs and legatees of the decedent. 

By the sheriff’s adjudication to her on August 4, 1855, she acquired a 
title under a purchase, “as valid and binding as though made by any 
disinterested third party,” C. C. 1146; and by operation of law, the 
purchase price was turned over to her, with her usufruct attaching to 
one-half of the same, and quoad that property, she became at the termi- 
nation of the usufruct, indebted to the heirs and legatees of her husband 
for one-half of the proceeds of the sale. She thus acquired as complete 
and perfect a title to this property, as that which third parties acquired 
to the property purchased by them at that auction sale. As such 
owner, she was impeded by no law from disposing of her lawful prop- 
erty by sale or donation, and hence, her donation to Mrs. Bory trans- 
ferred an untrammelled title to the latter. 

But, as Mrs. Bory’s husband was absent from the State, she obtained 
the authorization of the Parish Judge for the purpose of legally accept- 
ing the donation, and it is contended that the property, being valued at 
$8,000, the Parish Judge was incompetent for want of jurisdiction 
beyond $500, to grant the order, and that, therefore, the wife being 
authorized by neither husband nor Judge, the donation was a nullity. 
This objection is predicated on the requirements of Arts. 126, 127 and 
128, of the Civil Code, regulating loans made by married women, and 
the authorization in this case must be regulated by Art. 132, in which 
no reference is made to the amount involved, and we hold that the 
Parish Judge was competent to authorize a married woman to accept a 
donation without reference to the value of the property donated. But 
as this question is stripped of practical importance under our present 
judiciary system, we shall not elaborate the reasons which led us to 
that conclusion. For be that as it may, we are clear that plaintiffs have 
no authority in law to institute this inquiry, or to urge this nullity. 

Art. 134 of thé Civil Code provides, that “ proceedings to annul the 
acts of the wife, for want of authority, can be instituted ONLY by the 
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husband or wife or by their heirs.” This Article is too clear and unam- 
biguous to need any judicial interpretation of its meaning and import. 

Mareadé, (Vol. I. p. 567) commenting upon the corresponding Article 
of the Napoleon Code, of which our Article is a literal translation, uses 
the following terse and decisive language: “ L’acte n’est qwannulable 
et Pannulation n’en peut étre demandée que par la femme, le mari ou 
leurs représentants ; elle ne pourrait pas l’étre par ceux ou les repré- 
sentants de ceux qui ont contracté avec la femme.” 

Hence, we conclude that the act being only voidable, the nullity is 
only relative,and none but the parties specially authorized by law can 
seek to have the nullity declared, and a fortiori are these plaintiffs 
representing rights under the donor, silenced in the matter. Roberts 
vs. Wilkinson, 5 A. 370; Lafitte et al. vs. Delogny et al., 33 A. 663, 
and authorities therein quoted. 

Hence, that plea falls. 

Thus, it is clear that by the sale of August, 1855, the succession of 
Pierre Michel having been divested of all title to the property, and 
Mrs. Michel having voluntarily parted with her title by the donatiou 
of October, 1871, plaintiffs, as heirs and legatees of Michel, and as cred- 
itors of Mrs. Michel, for the account of her imperfect usufruct, and the 
intervenors, as heirs of Mrs. Michel, whose distinct rights in these vari- 
ous capacities have all accrued subsequently to the act of donation, had 
no more title or interest to the property in 1874, when it was sold for 
taxes and brought in by the defendant, Knox. 

Hence, it follows that the validity or nullity of that sale is of no con- 
cern to them, and, therefore, they have no right to judicially assert the 
nullity of that sale, which cannot be disturbed in this suit. They 
cannot champion the rights of Mrs. Bory, the expropriated owner, who 
does not complain. 

As to the nullity of the notes, the evidence shows that Knox acquired 
them in good faith, and for consideration. The burden of proving 
want of consideration was, therefore, on plaintiffs, and this they have 
utterly failed to do. Smith’s Mer. Law, p. 257 ; Ogden vs. Marchand ; 
29 A. 61; 38 A. 94; 21 A. 200. 

The claim of plaintiffs for restitution of the sum of $1,900, paid 
to Knox by the administrator of Mrs. Michel’s succession, is barred 
by the prescription of three years, under the provisions of Art. 1138, C. 
C., which says: ‘The action on the part of the creditors who have not 
been paid, against the creditors who have been, is prescribed by three 
years, counting from the date of the order or judgment, in virtue of 
which the payment has been made.” The judgment was rendered in 
1873, and this suit was filed in 1878. 
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- The record shows that the intervenors were parties as heirs, by cita- 
tion, and as opponents, in the matter of the final account of adminis- 
tration, homologated by the judgment of May, 1873, by which they 
are bound, and they are thus debarred from the right of contesting the 
validity of the payment made to Knox. 

Having considered and answered all the points suggested by plain- 
tiffs in their pleadings in this case, we think that there is no error in 
the conclusions reached by the District Judge. 

The judgment appealed from is, therefore, affirmed at appellants’ 
costs. 











No. 8169. 


THE STATE OF LOUISIANA EX REL. UNIVERSITY OF LOUISIANA Ys. 
E. A. BuRKE, TREASURER. 

The holder of a warrant in the general fund under an appropriation which is not imperatively 
required to be made by, and the amount thereof fixed in the Constitution, is not entitled 
to be paid out of said fund concurrently with the holders of constitutional warrants for 
salaries fixed by the Constitution. 

In such a proceeding, the court is not authorized to look beyond the pleadings, and grant 
other relief than that specifically asked. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 





Carleton Hunt, for the Relator and Appellant : 


Warrants issued to meet the appropriation made for the support of the University of Louis- 
jana, pursuant to the provisions of Article 230 of the Constitution of 1879, are constitu- 
tional warrants, and, as such, are entitled to be paid on the same footing as warrants 
issued for salaries of constitutional officers. See32 An. 1216. 


J. C. Egan, Attorney General, for Defendant and Appellee. 


The opinion of the Court was delivered by 

Topp, J. This is a mandamus proceeding to compel the payment by 
the State Treasurer of certain warrants held by the University of 
Louisiana, of the State series of 1880. 

The Constitution of 1879, among its other provisions, declares : 

‘‘ The General Assembly shall from time to time make such provision 
for the proper government, maintenance and support of said State Uni- 
versity, and all departments thereof, as the public necessities and well 
being of the people of Louisiana may require, not to exceed ten thousand 
dollars annually.” 

The legislature, by Act 71 of 1880, appropriated for the support of 
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the University, by authority of this Article, ten thousand dollars for 
each of the years 1830 and 1881, and the warrants in question were 
issued under the provisions of this Act. 

The answer of the Treasurer, supported by his evidence, shows that 
there is no money to pay ordinary warrants, that is, warrants whose 
payment is not absolutely required by the Constitution, and that the 
rule of his office was to give the warrants issued to pay salaries of 
Constitutional officers, the preference. 

In the ease of the State ex rel. Collins vs. Burke, 32 A. 1215, this 
Court held: 

** That warrants for the salaries of Constitutional officers, where the 
amounts of such salaries are fixed by the Constitution, are entitled to 
he paid out of the general fund of the State by preference and priority 
over all other warrants against such funds.” 

The Relator claims to be paid the amount of the warrants concur- 
rently with all warrants issued to Constitutional officers. 

The relief sought is too broad. There are warrants which are issued 
to Constitutional officers, representing the three branches of the govern- 
meut, whose salaries are fixed by the Constitution, and must be paid 
by preference over all other officers whose salaries are not so fixed. 
This was expressly decided in the Collins case above réferred to. 

The warrants held by the Relator were not issued to any officer 
whose salary is fixed by the Constitution, but to an institution in 
whose favor the Constitution does not provide by a fixed allowance. 

In the first instance, the warrants represent the debt of the State 
determined by the Constitution, and its payment imperatively required 
hy the mandatory terms thereof. 

In the second instance, the warrants represent a liberality of the 
State measured by the discretion of the legislature, and which must 
remain in suspense in the event of a depleted treasury. 

In an application for a mandamus, the Court is powerless to grant a 
relief different from that specifically asked. 

Had the Relator prayed for payment by preference over, or concur- 
rently with, other specified warrant holders, the Court might have 
extended its inquiry, and determined the question presented, but under 
the issue submitted, it is restricted to the sole question, whether the 
Relator is or not entitled to participate in the distribution of the fund 
in the treasury, concurrently with all Constitutional warrant holders 
without discrimination. 

Under the pleadings and the evidence, we are constrained to deter- 
mine the issue in the negative, and decline the special relief sought. 
Judgment affirmed. 
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No. 8560. 
Tuomas B. Ruopes vs. Cuas. E. BLack AND 8S. W. Davis ET AL. 
It is the value ‘of the thing claimed, and not the amount of the judgment sought to be sat- 
tisfied out of it, which determinates the jurisdiction of this Court, when title is asserted 


to the property There being no allegation, no affidavit, no testimony to show the value 
of the property in this case, the appeal is dismissed. 


PPEAL from the Eighth Judicial District Court, Parish of East 
Carroll. Deloney, J. 


Plaintiff and Appellant not represented. 
J. M. Kennedy, for Defendant and Appellee, Chas. E. Black : 


If one of the parties to a contract or written obligation fail or refuse to sign, the obligation is 
not complete, and it is not binding on the others who have already affixed their signatures. 
Wells vs. Dill, 1 N. S. 592; Pothier on Obligations, No. 11; 4A. 546; 2 A. 592; Curtis et 
al. vs. Moss et al., 2 R. 367; 6 N.S. 400. 

Injunctions are matters of strict law; and all proceedings prescribed by law to obtain this 
process must be strictly complied with, under pain of nullity. The execution of a valid 

_ and binding bond is a condition precedent prescribed by law for the exercise of this 
process. C. P. Art. 304; V.S. & T. R. R. vs. Barksdale, 15 A. 467. 

Where the sale of specific property is enjoined by a third party claiming ownership, the law 
fixes the amount of the injuction bond at “ one-half over and above the estimated value 
thereof.” R. S. of 1870, Sec. 1748. 

Where the law fixes the amount of the bond, the judge cannot alter or vary it; no discretion 
is granted him. Maulain vs. Judge, 29°'A. 793; 21 A. 65; 30 A. 314, 283. 

The rule, as one binds himself so shall he be bound, relates to conventional obligations only, 
and does not apply to judicial bonds. H. D. 1023, No. 6 

Where a third party enjoins the sale of specific property upon the allegation of ownership, 
the value of the property seized, and not the amount of the debt for which the seizure was 
levied, determines the jurisdiction of the Court. State ex rel. Mills vs. Judge, 12 A. 48; 
13 A. 510, 592 and 595; 5 A. 31. 


The opinion of the Court was delivered by 

Bermuvez,C.J. Thisisa petitory action coupled with an injunction. 

The plaintiff claims to be the owner of real estate against which exec- 
utory process issued, in the suit of Black vs. Davis, these being the 
defendants herein. 

From a judgment dissolving the injunction, on a rule by Black, the 
plaintiff appeals. 

The rule was based upon the following grounds : 

1, The incompleteness of the bond, as not signed by all therein 
named as sureties. 

2. The insufficiency in amount, not being for one-half over and 
above the estimated value of the specific property, the sale of which 
was enjoined. 

The appellee suggests that this Court has no jurisdiction over the 
matter, there being no evidence of the value of the property. 
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We find in the record no certificate of the officer who made the seiz- 
ure, no testimony, no allegation, no affidavit, to show the value of the 
property to be within our appellate jurisdiction, as a matter in dispute. 

Where a third party enjoins the sale of property as belonging to him, 
it is the value of the thing claimed and not the amount of the judgment 
sought to be satisfied out of it, which determines the jurisdiction of 
this Court. 12 A. 438; 13 A. 510, 592, 595; 5 A. 31. 

We feel bound proprio motu to ignore the case. 

It is, therefore, ordered, that the appeal be dismissed with costs. 








No. 8505. 
EDGAR DAVENPORT ET AL. VS. N. KING KNOX ET AL. 


A radical defect in the assessment, as where the property has not been assessed in the name 
of the true owner, is such a nul'ity that it cannot be cured by prescription. The pur- 
chaser under such a title, who has been evicted, is entitled to be reimbursed the value of 
his improvements and the taxes paid thereon, not including penalties and costs. 


PPEAL from tht Seventeenth Judicial District Court, Parish of 
East Baton Rouge. Sherburne, J. 


C. D. Favrot and Herron & Beale, for Plaintiffs and Appellants: 


Property assessed to Heirs of Englehart cannot be the basis of judgment against the Heirs of 
John Davenport, to whom the assessed property belongs. 28 An.17; 10 An. 771. 

A tax sale is illegal when the tax is levied on more property than is actually owned. An 
assessment on 500 acres being 21500, on 404 acres would only be $1212. 

A sale by collector made in June, 1875, is null and void. 32 An. 228; 30 An. 817. 

A confirmation of sale made by the Auditor in July, 1875, is a nullity for same reason. 

Owners of property are entitled to notice. A tax sale not recorded is not notice tothem. A 
tax sale without notice, without previous seizure, and without being advertised three 
times during ten days, is fatally defective. 

The prescription of five years will not cure such nullities. 

The prescription of five years runs from the recording of the Auditor's deed, not from the 
date of the tax sale. 

Prescription of five years, under Act of 1855, cannot apply to a tax sale made by the tax 
collectur. Such sale does not pass title, but only gives a right dependent on future 
contingencies. 

A tax sale, under Act 47 of 1873, not followed by an order of possession. taken contradictorily 
with former owner, cannot form the basis of prescription. 32 An. 704. 

The onus probandi is on the party claiming, by virtue ef a tax sale, to show that the formali- 
ties required in making the assessment have been complied with. 33 An. 520. 


Burgess d& Burgess and W. J. Knoz, for Defendants and Appellees: 


Assessments stand in lieu of judgment in ordinary judicial sales. 29 A. 508; 10 A. 74; 
10 L. 276. 

There is no difference in execution sale and tax sale, except in mode and period of advertising. 
11.491. All informalitiesin public sale, such as want of seizure, notice, advertisement 
and other relative nullities, are prescribed by 5 years. 14 A. 790; 21 A. 505, 585; 29 A. 
534; 33 A. 1045. 
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Where Jand is assessed for a long term of years, in the same name and style as Heirs of Engle- 
hart, or Englehart’s Heirs, and taxes are paid by the heirs, or their agent, for a series of 
years, afterwards sold for taxes, or as forfeited land to the State under same assessment, 
there being no change either in the mortuaria of deceased or in the Conveyance office, 
the sale will be good and preseription applies. 33 A. 554, 816; 11 A. 251. 

Purchasers at tax sale must be reimbursed or tendered. amount so paid before suit can be 
maintained to annul it. 24 A#525. 

And when paid at a void tax sale, so much as was really due on the property for tax sales, he 
is entitled to be refunded. Hopkins vs. Succession Daunoy, 33 A. 1423. 

For possessor in good faith, see 12 A. 545; 1 N.S. 408; 19 A. 25; and 26 A. 587. 

Act No. , 1875, Section 3, which remits and prohibits sales for taxes to November and 
December of that year, was not authorized by the title to the act, and is unconstitutional 
and void. All actions to annul tax sales are prescribed by three years. Acts 1874; 33 A. 
291. 


The opinion of the Court was delivered by 

Topp, J. This is suit to annul certain tax sales and recover the land, 
the subject thereof. , 

The grounds of nullity charged are: illegal assessment, notice, seiz- 
ure, advertisement, and, in short, irregularities in all the formalities and 
requirements preceding and attending such sales. 

The property in question had been owned for many years before the 
sales, by the plaintiffs, who had acquired it by inheritance from their 
ancestress, the wife of John Davenport, and she had derived her title 
to it from her parents, Philip and Magdalene Englehart, the first of 
whom died in 1817, and the latter in 1828. The property was never 
assessed in the names of the plaintiffs, who for many years had been 
the true and undisputed owners of it. It was assessed to the heirs of 
Englehart, and described as 500 acres on Ward’s Creek, with rather a 
vague reference to adjacent tracts. The sale was made of two parcels 
of the land to N. Bertrand and N. K. Knox, respectively, on the 7th of 
December, 1874, and of the residue to E. W. Willis and T. E. Blouin, 
on the 25th of May, 1875. 

It is not necessary to discuss all the questions raised touching the 
several irregularities urged against the sales in question. It is sufticient 
to say, that under our repeated adjudications, the assessment of the 
land, as described above, was radically defective, and was not, and 
could not, be made valid by the alleged acts of ratification. The case 
is not within the principle of Dane vs. March, 33 A. 554; Carter vs. 
City, 33 A. 816; 32 A. 912, 924; Stafford vs. Twitchell, 33 A. 520, and 
authorities there noted. 

The assessment, as has been often said, is, as it were, the judgment 
under which the sale is made, and it is a self-evident proposition that 
a sale of the plaintiffs’ land, under a judgment against the heirs of 
Englehart, would be absolutely null. 10 A. 771; 28 A. 17; 33 A. 520. 
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. In addition to this; the sale to Willis & Blouin, on the 25th of May, 
t, 1875, was made in contravention of a prohibitory law suspending sales 
e, for taxes for a given time. 30 A. 871; 32 A. 223, and case of Weder- un + 
strandt vs. Freyhan, not yet reported. 
" The exception of want of tender cannot prevail in a case of this kind. et 
e Stafford vs. Twitchell, 33 A. 520, and case last above cited. a 
. And in the case of Lague vs. Boagni, 32 A. 914, we held, that in the 3é ie 
P face of a radical defect in the assessment, as in this case, ‘ prescription ‘Sy E 
U cannot be accepted as intended to perfect titles in cases in which the ie 
be gravest irregularities and absolute nullities have been propounded.” ve. 
See also Wederstrandt vs. Freyhan, above cited. eM 
In the Stafford case referred to, and others where the sale was art 
annulled for irregularities, identical or similar to those found in the . 
, instant case, we recognized the right of the purchaser at tax sales to 
claim reimbursement for the taxes paid on the .property and improve- 
‘ ments made thereon. 19 A. 25; 26 A. 587; 33 A. 175; 33 A. 521; Ee 
' 


Wederstrandt vs. Freyhan, 34 A., not yet reported. 

The. testimony in the record does not, however, inform us with accu- 
rt racy as to the amount of taxes (not including costs and penalties) due 
on the lots of land acquired by the defendants, respectively, at time of 


ad sale, and paid by them subsequently to their purchase, or the propor- 
/ tion of the taxes due on the entire tract, paid by each purchaser, and 
J the taxes paid by each separately after their purchase. The costs and F 
? penalties cannot be reimbursed. Hopkins vs. Daunoy, 33 A. 423. 
; Nor are we enabled to make a satisfactory estimate of the value of 
a the improvements made by the several purchasers, from the evidence in 
: the record. This compels us to remand the case for further evidence 


: on these points. 7 

7 It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed, and it is now ordered, 
adjudged and decreed, that the tax sales of the land described in the 





t petitions made respectively on the 7th of December, 1874, and 25th of : a 1 
d May, 1875, be, and the same are hereby declared null and. void, and it im 
l is further ordered, that the case be remanded to the lower court for . ie 
. the purpose of ascertaining the amount of taxes (not including costs oa | 
. and penalties) paid by each of the defendants, respectively, on the lots a 
l or parcels by them purchased, due at the time of sale and subsequently, ; 
' and the value of the improvements by them respectively made, the 
t right to recover which said taxes and improvements is reserved to the ee 


defendants ; defendants to pay costs of both Courts. 
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No. 8527. 


Louisa MATHER ET AL. vs. N. K. Knox anp F. EvGster. 


No one can be allowed to question the validity of a sale and, at the same time, te nae 
demand the proceeds of such sale. 

The tutor’s receipt, by authentic act, for money due his wards, cannot be contradicted ns oral 
evidence 

No law compels the tutor to consult a family meeting or to obtain the authorization of the 
Judge, for the purpose of investing the minor's funds on mortgage, iu accordance with 
the provisions of the Code. 


PPEAL from the Seventeenth Judicial District Court, Parish of 
East Baton Rouge. Sherburne, J. 


H. H. Walsh and Sam’l P. Greves, for Plaintiffs and Appellants. 


Herron & Beale, Burgess d& Burgess and Sam’l P. Blanc, for Defend- 
ants and Appellees. 


The opinion of the Court was delivered by 

Pocué, J. This controversy arises from the following facts, which 
we gather from the record, a statement of which is necessary to a 
proper understanding and a correct'appreciation of the issues presented 
by the pleadings. 

Philip and Ann Hicky at their death, in East Baton Rouge, left a 
large estate, and five heirs, issue of their marriage. 

Among the heirs were the issue of a pre-deceased daughter, Martha 
Hicky Walsh, one of whom, Louisa Walsh Mather, is represented by 
her surviving children, the plaintiffs in this case, whose mother died in 
Iberville Parish in 1861, and whose father, Charles Mather, was quali- 
fied as their natural tutor in 1865. 

In 1869, a large sugar plantation, known as the Hope Estate, and 
other immovable property, and some movable property depending upon 
the successions of Philip and Ann Hicky, being held in indivision by 
the heirs of said successions, a suit for partition was instituted by the 
heirs of age against Charles Mather, as tutor of his minor children, now 
represented by plaintiffs, and resulted in a partition by public sale of 
all the property hitherto held in indivision by said parties. 

At that sale the “ Hope Estate” Plantation was adjudicated to Mrs. 
Adéle Fowler, a daughter of Philip and Ann Hicky, who, in part pay- 
ment of the purchase price, executed three notes of $6,250 each, se- 
cured by mortgage and vendor’s privilege on the plantation in question. 

At the act of partition made in pursuance of the order of sale and 
partition, after charging the minor heirs of Louisa Walsh Mather with 
various sums received by her during her lifetime and by their tutor 
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since the death of their mother, it appeared that a balance of $4,058.83 
was due to said minors. 

On the 12th of March, 1871, Charles Mather, tutor, acknowledged in 
an authentic receipt, to have received payment in full of the balance 
thus accruing to his minor children, and in the same act he ratified an 
investment made by his attorney, H. H. Walsh, the uncle of his 
children, of a sum of $4,666.42, on a second mortgage on ‘ Hope 
Estate,” represented by two notes of Mrs. Adéle Fowler, for the sum of 
$2,333.21 each, maturing respectively in 1872 and )873. 

Now, in 1873, at the suit of Fidel Eugster, as holder of the notes of 
Mrs. Adéle Fowler, secured by vendor's privilege on Hope Estate 
Plantation, and hereinabove described, that property was seized and 
was adjudicated for a sum less than the amount of the notes, to James 
Mather, Fidel Eugster and Nathan K. Knox, the latter two being now 
the sole owners of the property. 

The object of plaintiffs in this suit is to subject the Hope Estate 
.Plantation to a mortgage and vendor's privilege to secure the sum of 
$4,666.42, and interests, amount due to them by the purchaser at the 
partition sale, Mrs. Adéle Fowler, for the main reason that they have 
never received payment for their share in the purchase price of said 
Plantation. . 

In their petition they allege many irregularities and illegalities in 
the partition suit, which resulted in the sale of that Plantation and of 
other immovable property coming from the succession of their great 
grandfather; they charge that no one was ever appointed as their 
tutor, and many other defects, which would invalidate the sale of the — 
Plantation and the titles of the defendants to the same. But the 
prayer of their petition, which determines the character of their action, 
is for the payment of their share of the purchase price of the Planta- 
tion, at the sale effected in the partition proceedings, and operates as 
a formal and binding ratitication, on their part, of the validity of that 
sale, and eliminates from this controversy all allegations of irregularity 
or illegality of the proceedings culminating in the sale. 

No one can be allowed to question the validity of a sale, and at the 
same time to judicially demand the proceeds of such sale. 

The mortgage which was granted by Mrs. Fowler to secure the 
investment of the minors’ funds by their tutor, being second in rank 
to the mortgage and vendor's privilege securing Mrs. Fowler’s notes 
held by Eugster, in execution of which the Plantation was adjudicated 
to defendants for less than the amount of the notes sued on, it followed 
under our laws that the second mortgage unsatisfied was extinguished 
quoad the property sold, which thus went into the hands of the pur- 
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chasers free of the mortgage granted in favor of plaintiffs. C. P. 707, { 

708. q } ' 
The argument that the receipt of the tutor was not true, that the ’ ‘ 

investment of the minors’ funds was injudicions and illegal, can have ' 

: os no effect as to the defendants, who cannot be held responsible for the 

Be! errors and shortcomings of plaintiffs’ former tutor. His receipt for the 
minors’ share in the purchase price was formal and authentic, and ‘ +3 
makes proof of itself; it cannot be contradicted by parol testimony. 
No law compels the tutor to consult a family meeting, or to obtain the 
authorization of the judge for the purpose of investing the minors’ P 
funds on mortgage, in accordance with the provisions of our laws ] 
ordering and regulating such investments. C. C. 347, 348, 351. . 

If the tutor, colluding with the purchaser, falsely acknowledged ) 
receipt of the amount due to his children, which is very improbable, 
or if he jeopardized their interests by accepting in their behalf a second 
mortgage to secure the amount accruing to them from the suecession 
which they inherited, he may be held responsible to them for his- 
errors of judgment, or for his fraudulent mal-administration, but in no 
possible contingency could the property, purchased by these defendants 
at a partition sale which has been ratified by plaintiffs themselves, as we 
have shown above, be subjected to a vendor’s privilege and first mort- 
gage, when neither was created by the acts of the parties, and a 
Jfortiori never registered. : 

Plaintiffs have doubtless a right of action against the tutor for the 
acts of malfeasance with which they charge him, but they have shown 
no right against the defendants, or the property which they acquired 
in good faith at the partition sale through their vendor, Mrs. Fowler. 

Abner Lorn, Tutor, vs. Succession of Melice Antz, 9 R. 236. 

The cases quoted from the 33d Annual Reports by plaintiffs’ counsél 
can give them no relief. 

In the Succession of Antoine Mitchell, page 353, the contention was : 
directly between the minor and her tutrix, whose acts in behalf of 
her ward, when not conforming to the requirements of the law, were 
stricken with nullity, and she was held personally responsible to her ; 
ward. 

In the case of the Heirs of Self vs. Taylor, page 769, the heirs recov- a 
ered property which they had inherited from their ancestor, on the 
ground of the illegality and nullity of the proceedings under which 
they had been expropriated, and it was shown by the evidence, that 
in receiving from their tutor the proceeds of the sale of the property 4 ; 
whieh they revendicated, they were ignorant of the fact, and hence, 
their receiving the price, under such circumstances, could not be con- 

struad as a ratification of the sale. 
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In the present case, plaintiffs, with full knowledge of all the facts 
which they themselves recite at length, claim a mortgage on the prop- ; 
erty sold, in payment of their share of the purchase price, and thus 
show a ratification which could hardly be made more formal and more 

> binding. 

The judgment of the lower court was in favor of the defendants ; a 
. and, being correct, it is affirmed with costs. x 








No. 8525. 
' LioneL L. Levy vs. WM. 8S. CALHOUN AND MEREDITH CALHOUN. ek 


Prescription of a judgment may be interrupted by other modes than a suit in revival of the 
judgment. a 

Citation in a suit of revival, though issued from an incompetent court, has tke effect of inter- ed be 
rupting the prescription of a judgment. 

Acts No. £8 of 1875 and No. 29 of 1879 imposed no such penalty as the destruction of judg- , 
ments in cases of which the records were not re-established in the manner provided for 
by such statutes. 

In suits of revival the burden of proof rests on the defendant, to show that the judgment 
sought to be revived was absolutely null. 


PPEAL from the Twelfth Judicial District Court, Parish of Grant. 
Barbin, J. 








, Miller, Finney & Miller, for Plaintiff and Appellee : 


The law of this State authorizing the revival of judgments was not intended to provide any 
different mode of interrupting prescription of judgment from those applicable to other 
forms of debt, but was only intended to prevent the prescription of judgment debts, and 
to continue them in force from ten years from the date of revival. The prescription of a 
debt evidence by a judgment can be interrupted in the same modes as the prescription 
of debts evidenced in any other way? 30 An. 1071. 





W. F Blackman, for Defendants and Appellants : 


Judgments not revived in accordance with Art. 3547, Civil Code (R. S. 2813) are prescribed by ™ 
the lapse of ten years. ° 

(Citation to revive, unless from the Court that rendered the judgment, does not interrupt the 
prescription. Same. 

The power to confess judgment in favor of the principal, must be special and express to the 
agent. C.C., Arts. 2996-7. “ 


Joseph P. Hornor and Francis W. Baker, on the same side. 


The opinion of the Court was delivered by 

FENNER, J. This case is a sequel to the suit of Calhoun vs. Levy, 
decided by us and reported in 33 A. 1297, and is an action to revive a 
_ judgment, instituted more than ten years after its rendition. 

The defense of prescription is interposed, which plaintiff avoids by 
proof of an interruption thereof, resulting from acitation of the defend- 
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: ants in a former action to revive the judgment, which was brought 
* within the prescriptive term, but before an incompetent court. 

In the case above referred to, on rehearing, although we did not ther 
definitively decide the question of prescription, we had occasion to con- 
sider the legal principles applicable thereto. We there said: 

“If the prescription of judgments and of actious to revive them, is 
subject to the same modes of interruption as apply to the prescription 
of all other rights and actions, it is clear that citation, even before an 
incompetent court, dues operate such interruption. C. C. 3518, 3551. 

“It has been held by our predecessors that the Statute of 1853, now * 
C. C. Art. 3547, did not provide an exclusive mode of preventing the 
prescription of judgments, but left such prescription subject to all the 
other modes of interruption provided by law. 30 A. 1071. 

“We fully concur in the doctrine of that case. The Act of 1858, now 
Art. 2278, C. C., provides that ‘ parol evidence shall not be received to 
At prove any acknowledgment or promise to pay any judgment * * * 
for the purpose, or in order to take such judgment out of prescription, 
or to revive the same after prescription has run or been completed,’ It 
is impossible to reconcile this Article with the theory that the mode 
provided in Art. 3547 is exclusive of other modes of interrupting the 


prescription of judgments. , 

“Tf, then, the prescription of this judgment was interrupted by the | 
citation heretofore referred to, the action to revive yet lies under the P ( 
very terms of the proviso of Art. 3547, which says: ‘ Any party inter- -  (y 
ested in any judgment may have the same revived, at any time before 5 . 
it is prescribed, by having a citation issued, etc.’” Calhoun vs. Levy, P 
33 A. 1297. . ’ 

‘ We have attentively considered the arguments of defendants’ counsel { ‘ 
without finding reason to change the views above expressed. Wecan | — ( 
discover no possible authority possessed by us to hold that the word 
“revive,” as used in the last paragraph of the first Section of C. C. . 





2278, is used by mere clerical error, in lieu of the word “ recover.” 
employed in the Act of 1858, and in Section 1441, R.S. The Code 
prevails over the Statutes, R. S. 3990. We are bound to consider that F : 
the change was purposely and advisedly made, and, so considered, the 


circumstance greatly strengthens the construction placed by this Court " 
upon the law. ; p 

We find no force in the objection that the effect of,the citation in the - 
first suit to revive, brought in the Rapides Court as an interruption of s] 
prescription, is destroyed by the Section 4 of Act 26, Ex. Sess. 1870, tl 
declaring that all actions taken in that court without reference to suits . 3 hi 


transferred to Grant Parish, “shall be null and void.” This merely 3 
declares the effect of the incompetency of the court, but the citation 


al 
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before a court of justice, however incompetent and however null and 
void its proceedings thereon may be, yet interrupts prescription. 

It is said, however, that plaintiff’s original judgment ceased to exist, 
by reason of the destruction by fire of the records of Grant Parish in ‘ 
1873, and again in 1878, and by reason of the failure of plaintiff to 
reéstablish his record, in the manner, and within the time prescribed 
1° in Acts 28 of 1875, and 29 of 1879. . 

Those Acts ‘merely provided a special way of reéstablishing records 
thus destroyed, and the lapse of the time within which that course 
might be pursued, merely deprived parties of that particular mode of 
relief. ‘They imposed no such penalty as the destruction of judgments, 
and no deprivation of the right to establish them in other modes exist- 
ing independently of those Statutes. Plaintiff here has established d 
his original judgment in all its essentials, by full proof, not even 
objected to. 

Objection is made that the service of the first citation to revive is er 
7 not sufficiently proved, because the capacity of the deputy sheriff > oe 
making the return of service is not proved. The citation and ‘the ae 
return thereon, were offered and received without objection, and the 
official capacity of the returning officer was not denied or questioned. 

The presumption of omnia rite acta covers the case. 

Finally, a special defense is set up by the succession of Meredith 
Calhoun, that plaintiff's original judgment, as against it, was invalid, 
because rendered on the confession of his co-defendant, W. S. Calhoun, ' 
acting as agent of Meredith Calhoun, but, as is alleged, without 
) authority to confess the judgment. 

After some controversy, this Court has settled the dottrine that 
objections of this character may, be urged in bar of an action to revive. 
1 Conery vs. Rotchford, 30 A. 692; Laurent vs. Beelman, id. 363; King 
vs. Pickett, 32 A. 1006. : 
| An examination of these cases, however, shows that the doctrine Bp 
rests on the principle that the Jaw only contemplates the revival of : 
judgments, and that when it is shown that the pretended judginent is 
an absolute nullity, and, therefore, no judgment at all, it cannot be 
revived. : 

But, under the very terms of C. C. 3547, the burden of proof in sup- 
port of such objections rests conclusively on the defendant. The 
revival must take place unless he “ show good cause why the judgment 
should not be revived,” and when he alleges, as such good cause, that 
the judgment is an absolute nullity, he must prove it. The judgment ; t 
here was rendered on the confession of W.S. Calhoun, the co-defendant 
and admitted general agent of Meredith Calhoun, who is now one of 
his heirs, and the administrator of his estate, and who, in the latter 
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‘ z. capacity, now avers that his own act was unauthorized. He is himself 

aa the only witness, and he says simply: ‘‘ the power of attorney marked : | 
C. is the power under which I confessed judgment for my father. * * | 
My father was in France at the time.” It is not necessary .to deter- ) 
mine whether the very full and general power referred to embraces 
the authority to confess judgment. Even if it does not, does the testi- i 
mony above stated establish the absolute nullity of the judgment? We 1 
think it is clearly insufficient. Admitting that he considered himself 








as acting under that power, he might well have had other sufficient 1 
verbal authority, and even if he did not, it is possible, andeven natural 
and probable, that his action may have been communicated to his 
father and approved and ratified by him. 1 
The nullity of the judgment does not necessarily result from the 
evidence, and the cause shown not being established, the judgment i 
must be revived. I 
Judgment affirmed at appellants’ cost. ‘ 

: 

No. 8297. 


JoserPH RitTer, Dative TuTor, vs. Succession OF Louis FAESSEL. 


Nothing in the record showing the amount of the indebtedness of the former tutor to his 1 
ward, the order of seizure and sale issued by the lower court, to foreelose the special 
mortgage given by said tutor, was granted upon insufficient evidence and must be set 


aside. § 
“oe Such special mortgage given by the tutor, does not import a confession of judgment for any 
specific amount. ~ d : 
bg from the Civil District Court for the Parish of Orleans. 
Rightor, J. t 
. | ‘ 
- E. North Cullom, for Plaintiff and Appellee. } 
L. L. Levy, for Defendant and Appellant : c 
The special mortgage given by the natural tutor to secure the rights of his minor children 
and the faithful performance of bis duties as tutor, is not exigible until one of the minors ut 
attains his majority, when he can proceed to sale of property mortgaged, after discussion a 
“of the other property of the debtor. C. C. 325 to 333. t 


3 An order of seizure and sale on such special mortgage without rendition of an account fixing 

va specific amount due a minor, and authentic evidence of the exact indebtedness is prema- 
ture and unauthorized, ; f 

The special mortgage does not import a confession of judgment for any specific amount. 22 
A. R, 267; 1 A. R. 279; 31 A. R. 279; 31 A. R. 217. 








The opinion of the Court was delivered by 
Levy, J. Joseph Ritter is the dative tutor of the minors, Joseph A. 
and Louis Faessel, issue of the marriage of Louis Faessel with Magde- 
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lena Ritter, both said spouses being now deceased. On the death of 
their mother, Magdalena, these minors inherited her community interest 
in the property acquired during the marriage, and the father duly qual- 
ified as natural tutor. The value of the interests of the minors was fixed 
at the sum of $11,140.50, and to relieve his property from the general 
mortgage in favor of his minor children, in pursuance of the advice of a 
family meeting, the father executed a special mortgage upon certain 
property therein described, to secure the payment of said indebtedness 
to his children, which is specially acknowledged in the act of mortgage, 
and which was thus mortgaged, by the terms of the act itself, “to 
secure and protect the interests of his said minor children, in and to 
the succession or estate of their deceased mother, Magdalene Faessel, 
amounting to the sum of $11,140.50, as well as to secure his, said 
appearer’s, faithful performance and discharge of his duties as their 
natural tutor, as aforesaid, and in lieu of the general mortgage then 
existing on all of said appearer’s property.” 

Louis Faessel contracted a second marriage with Anna Betz, and left 
several children by this last marriage, and on his death, his surviving 
widow qualified as natural tutrix of the last children, and in that capacity 
administered the succession of said Louis Faessel. 

Joseph Ritter, the dative tutor, applied for, and obtained an order and 
writ of seizure of sale of the mortgaged property, and the surviving 
widow and natural tutrix has taken this appeal from the judgment 
granting the writ of seizure of sale. 

The grounds urged for setting aside the order of seizure and sale, 
are: 

1. “That the special mortgage given by the natural tutor to secure 
the rights of his minor children, and the faithful performance of his 
duties as tutor, is not exigible until one of the minors attains his 
majority, when he can proceed to sale of property mortgaged after 
discussion of the other property of the debtor.” 

2. “ An order of seizure and sale on such special mortgage, without 
rendition of an account fixing specific amount due a minor, and 
authentic evidence of the exact indebtedness, is premature and unau- 
thorized.” 

3. “The special mortgage does not import a confession of judgment 
for any specific amount.” 

The right of a tutorto grant. a special mortgage and thereby release 
all his other property from the effect of the general mortgage, is granted 
by an express provision of our Code, and in order to enforce such spe- 
cial mortgage, all the textual requirements must necessarily be strictly 
complied with. Articles 330 to 333, R. C. C., grant the right and 

53 





| 
| 
| 
| 
] 











418 SUPREME COURT OF LOUISIANA, 





Ritter, Dative Tutor, vs. Succession of Faessel. 





point out in detail all the essential requirements to be observed in the 
enforcement of the remedy. 

In appeals from judgments in executory process, ordering the writ 
of seizure and sale, the Appellate Court is confined to the consideration 
of the question as to whether the order is based upon sufficient and 
authentic evidence, and includes an examination, primarily, into that 
as to whether the case is one which in its very nature is entitled to the 
executory process. This kind of special mortgage is, in its enforce- 
ment, restricted to the provisions of the law which first authorizes its 
execution for a particular purpose, and then prescribes the manner in 
which it shall or may be alone enforced. Here the record does not 
show that either of the minors has attained the age of majority, or has 
been emancipated; that a family meeting has been convened and advised 
as to the sale of the property, that there has been a decree of the Judge 
as provided for. In the absence of this evidence, we think the order 
for the sale was improvidently made. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed, and that the appellee 
pay the costs of both Courts. 





On APPLICATION FOR REHEARING. 


-Topvp, J. The rehearing is asked for upon the ground that the Court 
erred in construing Article 333, as applicable to the case, and basing 
the reasons of our judgment on that Article. 

Upon a re-examination of the case, we are free to admit that the 
Article referred to is not strictly applicable to the facts of this case, 
but, at the same time, we cannot for this reason change our decree.., 

The order of seizure and sale, issued upon a special mortgage 
executed by a father and natural tutor in favor of his minor children. 
The act of mortgage declares that it was given “ to secure the interest 
of said minors in and to the succession of their said deceased mother, 
and to secure the faithful performance and discharge of his duties as their 
natural tutor.” The record does inform us how many years elapsed 
from the appointment of the tutor till his death, but it was not alleged 
in the petition for the order of seizure and sale, that any account of 
tutorship had been rendered previous to the death of the tutor, fixing 
the amount of his liability to his children, and there is nothing in the 
record by which the amount of his indebtedness to his wards can be 
ascertained. In the absence of such evidence, determining the exact 
sum owing by the deceased tutor, which the mortgage was given to 
secure, executory process could not legally issue to enforce the mort- 
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gage. The mortgage does not import a confession of judgment forany 
specific amount. What the tutor may have owed his wards when the 
mortgage was given, is no test of his indebtedness to them when his 
tutorship terminated. 

The proceeding under this state of facts was unauthorized. C. C. 
325; 31 A. 217. 

For these reasons, our former decree should remain undisturbed. 

Rehearing refused. 








No. 7226. 
ERMANCE DE St. Romes vs. THE LEVEE STEAM CoTToNn PRESS 
CoMPANY. 


In an exception as to want of proper parties, it is net necessary to give the names of those who 
should have been joined. It is sufficient to allege that the parties referred to in the exception 
were parties to a certain designated suit, the record of which is offered in evidence on trial of 
exception. A judicial admission by the author of the plaintitf’s title, of having trans- 
ferred the property to other persons than the plaintiff during the period of said author's 
ownership of the thing, and before the beginning of the plaintiff's claim thereto, is of 
equal authority to a formal transfer made by such party, to prove an interest in other par- 
ties who, it was claimed, should be joined in the suit. 

 — L from the Third District Court for the Parish of Orleans. 


Monroe, J. 


Chas. Louque and J, Q. A. Fellowes, for Plaintiff and Appellee. 
Chas. F. Claiborne, for Defendant and Appellant: 


When A sues a corporation to claim dividends or ownership of certain shares which he al- 
leges the corporation illegally allowéd to be transferred to B by C, pretending to act as 
his agent, B, who has the certificates of the corporation for the shares, and in whose name 
they are recorded upon the books of the corporation, is a necessary party to the suit. 20 
A. 381, 383; 32 A. 546; 40 Ga, 408. 


Miller, Finney & Miller, on the same side. 


The opinion of the Court was delivered by 

PocuE, J. Plaintiff seeks to recover payment of dividends on sixty- 
six shares, of one hundred dollars each, of the stock of the defendant, 
alleged to be her property by inheritance from the succession of her 
brother, Ernest de St. Romes, to whom they had been transferred by 
her mother, Wid. J. C. de St. Romes, the original holder of the same. 

The defendant, by way of exception, urged: 

1. Want of proper parties necessary to a final adjudication, 

2. The plea of lis pendens growing out of the existence of a suit in 
the name of Widow de St. Romes against the same defendant, for the 
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recovery of the same dividends accrued on the identical shares of 
stock. 

3. The exception of no cause of action. 

4. The plea of prescription of one, three, five and ten years. 

. Upon the judgment of the court, overruling all its exceptions, and 
specially reserving the benefit of such exceptions, the defendant then 
tiled a general denial, followed by a special averment, charging that the 
66 shares of stock declared upon by plaintiff, had been disposed of: by 
Widow de St. Romes in July, 1853, and through her agent and attorney 
in fact, Deverges, had been transferred in full ownership to C, A. Cohen, 
who had in turn sold them to Pescheir & Forstall, that the latter had 
sold them to A. & M. Heine, by whom they had finally been transferred 
to Alexander Smith, Gustave Miltenberger and W. C, C. Claiborne, to 
whom the dividends sued for had been paid as they had accrued ; and 
called said transferrees in warranty. ° 

On motion of plaintiff, the call in warranty was stricken out, and a 
trial on the merits resulted in a judgment for 39,900 in favor of plaintiff, 
and defendant appeals. 

The issue raised by defendant’s.exception, suggesting want of proper 
or necessary parties, presents to our minds a question of vital import- 
ance to the case in its present attitude, and requires a clear solution 
before any inquiry can be made into the numerous other points pre- 
sented by the pleadings. 

The groundwork of plaintiff’s action is her ownership of the stock, 
on which she claims dividends, as the latter belong and can be allowed 
only to the legal owner of the shares of stock to which they have 
accrued, 

The judgment of the court allotting the dividends must follow, and 
is the inevitable result of a conclusion reached as to the true ownership 
of the stock. 

In other words, the court, believing that the stock declared upon 
belonged to one person, could not decree the dividends acerued during, 
and covered by that ownership, to another person. Hence, it follows 
that a party suing for dividends on stock, must prove, satisfactorily, 
that he was the owner of the stock to which accrued the dividends 
which he claims. 

The theory of plaintiff, that because in this suit she claims only 
dividends, and does not seek to be recognized as owner of any shares 
of stock in the defendant company, her ownership or title to the shares, 
which she declares upon, is not involved as a question in the case, 
would lead to the conclusion “that the fruits yielded by property from 
the operation of the law,” did not in law belong to the owner of that 
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property, a proposition repugnant alike to reason and to the textual 
provisions of our Civil Code. (Art. 499). 

It is, therefore, clear, that plaintiff’s ownership of the stock during 
the years for which she claims dividends, is an essential condition of 
her reeovery ia this ease. 

Now, in its exception, defendant suggests that the stock claimed by 
plaintiff stands in its books in the name of other parties to whom they 
had been transferred by the agent of the original holder, who is also 
the alleged author of plaintiff; and thus defendant presents a question 
of title which underlies the whole case, aud must, of necessity, be 
decided as a preliminary step to an adjudication on plaintiff’s demand. 
Hence, the alleged transferrees disclosed by defendant, are vitally 
interested in this controversy, both to the extent of the value of the 
stock declared wpon by plaintiff, and of the amount of dividends which 
they may have wrongfully received as the pretended owners of the 
stock in question. 

Will our law tolerate the judicial condemnation of a party without a 
hearing? Can we render a judgment under which these transferrees 
may be dispossessed of valuable property and rights, without giving 
them a hearing ? 

It is elementary that a judgment rendered under such pleadings 
could not bind these transferrees, if adverse to their rights, and it is 
equally clear that sucha judgment, if adverse to plaintiff in this suit, 
would not conclude her from testing the title of these transferrees to 
this stock, in a different suit or proceeding. 

Such a judgment would, therefore, be barren of any practical result 
on the vital issue presented in the case, and could find no sanction in 
law or authority. 

Litigation touching these identical shares of stock, which has been 
vioient, persistent, and very protracted, furnishes a decision in 20 A. 
331, in which this ruling finds strong support. 

In that case, Widow J. C. de St. Romes recovered judgment for divi- 
dends on these shares of stock for several years previous, and up to 
1253, covering the time of her undisputed ownership. But, as she had 
also prayed for recognition of her title to the stock, since the alleged 
transfer of the same by her agent, the court refused to pass on that 
question, because “ the alleged transferree was not a party to that suit.” 

And for the same reason the court could not have allowed to Mrs. de 
Romes, or to the present plaintiff, the dividends or the fruits yielded 
by that property, for any year subsequent to 1853, or for any time for 
which such dividends would have been claimed by, or would have been. 
paid to such alleged transferree. 

The present Court applied the same rule, both on reason and on 
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the authority of the case just quoted, in the case of Reid vs. Commercial 
Insurance Company, 32 A. 546. 

The demand in this case is restricted to the recovery of dividends, 
without any reference to, or allegation of, the illegality of the transfer 
of the stock; thie petition contains no complaint against the Company 
for a wrongful recognition of the transferred claim, and contains no 
prayer for damages against the Company for such wrongful acts. 

We, therefore, conclude that the right of plaintiff to recover divi- 
dends in this suit, depends éssentially and absolutely on her right of 
ownership of the sixty-six shares of stock, which she declares upon ; 
and said stock being claimed by third persons, the adverse rights of 
such persons cannot be disposed of in a suit to which they are not 
parties, and that the District Judge erred in overruling defendant’s 
exception based on these legal grounds. . 

This conclusion precludes the necessity of inquiring into the other 
numerous points raised in the pleadings. 

The judgment of the lower court is, therefore, annulled, avoided and 
reversed; and it is now ordered, adjudged and decreed, that defend- 
ant’s exception of want of proper and necessary parties be maintained, 
and that plaintiff’s action be dismissed at her costs in both Courts. 

Chief Justice Bermudez, having been of counsel in this case, recuses 
himeelf. 


On APPLICATION FOR REHEARING. 


Topp, J. The plaintiff’s counsel, in their argument of their motion 
for rehearing, urged that the Court was in error in sustaining the 
exception as to want of proper parties, for the reasons : 

1. That the exception did not name whom the parties were that 
should have been joined in the suit. 

2. That no proof was made as to the alleged transfer of the stock 
and the consequent interest of the transferrees in the suit, and that until 
the parties were named and satisfactory proof made of said transfer, that 
the question as to want of proper parties could not be considered, much 
less determined. 

First. It is true that the names of the parties alleged to be interested 
are not specifically set forth. but they are alleged to be the defendants 
in a certain suit, the record of which suit was offered in evidence on the 
trial of the exception. This was a sufficient designation and identiti- 
cation of the parties. Jd certum est quod certum reddi potest. 

Second. The same record shows that the plaintiff in that suit, who 
was the author of plaintiff’s title to the shares of stock in question, 
declared in her petition that certgin persons, made defendants therein, 
claimed an interest in said stock} by virtue of alleged transfers made 
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originally by one claiming to be her agent therein, and whose authority 
was denied. 

The plaintiff in the instant case, claiming under the plaintiff in the 
former suit, was bound by her judicial admissions, and such admis- 
sions were quite as effective in establishing an interest in the parties 
| referred to, or at least a claim on their part to the stock, as a transfer, 
or what purported to be one, would have been. 

In the petition for a rehearing, plaintiff ’s counsel allege that the case 
in 32 A., referred to in our opinion, should not be cited as a precedent. 
The sound ruling in that case needs no special endorsement to be cited 
as authority. 

It is the more applicable to the present case, as it rests mainly on 
two decisions of this Court, made in suits by plaintiff’s author, against 
the same defendant, and in relation to same subject of controversy. 

The exception should not have been dismissed by the court a qua, 
and was properly sustained by our decree. 

Rehearing refused. 

The Chief Justice recuses himself, having been of counsel. 








No. 8142. 
Mapison CARROLL ET AL. vs. S. H. SCHEEN ET ALS. 


In case of variance in the sheriff's deed of sale and his return on the writ, as to the identity 
of the adjudicatee, it is the deed of sale which governs. Though the adjudicatee in this 
case signed the deed of sale as tutrix, the sheriff's recital in the deed showing that the 
adjudicatee bought the property in her personal and individual capacity, the title is hers 
and not her ward's. The sheriff's deed is complete without the adjudicatee's signature, 
which adds nothing to it, nor detracts anything from it. 


PPEAL from the Tenth Judicial District Court, Parish of Red 
River. Logan, J. 


Jos. H. Pierson, for Plaintiffs and Appellants. 


L. B. Watkins, for Defendants and Appellees: 


The plaintiffs claim title under the recital contained in the sheriff's return, to the effect that 
the property ‘“‘ was adjudicated to Elizabeth A. Bolden, tutriz,” etc. T. p. 85 et seq. 

The defendant claims title under the recitals and terms contained in the sheriff's proces’verbal 
to the effect that ‘* Mrs. Elizabeth A. Bolden, widow of Madison Carroll, by her agent 
and attorney in fact, T W. Abney, being the last and highest bidder, became the pur- 
chaser,’ etc. T. p. 86 ef seq. 

Also stating: ‘‘I, Samuel Parsons, sheriff, * * ° do hereby sell, transfer, set over, 
and deliver unto the said Elizabeth A. Bolden, widow of Madison Carroll, ° * * 
all the right, title and interest,” etc. T p. 86et seq. 

The formal, written proces verbal of sale is the sole and exclusive evidence of title to property 

adjudicated at a sheriff's sale. The return may be explained. Hughes vs. Harmon, 7 N. 

S. 228; Dufour vs. Crawford, 11 M. 675; C. P. 690, 691, 692, 693, 694, 697, 698. 
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The opinion of the Court was delivered by 

PocnuE J. The facts of this case are as follows: 

Madison Carroll, who was separated in property, by judgment, from 
his wife, Elizabeth A. Carroll, died intestate in 1867, leaving five minor 
children, issue of his marriage with said surviving wife. 

Among other assets of his succession, was a claim of $4,625.62 against 
Robert Stothard, secured by mortgage on a tract of land, which his 
widow seized in execution of the claim, and which was adjudicated to 
her in August, 1868, for 2,450. 

After the death of Mrs. Carroll, who, in the meantime had sold one- 
half of this land, which forms a part of the Town of Coushatta, to M. 
H. Twitchell, the remainder was inventoried as belonging to her sue- 
cession, of which Madison Carroll, Jr., one of the plaintiffs herein, was 
one of the executors; and at a probate sale in October, 1877, was 
adjudicated to J. H. Scheen, one of the defendants in this case. 

Plaintiffs, three of the five heirs of Madison Carroll, now of age, 
alleging that the purchase made by their mother in August, 1868, was 
made in her capacity of tutrix, for the account and benefit of her minor 
children, claim to be the owners of three-fifths of the half of that land 
which they allege to have been illegally sold in 1877, as the property 
of their mother. 

Mrs. Lisso and Mrs. Scheen, to whom the property has been trans- 
ferred since the institution of this suit, intervene and join the defendant 
in maintaining the legality of the latter’s purchase, which rests on the 
allegation that the purchase of Mrs. Carroll, in 1868, was for her own 
personal and individual account, and not in her capacity of tutrix, or 
for the account and benetit of her children. 

In the sheriff’s deed of the adjudication made by him in August, 
1868, of this property, in the suit of Elizabeth A. Bolden, (Carroll) 
tutrix, etc. vs. Robert Stothard, the sheriff recites that, “ Mrs. Elizabeth 
A. Bolden, widow of Madison Carroll, by her agent, T. W. Abney, being 
the last and highest bidder, became the purchaser thereof,” etc., ete. 
Wherefore, the said sheriff declares that he sells, transfers and delivers 
unto said Elizabeth A. Bolden, all the right, title and interest, ete., 
* * * jn said land and property. This deed is signed by the sheriff, 
and by Mrs. E. A. Carroll, * tutric and plaintif’,” and was registered in 
the conveyance office on August 13, 1868,in the Parish of Natchitoches, 
and on November 27, 1878, in the conveyance oftice of the Parish of 
Red River, a new Parish, taken in part from Natchitoches. 

In his return on the writ of seizure and sale. the sheriff recites that 
the adjudication was made to Elizabeth A. Bolden, tutrix, and that the 
purchase price, less costs, was retained by her in her capacity of tutrix 
of the minor children of Madison Carroll, ete. 
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The same declaration, as to the purchase price, was contained in his 
deed. 

Relying upon the recital in the sheriff’s return, on the fact that Mrs. 
Carroll signed the sheriff’s deed in her capacity of tutrix, and on the 
additional fact that the claim on which execution had issued was the 
separate property of their father, plaintiffs contend that the purchase 
was made for their account, and that having ratified the same at their 
age of majority, they are joint owners of the property. 

No importance can be attached in law to the fact that Mrs. Carroll 
signed the deed in her capacity of tutrix and plaintiff, because the 
deed is complete without the signature or formal acceptance of the 
purchaser. 

The law (C. P. Art. 692) requires the sale to be made by, and in the 
name of the sheriff of the Parish where the seizure was made, to be 
signed by him in his official capacity, with a mention of the place, the 
day, the month and the year in which was passed. 

It is thus apparent, that the deed is intended ‘to be an official docu- 
ment, deriving its vitality and authenticity from the signature of the 
sheriff, and that the law does not require or even contemplate the par- 
ticipation of the purchaser, whose signature can add to, or detract no 
force from the act. Hence, the signature of Mrs. Carroll, in her fidu- 
ciary capacity, could not alter or modify the sheriff's declaration in the 
body of the instrument as to the description of the purchaser, and for 
the purposes of this case, her signature is to be considered as unattached 
to the deed. 

As there is a variance between the sheriff’s return, and his deed of 
sale, the question for solution in the case is, therefore, which of the 
two instruments must prevail. 

A careful examination and comparison of the various Articles of the 
Code of Practice, on the subject, as expounded by this Court in several 
decisions, has led us to the conclusion that, in such a case, the sheriff's 
deed must prevail. His return on the writ is a mere recital or account 
of the manner in which he has executed the mandate of the court, 
whereas the deed must contain that same recital, and must conclude by 
a sale of the property to the highest bidder ; the return is to be filed 
with the papers in the cause, the deed must be recorded in the proper 
office, and delivered to the purchaser, and is declared to be the muni- 
ment of the latter’s title. 

In the case of Durnford vs. Degruys, 8 M. 222, this Court said: “The 
law requires the sherif¥ to make out and deliver a deed of sale to the 
buyer, and this is the period at which the property passes; till then the 
conveyance is inchoate.” 


The same doctrine was recognized in 11 M. 675, Dufour vs. Cam- 
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frane, and in 14 L. 22, Baily vs. Perey, where the Court, affirming the 
decision in 11 M., used the following language: ‘ The sheriff's sale is 
the last act under the execution, and the only one which fixes the con- 
dition of the purchaser under it.” See also, 20 A. 607, Hunter vs. Buck- 
ner & Bro. 

In fact, it is almost elementary, that the rights of the purchaser at an 
execution sale, are to be tested under the terms of the sheriff’s deed, 
which is the legal proof required by law of the adjudication, under 
which the rights and titles of the seized debtor are transferred to the 
purchaser, 

Under the deed in this case, the property was acquired by Mrs. 
Carroll, personally ; it was properly inventoried as her property, and 
under the sale of October, 1877, the titles of her succession were legally 
transferred to Scheen. 

Admitting that the mortgage claim of $4,625 was the separate prop- 
erty of Carroll, which is denied by defendants, this can be of mo avail 
to plaintiffs, and can operate no injury to defendants. 4 

As tutrix, Mrs. Carroll had the right to retain the amount of her 
purchase price, for which she became personally indebted to her 
children, who remained creditors of the debtor, Stothard, for the . 
unsatisfied balance of the claim, the difference between $2,450 and 
$4,625. 

The long list of authorities quoted by plaintiffs, for the purpose of 
showing that minors may, when they become of age, ratify contracts 
made in their behalf, or revendicate their property illegally alienated, 
can have no application to this case, which presents for issue, only the 
question which we have solved in this opinion. 

On plaintiffs’ own suggestion, a judgment of non-suit was entered 
against them, for another piece of property which they had claimed in 
this suit, as belonging to their father’s succession. 

The judgment of the lower court, in favor of defendants, is, therefore, 
affirmed at appellants’ costs. 

Mr. Justice Levy recused. 








No. 7493. 


CHARLES R. RAILEY vs. WILLIAM LANAHAN & Son. 


Insubordination and disrespectful conduct of the employee towards his employer isa sufficient 
ground for his discharge and the rescission of the contract of employment. 


PPEAL from the Sixth District Court for the Parish of Orleans. 
Rightor, J. 
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E. H. Farrar, for Plaintiff and Appellee : 


1. Where an agent, or other employee, has a term of service fixed by the contract of employ- 
ment, he cannot be discharged without just cause before the term has expired ; and if so 
discharged without just cause, he can recover for the whole term. . 

2. Where a member of a firm, by unjust provocation and insult, goads an employee of the 
firm into the use of direspectful and contemptuous language towards himself, the firm 
cannot make such language the just cause of a dismissal of the employee. Leche vs. 
Claverie, 25 A. 308. 


Miller, Finney & Miller, for Defendants and Appellants. 


The opinion of the Court was delivered by 

Levy, J. Plaintiff sued the defendants for the sum of two thousand 
eight hundred and ninety dollars, which sum, he alleges, is due to him 
for salary by defendants, who had employed him by the year, and by 
whom he had been discharged without just cause. 

Defendants, in their answer, admitted that they entered into a con- 
tract with the plaintiff, at Baltimore, Maryland, on the 15th of October, 
1877, by which he engaged his services as salesman to defendants, and 
agreed to devote his time and influence to the sale of the goods, wares 
and merchandise of defendants, but deny that there is anything due to 
plaintiff under said contract; they further aver, that the conduct of 
plaintiff disqualified him from performing his functions under said con- 
tract, and this constituted sufficient cause for defendants treating his 
contract as at an end ; that plaintiff’s conduct became disrespectful and 
insubordinate, in view ofthe position which he held, towards them, and 
was inconsistent with his relations and duties resulting from said con- 
tract, and such as disabled him from communicating with, or holding 
that intercourse, which must, of necessity, exist between principal and 
employee, and such conduct justified and authorized them to annul said 
contract, Which they did on the 22th of December, 1877, on which day 
they thus notified plaintiff; and they insist that he has no just demand 
or claim for wages beyond that date, and that all wages to that date 
have been paid and overpaid, and plaintiff is indebted to them in a 
balance of $42.70. They further aver, that said contract was made in 
the State of Maryland, and is governed by the laws of that State, by 
which the employer has the right to dismiss his agent, or employee, at 
any time, on paying his salary to date. 

The case was first tried by the judge, without the intervention of a 
jury, and there was judgment in favor of the defendants. A new trial 
was granted on the motion of plaintiff, and, on his supplemental peti- 
tion, a jury was ordered. There was a verdict in favor of plaintiff, 
awarding him his salary for six months, at the rate of $300 per month, 
less the amount which had been already paid, leaving due him the sum 
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of 21,007.30, with legal interest from judicial demand, From this 
judgment the defendants have taken this appeal. 

The testimony of attorneys at law of Maryland, show that the law of 
that State dees not differ from that of Louisiana, in regard to the right 
of an employer to discharge an agent or employee, provided just cause 
for such discharge exists, and the only question for us to decide is, 
whether the record discloses a state of facts which justitied the defend- 
ants in terminating the employment of the plaintiff. 

The evidence abundantly shows the business capacity, efficiency and 
integrity of the plaintiff, and the high and punctilious sense of honor 
which controlled his discharge of the duties of salesman, which he 
assumed, and it is not contended, even by defendants, that he failed 
in honest and conscientious efforts to promote the business interests of 
his employers, but it is contended that, in his correspondence with 
them, he was offensive, abusive and insulting, and insubordinate to an 
extent incompatible with the successful discharge of the duties which 
he had contracted to perform, and thereby he ceased to be useful in his 
employment, destroyed those relations of confidence and respect which 
are essential in the relations between principal and agent or employee, 
and by continued indulgence, and persistence in abusive and disre- 
spectful language, afforded sufficient cause for the annulment by the 
defendants of the engagements into which they had entered with 
plaintiff. 

While we hold that an employer has no right to wound the feelings 
or insult the sensibilities of his employee, and that such relation should 
not, and cannot be successfully invoked as affording immunity, even 
from pecuniary responsibility, for wanton or unfeeling assaults upon 
those in his employ, yet, on the other hand, we hold that the latter 
owes to the former respectful and decorous bearing, and obedience to 
all proper orders and requests connected with his employment. 

We do not deem it necessary to detail the correspondence between 
the parties, which brought about the rupture of their relations. In the 
first letter of defendants, of the 26th of November, 1877, which called 
forth plaintiff’s letter of 3d December, 1877, we find nothing which 
justified the severe and harsh criticism and attack therein contained, 
which were calculated to induce a reply, justifying defendants’ vin- 
dication from what he deemed severe and unprovoked comment, 
seasoned with sarcastic allusions and sneering expressions. Plaintiff’s 
letter of the 21st of December, 1877, was violent and severe, and to our 
minds, rendered the further continuance of the intimate business rela- 
tions, necessarily growing out of the character of the employment, 
inconsistent with the interests of the defendants, and, to say the least, 
violative of the implied obligations growing out of, and incident to the 
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contract, and, to our minds, thus furnishing a sufficient cause for the 


discharge of the plaintiff. 

With this view of the ease, based upon the evidence in the record, we 
think the judgment of the lower court was erroneous. 

It is, therefore, ordered, adjudged and decreed, that the judgment of 
the lower court be annulled, avoided and reversed, and it is now 
ordered, adjudged and decreed, that there be judgment in favor of 
defendants, and rejecting plaintiff’s demand, and dismissing his suit at 
plaintiff’s costs in both Courts. 








No. 8342. 


THe NEw ORLEANS AND CARROLLTON RAILROAD ComMPANY vs. THE 
City oF NEw ORLEANS. 


The intervention of the Attorney General in this case, in the name of the State, unauthorized 
by any legislative action, does not bind the State to any of the judicial averments or 
pleadings of such intervention. 

‘The corporate existence of the New Orleans and Carrollton Railroad Company, under the 
terms of its Act of Incorporation, of the 9th of February, 1833, expires on the 9th of Feb- 
ruary, 1883, such corporate existence having been limited to fifty years. The Act of 1835, 
amendatory of said Act of 1833, did not extend to twenty-five years longer the existence 
of the Company, as claimed. The two Acts of the legislature provided for the construc- 
tion of two distinct railroads: the one from New Orleans to Carrollton, and the other from 
Carrollton to Bayou Sara. 

No rule is better settled than that charters of incorporation are to be strictly construed 
against the corporators. 

Courts are unanimous in their strong disfavor of repeals by implication. 


PPEAL from the Civil District Court for the Parish of Orleans: 


Lazarus, J. 


E. H. Farrar and L. E. Simonds, for Plaintiff and Appellee: 


First—The only question now at issue between the plaintiff and the defendant is the term of 
the plaintiff's corporate existence for the limited purpose of maintaining and operating its 
railroad. 

Second—The Court is especially requested to reserve, as not in issue in this case, the further 
question as to whether the stockholders of the plaintiff may not have the right, after the 
expiration of charter, to use the road in accordance with its destination, subject only 
to the legitimate exercise of the City’s police power over the streets. 

Third—The case turns on the question as to whether the plaintiff's road and all its fixtures 
will revert to the State in 1908; and this depends on what the State and the Company 
meant by the words ‘the railroad " in the twenty-second section of the Act of 1835. 

Fourth—Every line and provision of the said Act of 1835 supports the conclusion that there 

was to be under that Act but a single, continuous line of road from New Orleans to Bayou 

Sara, composed of the part from New Orleans to Carrollton, authorized to be constructed 

under the original charter of 1833, and then partially constructed, and the part from Car- 

rollton, the authorized terminus of the first part, to Bayou Sara, which second part is over 
and over again denominated the ‘‘ CONTINUATION of said originally contemplated railroad."’ 
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Fifth—Therefore, when the Act says ‘the railroad and all its fixtures” shail become the 
property of the State, etc., it meant the road that was in the contemplation of the parties, 
i.e, the whole road from New Orleans to Bayou Sara, and not any part, fragment or 
division of said road. 

Sizth—Even if there were any doubt as to how the Act of 1835 should be interpreted, that 
doubt is laid at rest by the many contemporaneous and subsequent interpretations put on 
the Act by the company, the State and City herself 

Seventh—If the pluintiff’s road and all its fixtures revert to the State in 1908, under the 
twenty-second section of the Act of 1235, that Act necessarily implies that there must be, 
at that time, a road and its fixtures to revert ; therefore, that it must be maintained and 
operated until that time, and therefore, that there must be SOMEBODY clothed, until that 
time, with the right, the power and the duty of such maintenance and operation. 

Eighth—In view of these facts, the Act of 1835 was an extension of the corporate existence of 
the Carrollton Railroad Co. down to 1908, by necessary and overwhelming implication. 

Ninth—It cannot require a greater degree of implication to extend the life of a corporate 
entity already existing, than it does to create a corporate entity never before existing. 

Tenth—The authorities are unanimous that a corporate entity is created by implication when- 
ever the State grants powers or franchises tv, or imposes burdens upon, an individual, or 
a collection of individuals, which can only properly be exercised and performed by a cor- 
poration. Cooley Const. Liw., 3d Ed , p. 241; Field on Corp., Sec. 26; 10 Pickering, 187 ; 
Conservators River Tone vs. Ashe, 10 B. and C. 349; Mahoney vs. Bank of Arkansas, 
4 Ark. 620. 

Eleventh— The implication of either the creation or the continuance of corporate entity, is an 
ordinary application of the maxim, Quando lex aliquid concedit, concedere videtur et id per 
quod devenitur ad illud. Potter's Dwarris, p. 123, No. VIII, Fenton vs. Hampton, 11 
Moody, P. C. C., 360. 

Twel/th—The implication of corporate extension in this case is claimed as the necessary means 
and incident of enabling the corporation to perform its duty and contract towards the 
State, i.e , to maintain and operate its road until 1908, and then surrender it to the State: 
in other words, that IT is the SOMEBODY clothed with the legislative power and duty ot 
maintainivg and operating its road and fixtures down to 1908. 

T hirteenth—Even under the rule of “‘ strict construction,” invoked by the defendant, properly 
applied and understood, there could not be a doubt as to this implied extension. 

Fourteenth—C orpurations have all the powers which are expressly granted to them, as well as 
all those which are reasonable and necessary for the proper execution and performance of 
the express powers. Field on Corp., Section 248 ; Brideport vs. R. R. Co,, 15 Conn. 475 ; 
Oates vs. National Rank, 100 U. S. p. 244; Thomas vs. R. R. Co., 101 U.S. p. §2; Pierce 
on Railroads, pp. 491-2. 

Fifteenth—“‘A thing may be within the meaning of a statute, though not within its letter, or 
within its letter, though not within its meaning. The intention of the law maker is the 
law.” This rule is paramount to all others, and is applicable to the charter of a corpora- 
tion as to any other statute. Pierce on Railroads, p. 493; Stowell vs. Lord Zouch, 1 
Plowden, 366; 15 Johns (N. Y.) 380; 9 Wend. 3&4; 18 Wall. 301; 100 U. S. 244, 615: 101 
U. S. 626. 

Sixteenth—The term ‘‘necessary”’ is not used, in such cases, so as to import an abselute 
physical necessity, or to designate only an implied power, without which the specitic 
power would be entirely inoperative ; but it means only that the necessary power must be 
CONVENIENT, USEFUL AND APPROPRIATE to the specific power. Pierce on Railroads, p. 492; 
McCulloch vs. Maryland, 4th Wh. 413. 

Seventeenth—Corporate entity, from the point of view of an absolute physical on 
moral necessity, is never requisite in any case for the perforwance of any function; 
but, from the point of view of that which is usual, practical, useful, convenient and 
appropriate in the construction and maintenance of public works, etc , the universal 

experience and policy of all civilized government has been to commit the performance of 

these functions to corporations, 
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Eighteenth—From these points of view, it is simply preposterous to say that the hundreds of 
stockholders of the plaintiti—constantly changing by death, insolvency, coverture, etc.— 
were, in the contemplation of the legislature, the somEBODY who was charged with the 
power and duty of maintaining and operating the Carrollton Railroad and its fixtures 
down to 1908. This is made all the more obvieus when it it is remembered that in 1835, 
‘trusts’ were prohibited, and that no general corporation laws were in existence. 

Nineteenth—The peculiar phraseology of the twenty-third section of the Act of 1835, where the 
word * constitution ” is used for * charter,” shows that the legislature regarded that Act 
an extension of the charter of the plaintiff for the purposes therein declared. 

Twentieth—The seventh section of the Act of March 5th, 1842, is either a legislative recogni- 
tion of the extension of the plaintiff's charter until 1908, or it is a direct grant of authority 
to exist as a corporation until that time for the purposes therein mentioned. 

Twenty-frst—The acts and doings of the State and the company, under the said Act of 1842, 
and immediately subsequent thereto, are a practical interpretation of the charter of the 
plaintiff, and a recognition of the right of reversion in the State in 1908. 

Twenty-second—The contracts between the company and Beauregard, and between Beauregard 
and the City, made in 1866, were a recognition, on all sides, of the fact that the plaintiff's 
charter extends to 1908, 

Twenty-third—The Act of March 9th, 1867, which allowed a fusion of the rights, property, 
ete., of the lessee and the company, the formation of a new capital stock, and the organi- 
zation of a new company, is a legislative recognition of the extension of plaintiff's charter 
until 1908, as well as a recognition of the right of reversion in the State. Commissioners 
vs. R. R. Co., 4 Chan. Div. 845. 

Twenty-fourth—The ordinance of the City of Jefferson, of November, 1864, with reference to 
the Napoleon Avenue Branch, set up by the City, was never accepted by the company. 
It refers to a road that was never built. The evidence shows that this road, as now 
operated, was built in 1848, under the contract with the Borough of Freeport, which con- 
tract runs until 1908, and that it has been maintained and operated from that time to this, 
without change. 

Twenty-fiyth—From Toledano street to Carrollton, the company was never required to obtain 
any municipal consent to lay and operate its road. Over that branch of the line, its right 
of way is based on direct legislative grant, on contract with the land owners, and on 
expropriation proceedings. 

Twenty sizth—Therefore, to hold that the subsequent extension of the City limits subjected 
the company to the will of the City, as to whether it should run or not over that branch 
of the line, would be to make these statutes of extension divest the vested rights, and 
impair the obligation of the plaintiff's contract with the State. 

Twenty-seventh—The point that the subsequent extension of municipal limits, so as to include 
a railroad, does not atfect the rights of the railroad, was expressly ruled in Commonwealth 
vs. Erie and N. E. R. R., 27 Pa. St. 339. , 


C. F. Buek, City Attorney, for Defendant and Appellant : 


a_ The right to operate a street railway is a franchise. 

4. This franchise can be owned and used by individuals as well as corporations. 

I. The charter of the New Orleans and Carrollton Railroad Company expires by limitation 
on the 9th day of February, 1883. Sec. 8, Act of 1833, of said date. 

II. Under her contract with the City of New Orleans, ‘during the continuance ef the charter,” 
the Company has no right, without the City's consent, to operate any part of her railroad 
within City limits, (Ordinance No. 45, May 10th, 1856,) after said date. Pierce on R. R. 
421; 96 U.S. p. 65. 

Ill. The City’s consent being required by the Act of 1833 and of 1835, such consent never 

having been given, except to operate the railroad to Toledano street—the Company, irre- 

spective of the date of expiration of her charter, can operate no other part of the road 
except that embraced in Ordinance “45” above cited, without the City’s consent. 
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IV. The Act of 1833, (oiginal charter) is not repealed, expressly or by implication, by the 
Act of April Ist, 1835, orthe Act of March 16th, 1836, as to construction of a railroad from 
New Orleans to Carrollton; maintenance of said road; absolute ownership thereof in the 
stockholders, or corporation ; time within which same must be put in operation and dura- 
tion of charter. 

V. The right to construct a railroad from Carrollton to Bayou Sara, conferred by the llth 
section of the Act of 1¢35, was intended as a distinct grant subject to certain penalties and 
forfeiture, which neither expressly nor by implication, operate or apply to the road 
constructed under the original grant. 

VI. The reversion of railroad to the State, under 22d section of the Act, means the railroad 
contemplated by that Act only ; the construction of that road was optional with the Com- 
pany ; penalty for not building, forfeiture of the Act authorizing it—the original rights 
being expressly reserved. See, also, Ist section Act of 1836. 

VII. Even if the ‘Carrollton Railroad ” is subject to reversion to the State, under the 22d 
section, the charter of the corporation is not thereby extended, ‘* Corporate privileges 
cannot be created by implication, or extended by construction.”’ 

VIII. The right to continue to operate the road does not by necessary implication extend the 
charter, because the right can be exercised without the full corporate existence. Redfield 
on Railroads ; Potter 30 Vermont, §2; Turnpike Co. vs. Illiuvois, 96 U. S. p. 65. 

IX. The contract of the Company with the City, like her charter, must be strictly construed 
against her. Nothing less than the full and unreserved continuance of charter to 1908 can 
extend the City’s permission to operate street railroads with municipal limits to that 
date. 

X. An express provision in a charter~—which is a contract—cannot be repealed by implica- 
tion, by an amendment to such chatter, or other provisions in the Act, unless the implica- 
tion is ‘‘ direct, certain and irresistible.” 

XI. When there is no ambiguity, or uncertainty in the words of the law, their meaning 
cannot be extend-d by interpretation or construction. 

XII. When in the construction of an act of incorporation it becomes a question whether a 
particular power or privilege has been conferred, every doubt must be resolved in favor 
of the public and the State, and against the corporation. 


J. C. Egan, Attorney General, for the State, Intervenor. 


Thos. J. Semmes, for Plaintiff and Appellee, on application for a 
rehearing. 


The opinion of the Court was delivered by 

FENNER, J. This important controversy, involving interests of vast 
magnitude, turns upon the construction of certain legislative acts cre- 
ating and defining the corporate rights of plaintiff. The City contends 
that the corporate existence of plaintiff, together with allits rights and 
franchises, to operate the railroad known by its name, expire in 1883, 
under the terms of its original charter, passed on February 9th, 1833, 
which provided that ‘ the duration of this charter is limited to fifty 
years.” The plaintiff contends, on the other hand, that, for the pur- 
poses of operating said railroad, its corporate existence was extended 
for twenty-five years longer, viz: to 1908, by virtue of the 22d Section 
of an Act of 1835, amending said original charter, which provided, “ that 
the railroad and all its fixtures, shall become the property of the State 
at the expiration of seventy-five years from the date of its charter.” 
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We say, by virtue of this Section, because, though other legislative 
acts and municipal ordinances are invoked in support of plaintiff’s 
claim, they all hinge upon plaintiff's interpretation of this Section. 

The State, acting simply through her Attorney General, without any 
special legislative direction, intervenes, and substantially joins the 
plaintiff in the case. We deem it proper to remark that, while the 
action of the Attorney General, in intervening herein for the protection 
of the State’s interests, as he views them, is highly proper and com- 
mendable, and while we are greatly indebted to him for his very able 
presentation of the rights of the State under the law, yet his interven- 
tion raises no new or different issues, and leaves us under the duty of 
deciding the case precisely as we should have done had the intervention 
not been filed. 

We mean to say that the State is not here by any authority compe- 
tent to bind her by any assent to the claims of plaintiff, as presently 
urged, in virtue of which it might be said, (and is said in the Attorney 
General’s brief) that the charter of plaintiff, being a contract between 
the plaintiff and the State, to which they are the only parties, and 
these parties agreeing as to the scope and meaning of said contract, the 
City, as a third person, has no right to question such constyction. 
Such an assent could only be given by legislative action, and the very 
question which we have to determine is whether that assent has been 
so given. This question must be settled by an examination of the 
legislative acts on the subject, and not, certainly, by the allegations of 
this intervention. 

We think the learned Attorney General will admit the correctness of 
this view, and that the contrary position assumed in his brief, will not 
he insisted on. 

The primary and fundamental question in the case is, what is meant 
by, and included in the terms, ‘the railroad and all its fixtures,” as 
used in the 22d Section of the Act of 1835. If, as contended by the 
City, that expression did not cover the railroad between New Orleans 
and Carrollton, but referred exclusively to the railroad between Car- 
rollton and Bayou Sara, contemplated and provided for by the Act of 
1835, there is, of course, an end to the pretensions of both the State and 
the Company, which are founded exclusively on the contrary interpre- 
tation of that phrase. 

The purposes of our exegesis will be subserved by collating and 
bringing together as closely as possible, shorn of extraneous matter, all 
the provisions and expressions of the several legislative acts which 
immediately bear on the question. 

The Act approved February 9, 1833, provided that certain persons 
therein named, with their associates and successors, ‘‘are hereby created 
55 4 
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a body corporate, under the name of the New Orleans & Carrollton Rail- 
road Company,” ete., (Sec. 1); fixed the amount and mode of payment 
of its capital, (Sec. 2); and provided for the administration of its affairs 
by directors, (See. 3). 

The 4th Section provided, “ that the said corporation is hereby invested 
with all the powers necessary for the construction and repair of a railroad,” 
therein described, and being the present railroad from New Orleans to 
Carrollton. 

The 5th Section provided for the conventional acquisition, or forced 
expropriation of lands necessary to the road, with the proviso, “ that 
the said railroad shall not pass in any part of the City or its incorporated 
suburbs, without the permission of the Mayor and City Council of New 
Orleans.” 


The 6th Section conferred power to place on the railroad such kinds 
and variety of rolling stock as it may deem necessary, and regulated rates 
of charges, and provided that “ the said road, with all its works, improve- 
ments and profits, and all the machinery of transportation used on said 
road, are hereby vested in said Company, incorporated by this Act, and 
their successors; and the shares of the capital stock of said Company shall 
be exempt from the imposition of any tax or burthen of this State, during the 


space of five years.” 

Section 8 provided, “ that the duration of this charter is limited to fifty 
years. That if said railroad shall not be commenced in one year from the 
passage of this Act, and shall not be in operation in three years therefrom, 
then this Act shall be null and void.” 

The other Sections have no bearing. 

The Act of 1835, is entitled, “An Act to amend the Act to incor- 
porate the New Orleans & Carrollton Railroad Company.” 

With the exception of Section siz, which is evidently out of its proper 
place in the Act, the first ten Sections are exclusively concerned with 
provisions: for the enlargement and mode of subscription and payment 
of the shares of capital stock; for the constitution and regulation of 
certain banking privileges conferred upon the corporation, and for other 
matters mainly pertinent to those particular privileges, and which have 
little if any bearing on the questions now at issue. 

The Sections which affect the present issue are Nos. 11, 12,13, 14, 15, 
19, 20, 22 and 23. 

Section 11 provides, “that during the space of thirty years from the 
passage of this Act, the Company is hereby invested with the exclusive 
right and privilege of constructing and using a railroad, which said rail- 
road shall commence at the termination of the railroad described in the 
original Act of Incorporation of said Company, and constitute a continua- 
tion thereof, and shall run to the town of Bayou Sara, ete. * * * And 
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the road authorized by this Act, with its lateral roads, shall consist of as 
many sets of tracks, ete. * * * Andif the said road shall not be 
commenced in two years from the opening of the books of subscription 
for the said additional capital stock, or shall not be finished and com- 
pleted within six years from such commencement, then this Act and 
all the extended powers, rights and privileges herein granted to said 
Company shall be utterly null and void, saving and reserving, however, 
to said Company, the rights, privileges and provisions of their charter, 
as heretofore existing. 

Section 12: ‘ That, in case said railroad, thus to be constructed, in 
continuation of said originally contemplated railroad, shall run upon any 
public road, the said Company shall be bound to construct a new public 
road, * * * and shall be bound to fence both sides of said railroad 
whenever it crosses private lands, ete.” 

Section 13 provides for expropriation proceedings, and ends with the 
declaration, “ that all proceedings hereafter to be instituted for the 
expropriation of lands neeessary for the railroad contemplated in -the 
original act of incorporation, shall be conducted in like manner, ete.” 

Section 14: ‘* That whenever it shall be necessary for the construe- 
tion of said railroad to cross any stream or highway, being betwixt the 
boundaries prescribed by this Act for the commencement and termination 
of the railroad hereinabove described, it shall be lawful for the said Com- 
pany to construct their said railroad across or upon the same, ete.” 

Section 15: “That the said Company shall have the power to place 
on the railroad to be constructed under this Act, all machines, wagons, 
ete.” 

Section 19: ‘ That the provisions and penalties prescribed in the 


eleventh Section of the original charter, shall apply to the continuation 
& ; b 


of said railroad herein contemplated, ete.” 

Section 20: ** That the capital stock of said Company, and the said rail- 
read, with all its continuations, works, improvements, etc., shall be 
exempt from the imposition of any tax or burthen of this State, during 
the term of twenty-six years, provided said railroad be completed and 
go into operation.” 

Section 22: ** That the railroad and all its fixtures shall become the 
property of the State, at the expiration of seventy-five years from the date 
of its charter, as a compensation in part of the privileges herein granted.” 

Section G: ‘* That in case said Company do not build said road in six 
years, said bank shall pay to the State a bonus of twenty thousand 
dollars, annually, during the existence of the charter, to be appropriated 
to the public school fund of the State.” 

It is obvious that this Section cannot be reconciled with that 
portion of Section 11, which provides that in case of failure to 
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begin the road in two years and complete it in six years, “ then this 
Act, and all the extended powers, rights and privileges, herein granted 
to said Company, shall be utterly null and void,” on any other theory 
except that the forfeiture thus denounced, notwithstanding the broad- 
ness of the terms, was only intended to embrace the extended rights, 
powers and privileges referring to the road, and not to the banking 
privileges ; since, otherwise, “the bank” could not have continued to 
exist, and could not, therefore, have been required to pay the penalty 
imposed in the 6th Section. 

We have not thought it necessary to quote that portion of the 23d 
Section, applying the provisions of the original charter “to the extended 
rights, powers and constitution of said Company,” because it seems to 
us utterly unimportant, and the arguments founded on the use of the 
word constitution, impress us as too wire-drawn to be seriously 
considered. 

On March 6th, 1836, more than three years after the passage of the 
Act of 1833, and, therefore, it must be presumed, after the completion 
of the original railroad, another Act was passed, containing the following 
provisions : , 

Section 1. “ That the 6th Section of the Act of 1835, and such portion 
of the 11th Section thereof, as imposes a forfeiture of charter and other 
penalties for not commencing the railroad in two years from the period 
therein defined, and not completing the same within six years from such com- 
mencement, are hereby repealed ; provided, however, that in lieu of the 
aforesaid forfeiture and penalty, the Company shall pay to the State” 
the sum of $100,000, in annual instalments, as therein provided. 

Section 4.‘ Be it further enacted, etc., Thatso much of the eleventh 
Section of said Act as grants to said Company the exclusive privilege 
of building a rai'road to commence at the termination of the railroad 
described in the original Act of incorporation of said Company, to the 
Town of Bayou Sara, be, and the same shall continue in force ; pro- 
vided, that within ten years from and after the passage of this Act, ° 
one-fourth part, at least, of said railroad, be built and completed, and, 
in case such part be not built and completed, as aforesaid, then exclu- 
sive privileges shall be ipso facto null and void.” 

Section 10. “ That the foregoing bonus shall be considered a full 
consideration for any right on the part of the State to tax the Carrollton 
Railroad Company, from which said Company shall be exempt during 
the space of thirty years.” ’ 

The remaining Sections of the Act refer to the banking department, 
and have no bearing. 

We have thus presented a fair and, for our purposes, a complete 


4 














this 
nted 
eory 
pad- 
thts, 
king 
d to 
alty 


23d 
ided 
Is to 
the 
usly 


’ the 
tion 
ving 


‘tion 
ther 
riod 
com - 
f the 
ate” 


enth 
lege 
road 
» the 
pro- 


Act. ' 


and, 
cclu- 


full 
liton 
ring 


ent, 


slete 








NEW ORLEANS, MARCH, 1882. 








N. O. & Carrollton R. R. Co. vs. City of New Orleans. 





sketch of the incongruous, obscure and inconsistent legislation under 
which the present controversy has arisen. 

A fact which impresses one as remarkable, at the outset, is that the 
Carrollton Railroad Company, which has initiated this litigation, should 
be contending with such zeal to enlarge the construction of the 22d 
Section of the Act of 1835, which purports to do nothing except to 
impose upon the Company a burden, and to exact a penalty as a com- 
pensation for privileges, part of which it never exercised, none of 
which ever enured to its advantage, and all of which have long since 
been abandoned. This anomaly is explained when we see that the 
Company deduces, from this burden, implied privileges in its own favor, 
largely exceeding in value the burden itself, and thus seeks to convert the 
penalty into a reward. 

We advert to this, not for the purpose of criticising the action of the 
Company, but for the purpose of rebutting the claim that the ordinary 
rules of strict construction which are applied to corporate charters, are 
to be reversed in this instance, because the clause to be construed is one 
in favor of the sovereign. 

No one would dispute the right of the Company to give its property 
to the State in 1908, or at any earlier period. What the plaintiff is 
really claiming is the right to operate its railroad through the streets 
of New Orleans, for a period of twenty-five years from 1883; and the 
question to be determined is whether this valuable right has been con- 
ferred upon her by her charter, either expressly or by legal implication. 
Because, under a particular construction of legislative acts, the State 
would derive certain pecuniary advantages, furnishes, in our judgment, 
no reason why we should depart from those general rules which are 
universally applied in the exposition of statutes. The State is the 
fountain of justice, and when mere rights of property are asserted in 
her favor, she subjects herself to the dominion of those laws which she 
has herself established as the proper standard by which similar rights, 
when claimed by her citizens, are regulated and determined. Her dig- 
nity and justice requires that, when a question is presented to her 
courts, as to the extent to which she has delegated a part of her sover- 
eign power, and conferred upon individuals peculiar privileges not 
shared by the rest of her children, such question should be determined 
without consideration of any more pecuniary advantage to the State. 
We, at least, shall determine this question precisely as if the reversion 
of property claimed under this Statute had been stipulated in favor of 
any individual, instead of the State. , 

It seems very clear that the Acts of 1833 and 1835, provide for the 
construction of two distinct railroads, the first between New Orleans 
and Carrollton, to be commenced in one year, and completed in three 
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years, from February 9th, 1833, under penalty of nullity of the privi- 
lege ; the second, between Carrollton and Bayou Sara, to be commenced 
in two years from a date after April Ist, 1835, and to be completed in 
six years after said commencement, under penalty of like nullity of 
said privilege, but without affecting the former privilege. 

The Act of 1835 industriously distinguishes between these two roads, 
and, whenever it has occasion to refer to the first road, describes it 
specifically as “‘ the railroad described in the original Act of incorpora- 
tlon,” or as “the railroad contemplated in the original charter,” or in 
equivalent terms, whereas, with equally careful discrimination, it 
describes the last as a “ railroad” commencing at Carrollton and ending 
at Bayou Sara, and refers to it repeatedly as ‘the railroad authorized 
by this Act,” “ the railroad hereinabove described,” ** the railraad to be 
constructe i under this Act,” “ the said railroad,” ete. 

This fundamental idea of two distinct roads is carried forward, 
even more unequivocally, into the Act of 1836, passed after the com- 
pletion of the original road. No one can dispute that the terms, “ the 


. railroad,” and “ a railroad,” as used in the Ist and 4th Sections of that 


Act, refer exclusively to the railroad from Carrollton to Bayou Sara, 
and not at all to the then completed New Orleans & Carrollton Railroad, 
which is not alluded to anywhere in the Act. 

Fixing firmly in the mind this fact of the perfect distinctness of these 
two railroads, as referred to in the Acts, it is next to be observed that 
the original railroad is not created, regulated, modified, or in any 
manner controlled by the Act of 1835, but stands entirely upon the 
Act of 1833, which, so far as the road is concerned, (except in the one 
unimportant particular of subsequent expropriations) is absolutely 
unaffected by the Act of 1835, and is to continue in full force, even if 
the latter Act should be stricken out of existence by failure to eomply 
with its conditions. On the other hand, the only railroad which forms 
the subject of the Act of 1835, which is created, defined, regulated and 
controlled by it, is the railroad from Carrollton to Bayou Sara. 

It seems difficult to understand how these two railroads, which have 
been kept so perfectly distinct in all the provisions of this Act, down 
to the 20th and 22d Sections, are there suddenly to lose their separate 
identities, and to be fused into one, under the general expression, ‘“ the 
railroad.” 

The 20th Section exempts “ the capital stock of the Company and the 
said railroad, with all its continuations, works, fixtures, ete.,” from 
taxation during twenty-six years, ‘ provided said railroad be completed 
and go into operation.” 

The proviso seems to remove all doubt as to the railroad referred to. 
Bear in mind, there were two railroads, unequivocally distinct as to the 
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terms within which they were to be completed. The first was then 
under active construction, and within ten months of completion. The 
other was the railroad provided for in the Act, to be built under and in 
accordance with the Act, to be completed within the term fixed therein, 
and the construction of which was, no doubt, the prime consideration 
of the exemption. Can it be doubted that this was the railroad whose 
completion and going into operation were referred to in the proviso, 
and consequently the only railroad referred to in the Section? It 
strains construetion beyond all reasonable limits to obliterate the per- 
tect distinctness established by the prior provisions of this Act, and of 
the Act of 1833, between these two roads with reference to their respec- 
tive completion, or to hold that when the Statute here says, “‘ provided 
said railroad be completed,” it means “ provided both said railroads be 
completed.” Although never a step was taken towards the building of 
the road from Carrollton to Bayou Sara, it is nevertheless the fact that 
the railroad between New Orleans and Carrollton was actually com- 
pleted and went into operation, and was and remained a completed and 
operated railroad. But it was not the railroad contemplated in the 
proviso. We are satisfied that proviso referred to one, and not to both 
of said roads, and that the one so referred to, was unquestionably the 
road from Carrollto2 to Bayou Sara. 

It may here be said that the word “continuations,” used in the 
Section, evidently refers to the various branches of the road authorized 
in the Act. This construction is inevitable. If those branches were 
not referred to as continuations, how is the use of the plural to be 
explained? If they were referred to, the necessities of our construction 
are fully satisfied. 

If any one will refer to the summary of the provisions of the Act of 
1835, and will strike from Section 11, heretofore given, the words: “and 
constitute a continuation thereof,” and from Section 12, the words: “in 
continuation of said originally contemplated railroad,” and will then 
read the whole, not a shadow of doubt will rest upon his mind that, if 
the Statute had omitted these phrases, the words, “ the railroad,” as 
used in the 20th and 22d Sections, could not possibly be held to refer 
to anything except the road to be constructed under that Act. Upon 
the use of the apparently innocent phrases referred to, the plaintiff 
reaily founds his entire exposition of the Statute; because, the like 
phrase used in Section 19 of the Act is manifestly descriptive, and 
being used in contradistinction to the “ original railroad,” serves to 
preserve, instead of to confound, the distinctness of the two roads. 

From so slight a cause, he deduces the following prodigious conse- 
quences: : 

1. The abrogation of that clause of Section 6, of the Act of 1833, 
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which provided an exemption of the capital stock from taxation for five 
years, as the sole inducement for the building of the original road, and 
the substitution, therefor, of a sweeping exemption of capital stock, 
railroad, rolling stock, and all possible property, for twenty-six years, 

2. The absolute repeal of the prior portion of the 6th Section of Act 
of 1833, which vested the road and everything connected with it, in the 
Company and its successors, and substantially transferring the whole 
property to the State, subject to a mere usufruct by the Company. 

3. The repeal of Section 8, of the original charter, limiting the dura- 
tion of the charter of the Company to fifty years, and extending the 
same to the period of seventy-five years. 

Surely so slender a thread was never required to support so ponderous 
a weight. 

These deductions, in each and every part thereof, encounter the 
stubborn opposition of all recognized canons of construction. 

- 1. They enlarge an exemption from taxation. Statutes conferring 
particular exemptions from general burthens, which, according to sound 
principles, should be borne by all alike, are to be regarded with a 
jealous eye, and are never to be extended beyond the limits to which 
the strictest intepretation of the legislative act confines it inthe partic- 
ular case. Sedgwick on Stat. Const., pp. 296-7; Cooley on Taxation, 
p. 146. 

2. They impair and destroy the vested right of property in and to 
their track, works, rolling stock, etc., which, by the 6th Section of the 
Act of 1833, had been expressly conferred upon the Company and its 
successurs, 80 far as the road from New Orleans to Carrollton is con- 
cerned, such divestiture is in derogation of natural and private rights, 
and can never be raised by implication, or extended beyond the clear 
and necessary meaning of the express terms of the Statute. 1 Potter's 
Dwarris, p. 49; Sedgwick Stat. Const. p. 302. 

3. They extend, by implication, the existence of the corporation 
twenty-five years beyond the term to which its duration was expressly 
limited in its charter. 

“ Grants of the franchise to be a corporation,” says the judicious 
Cooley, “‘ which confer upon a few persons.what cannot be shared by 
the many, and which, though supposed to be made on public grounds, 
are, nevertheless, of great value to the corporators, and are, therefore, 
sought with avidity, are never to be extended by construction beyond 
the plain terms in which they are conferred. No rule is better settled 
than that charters of incorporation are to be strictly construed against 
the corporators. The just presumption in every such case is that the 
State has granted, in express terms, all that it designed to grant 
at all.” 
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He quotes with approval the nervous language of Chief Justice Black, 
of Pennsylvania: 

‘* When a State means to clothe a corporate body with a portion of 
her own sovereignty, and to disarm herself to that extent of the power 
that belongs to her, it is so easy to say so, that we will never believeit 
to be meant when it is not said. In the construction of a charter, to be 
in doubt is to be resolved; and every resolution which springs from 
doubt, is against the corporation.” Cooley Const. L., p. 394; Penn. R. 
R. Co. vs. Canal Com’rs., 21 Penn. St. 22. 

The Supreme Court of the United States, in terms equally emphatic, 
has said : 

“‘ Every reasonable doubt is to be resolved (adversely tothe corpora- 
tion). Nothing is to be taken as conceded but what is given in unmis- 
takable terms, or by an implication equally clear. The affirmative 
must be shown. Silence is negation, and doubt is fatal to the claim. 
This doctrine is vital to the public welfare. It is axiomatic in the 
jurisprudence of this Court.” Fertilizing Co. vs. Hyde Park, 97 U. S. 
p. 666. 

The experience of this people and the spirit of our present organic 
law, do not encourage us to modify, or depart from, these well-settled 
principles. 

4. They repeal, by implication, three distinct and positive provis- 
ions of the Act of 1833, which have been already indicated. We say by 
implication, because Section 23, of the Act of 1835, which repeals all 
former enactments, ‘so far as they may be inconsistent with the pro- 
visions of the present Act,” is the merest surplusage, and means and 
effects nothing which would not have been equally effected, had the 
clause been entirely omitted. In the language of our Civil Code, a 
repeal is implied, ‘* when the new law contains provisions contrary to, 
or irreconcilable with those of a former law.” 

We scarcely know of any subject upon which Courts are so unani- 
mous as in their strong disfavor of repeals by implication. 

The principle is, that “laws are presumed to be passed with delib- 
eration, and with full knowlege of all existing ones on the same subject, 
and it is, therefore, but reasonable to conclude, that the legislature, 
in passing a Statute, did not intend to abrogate any prior law relating 
to the same subject matter, unless the repugnancy between the two is 
irreconcilable.” Sedgwick Stat. Const. pp. 106,98. 

If possible to reconcile the Acts by any fair or reasonable construc- 
tion, it must be done. 1 Black, 459; 11 Wall. 356, 652; 41 Mo. 16; 37 
Geo. 397; 44 Ill. 198. 

The rule applicable here is, that the general terms of a subsequent 
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tive previous provisions, unless it is absolutely necessary to give the 
latter Act such construction, in order that its words shall have any 
meaning at all.” Sedgwick, p. 98. 

In the present case, we have shown that the general words used in 
Sections 20 and 22 of the Act of 1835, may readily, and even most 
materially, bear a meaning, which leaves in full force the “ particular 
and positive previous provisions,” of the Act of 1833. Even if this 
meaning were less natural and probable, how should we avoid 
adopting it? ‘ 

See, on this subject, the numerous cases quoted in Hennen, Laws, 
III. (a.) 

5. Our Civil Code, Art. 17, provides : 

“« Laws in pari materia, or upon the same subject matter, must be con- 
strued with a reference to each other. What is clear in one Statute, 
may be called in aid to explain what is doubtfal in another.” 

“ What is doubtful” in the instant case, is whether the term, “the 
railroad,” as used in the 20th and 22d Sections of the Act of 1835, refers 
only to the road authorized by, and to be constructed under that Act, 
or embraces also the road from New Orleans to Carrollton, fully pro- 
vided for by the prior Act of 1833. Referring to the last named Act, 
we find clear and unambiguous provisions fixing the status of the 
original road as to exemption from taxation, as to the proprietary rights 
of the Company therein, and as to the term for which the right was 
given to operate the same. These provisions exhausted those subjects, 
so far as the original road was concerned, and further legislation 
thereon was not necessary nor appropriate, unless unequivocally 
designed to alter the status thus fixed. On the other hand, it was 
natural to expect that, in authorizing the construction of a new and 
additional road, provisions on these subjects, with reference to such 
road, would be made. Aided by “what is clear” in the Act of 1833, 
we “explain what is doubtful” in the Act of 1835, and reach the eon- 
clusion that Sections 20 and 22 refer to “ the railroad” authorized by 
that Act. 

Reverting now to the expressions establishing the new road as a 
‘“‘ continuation ” of the original road, and which, as we have said, lie at 
the root of plaintiff’s exposition of the Statute, we-are of opinion that 
they are not entitled to the weight which has been given them. Had 
they been omitted, the fact would have remained the same, that the 
new road, if built, would necessarily have been a continuation of the 
old. It was this purely conditional fact which was present to the 
legislative mind when it used these natural expressions. They were 
not significant of an immediate and unconditional consolidation of the 
two enterprises into one, in such sense as to absorb the identity of 
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each, and to constitute, at once, a single “ railroad” from New Orleans 
to Bayou Sara, and thus to support an inference that the words, “ the 
railroad,” when used without qualification, could be held to refer to 
such a consolidated unit. It is apparent that the Statute nowhere 
refers to such a unified road, but, on the contrary, continually refers to 
two roads authorized by different Acts, subject to different regulations 
and conditions, to be completed at different terms. We, therefore, 
necessarily infer, that when the Statute uses the term, “ the railroad,” 
in the singular, it alludes to one of said roads and not to both of them, 
nor to a compound road including both, for the existence of which idea 
in the legislative mind, the prior legislative expressions afford no 
warrant. 

We adhere to the sound principle that abstract rules of construction 
are not to be allowed to defeat the real intent of the law-giver, the dis- 
covery of which is, after all, the cardinal purpose of all construction. 
But when, as in the instant case, the obscurity of the legislative expres- 
sion is such as to leave a real, subs‘antial doubt as to the true meaning, 
such rules are legitimately invoked to solve that doubt, and particu- 
larly rules which are founded on considerations of public policy, as is 
the case with these which we have here referred to. 

There is, perhaps, no subject upon which human minds, equally 
intelligent and candid, are capable of so wide and irreconcilable differ- 
ences of opinion as in the construction of really ambiguous writings, 
whether Statutes or contracts, especially when lengthy and compli- 
cated. This is illustrated by the unmeasured, ‘and doubtless sin- 
cere confidence, with which either party in this case, asserts the 
absolute correctness of his own view and the entire absurdity of his 
adversary’s; and, still more, by the fact that we have reached a conclu- 
sion directly opposed to that enforced by the very able opinion of the 
Judge of the Court.a qua. These differences only serve to establish, 
beyond controversy, that the question is doubtful; and, this conceded, 
the rules of construction, here inyoked, solve and settle it. 

We do not profess, in this opinion, to have specifically answered all 
the various arguments advanced, in support of their theory, by counsel 
for plaintiff and the State, but they have been attentively considered, 
and honestly weighed. 

We are unable to attach any force whatever to the alleged contem- 
poraneous construction placed upon these legislative acts by the plain- 
tiff corporation, in support of which certain fragmentary portions of its 
corporate records have been introduced in evidence. 

It would be strange, indeed, if the extent of the franchises, privileges 
or even burthens imposed or conferred upon a corporation were to be 
measured, not by the terms of the legislative act, but by the claims 
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which the corporation might choose to set up thereunder. So far as the 
direct privileges are concerned, the absurdity of the proposition is self- 
evident ; and so far as the burthen is concerned, when that is made the 
basis for a claim of incidental privileges outweighing itself in value, 
the absurdity is hardly less apparent. But for these incidental advan- 
tages, it is not likely that these so-called contemporaneous construe- 
tions would ever have emerged from the dusty archives of the corpo- 
tion ; and if they had, they are not of a character to operate even as 
estoppels against the Company. But such constructions are of no weight 
in the interpretation of contracts, unless they are mutual, that is, 
made by both parties or by one with the express or implied assent of 
the other. C. C. 1956. 

We find no subsequent legislative action of the State, which, in our 
judgment, asserts, or, in any manner, assents to, the construction now 
contended for. An attentive examination of the subsequent legislative 
acts referred to by counsel, convinces us so clearly that they do not 
have the effect contended for, that we deem more particular discussion 
of them superfluous; and only advert to them because they seem to be 
seriously insisted on by counsei. 

The 7th Section of the Act of 1842, applies to all banks which have 
constructed any public work, whether the work so constructed is to 
revert to the State or not, and, therefore, neither the Act itself, nor the 
acceptance of its provisions by the Company, have any effect in deter- 
mining to which category this corporation belonged. 

The Act of 1867 simply authorizes the corporation, with the consent 
of its stockholders, to consolidate their interests with those of “ certain 
parties, lessees of said road,” and to scale the existing stock, and to 
‘issue such additional stock as may represent the value of the improve- 
ments placed.on said railroad by said lessees.” 

The Act was passed sixteen years before the expiration of the charter. 
Nothing therein indicates that the legislature knew, or concerned itself 
about the term for which the lease had been granted, nor was it a matter 
about which the legislature had any need to concern itself. To deduce 
therefrom a ratification of the Company’s assumed right to lease the 
road beyond the term of its charter, would be the very lunacy of 
judicial law-making. 

Of one thing we are assured, that the plaintiff Company has no right 
te consider itself aggrieved by our decision. The privileges claimed 
by it are mere incidents of a burthen said to have been imposed. They 
are net claimed as independent rights, but merely as necessary to 
enable it to discharge an onerous duty. Relieved, as she now is, of 
this duty, every claim of incidental right vanishes. 

So far as the State is concerned, it is not believed that. she could 
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desire, in order to seeure a paltry pecuniary benefit, to interfere with 
those plenary powers of administration and dominion over her public 
streets, which she has conferred with so liberal hand upon the City of 
New Orleans. It has been within her power, to establish railroads upon 
the streets of the City, and to exact compensation therefor, regardless 
of the wish or the will of the City, and if she had desired to receive 
pecuniary benefit at the expense of her favored creatures, she might 
have filled her coffers by such means. 

This has never been her policy; and, in these very Acts, she was 
careful to subject the right of this corporation to enter the municipal 
limits, entirely to the consent of the City. Those limits now embrace 
the entire railroad of this Company, and we are satisfied the State 
would not desire that this road should be operated within them, in 
defiance of the will of the City, unless in execution of a clear and valid 
contract right so to do. 

In conclusion, we would say that, had we adopted plaintiff’s con- 
struction of the 22d Section of the Act of 1835, as to the more extended 
‘meaning of the word “railroad,” we should still have found it impos- 
sible to deduce therefrom, an extension of the corporate existence, for 
any purpose whatever, beyond the term expresssly limited in the 
charter. 

In the Act of 1835, incorporating the Atchafalaya Railroad & Bank- 
ing Company, we find two Sections, one limiting the duration of the 
corporation to 50 years, and the other providing “that at the expira- 
tion of 75 years” from the end of the charter, “the property of said 
railroad, ete., shall be vested in the State.” 

The inclusion of these two provisions in the same Statute, negatives 
t!.e idea that the legisiature of that year considered them inconsistent, 
and, therefore, rebuts the inference that the 22d Section of the Act of 
1835, was intended to repeal the limitation of plaintiff’s corporate exis- 
tence in the Act of 1833. If, then, they co-exist, how are they to be 
reconciled? The argument in favor of corporate life is this: that the 
State, having stipulated a reversion to herself in 1908, it would be 
absurd to suppose that the right of the corporation to operate the 
road should cease in 1883, because that would render the reversion 
utterly valueless. 

But this absurdity vanishes, the moment it is considered that the 
State, as the sovereign, held,in its own hands, the power, at any 
time, to extend, at will, the corporate existence. 

The State was not willing to accept the reversion as a consideration 
for an immediate extension of the charter, but reserved to herself the 
right of determining that question in the future, according to her 
» interests. 
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The Company was willing to grant the reversion, without an imme- 
diate extension of charter, inthe hope and expectation that the resulting 
interest of the State would be a sufficient inducement for the granting 
of such extension thereafter. 

Thus, the two provisions are perfectly reconciled. 

The State has never seen fit to grant such extension. 

We have carefully considered Section 7 of the Act of 1842, and are 
satisfied it only relieved pro tanto from the forfeiture of charter previ- 
ously incurred, and was only intended to continue the corporate exis- 
tence during the period originally fixed in the charter. 

‘The contrary interpretation contended for encounters all the difti- 
culties which lie in the way of every corporation which seeks to claim 
an extension of corporate life from mere doubtful legislative expres- 
sions. Such pretensions cannot be thus supported ; but only by proof 
80 clear, “‘ that the probation bear no hinge or loop to hang a doubt 
on.” 

From this denial of corporate continuance would follow other conse- 
quences fatal to the obscure claims urged in behalf of the corporators. 

The original consent of the City of New Orleans, that this road 
might enter her limits, was given in 1833, at a time when there 
was no question that the duration of the plaintiff’s charter extended 
only to 1883, and on familiar principles, only operated during the life of 
the corporation. 

Subsequent assents are specially limited to the terms of the charter. 
As the legislative authority to construct the road within the City 
limits was entirely contingent upon the City’s consent, it follows that 
all right to operate it, on behalf of any person, or for any purpose, 
expired with the charter, so far as the original City limits below 
Felicity Road are concerned. 

The record furnishes us no evidence as to the consents given by any 
other municipal corporation existing on the route, which were equally 
required by law, and would be subject to the same limitation. 

As to the expropriation of private lands, we are not advised of the 
terms and extent thereof. But we find in the record a voluntary cession 
by numerous proprietors of the right of way, passed in 1833, which 
limits the right ceded to the term of the charter, and provides that, if 
not extended, at the termination thereof, the property ceded should 
become a public highway. As to this part of the route, the Company’s 
right of way would clearly expire with its charter, and it would then 
become a public highway, now a street of the City of New Orleans, 
unincumbered by any adverse rights of the Company or its corporators. 

Whether other portions of the route expropriated under the Act of 
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1333, or used by the consent of municipal corporations given under 
that Act, would occupy a different position, we cannot now say, but, 
under no circumstances, could the corporators, after the expiration of 
the charter, have any right of way except over fragmentary portions 
of the route. 

In a controversy involving the interests, and in its solution, disap- 
pointing the hopes of so many persons, we have felt justified in going 
beyond the points necessary, under our view, to the decision, in order 
to show that, under no possibile theory that we could adopt, could the 
rights asserted in their favor be sustained. 

All the resources of legal acumen, powers of discrimination, ingen- 
ious hermeneutics and varied learning have been exhausted in the 
attempt to maintain their claims. 

The stubborn fact remains that they have no foundation except in 
implications, more or less violent, from obscure and equivocal legisla- 
tive expressions, which have doubtless come from interested assump- 
tion of a given meaning, to possess a clearness of import to the parties 
concerned, that does not and cannot be felt by the impartial judi- 
cial mind. Not a single direct, positive, unambiguous grant of the 
power to operate this road beyond the limit of its original charter, has 
been, or can be quoted from any legislative act. 

Charters and other Acts conferring powers and privileges upon cor- 
porations, though ostensibly mere ordinary acts of legislation, are 
usually prepared by the parties interested, and by them submitted for 
legislative approval. This is one, ameng many reasons, why they are 
always so strictly construed. Pierce on Railroads, p. 491. 

They are assumed to have been prepared with care and forethought, 
and to embody clearly all the rights and privileges which it was 
supposed the legislature would have been willing to grant. To permit 
such privileges to be cloaked and covered up under ambiguous and 
equivocal expressions, not distinctly presenting the subject of their 
extent and propriety to the legislative mind, would be to expose the 
legislature to deception, and to enable parties, by artful duplicity of 
language, to claim and enjoy privileges which, it may be, the law- 
making power did not intend to grant, and would have refused, had 
they been directly and clearly asked. 

Against the possibility of the suecess of such devices, the judiciary 
sets its face like flint. 

It is, therefore, ordered, adjudged and decreed, that the, judgment 
appealed from be annulled, avoided and reversed, and that plaintiff’s 
demand be rejected, and the injunction dissolved, and the intervention 
of the State dismissed, at their proper cost in both Courts. 
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On APPLICATION FOR A REHEARING. 


Topp, J. Complaint is made that in our opinion we went beyond 
the issues presented in the case in our comments upon what the rights 
of the stockholders, as joint owners of the property, would be as against 
the City, in case the charter expires in 1883, and there is no reversion 
to the State in 1908. 

Had we not supposed that the ground upon which the case was 
decided, destroyed all pretensions to the right of way beyond 1883, we 
should not have indulged in those comments. What was said was 
intended to assuage dissatisfaction with the solution of the fundamental 
question decided, by showing that even had we been able to concur 
with plaintiff’s view on that point, our decision on other grounds must 
have been the same. 

As a matter of course, that position of the opinion decides nothing, 
and may be considered as not altered, in so far as affecting any rights 
of the stockholders which may be hereafter urged. 

The argument for rehearing, able and skilful though it was, has not 
changed our firm conviction as to the correctness of our former decree. 

Rehearing refused. 








No. 7812. 


Jutta A. VENTRESS, INDIVIDUALLY AND AS DATIVE TESTAMENTARY 
EXECUTRIX, vs. Isaac D. BROWN ET ALS., HEIRS OF JAMES N. 
Brown. 


An agreement between the heirs, that one of them will buy at the partition sale, for a certain 
price, some of the joint property, is legitimate and binding, and if the said property is ad. 
judicated for less than the stipulated price te the heir who agreed to buy it, he is liable 
for the difference. 

The value of slaves donated in 1859 by a father to his daughter as avancement d'hoirie, (his 
succession being opened later in the same year,) must be collated notwithstanding the 
abolishment of slavery. The case is governed by the Code of 1825, not of 1870. 

An informal and invalid donation may be confirmed and ratified by the beirs of the donor, and 
this ratification needs not be by express act, but may be shown to result from the general 
conduct of the heirs. C.C. 2274. 

A special legatee is entitled to the interest, without proof of his having demanded payment, 
when the executor has himself asked for and obtained an order of Court to sell property 
of the estate for the purpose of paying such legacy. 


| ay from the Parish Court of the Parish of Iberville. Cole, J. 


Barrow & Pope, for Plaintiff and Appellee : 


1. An executor may join an heir in demanding a partition to show, by admissions, the right 
of the heirs to take seizin of the estate. 
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A judgment rendered in favor of a succession while same is represented by an executor, 
is res adjudicata against and in favor of the heirs to the same extent as it is in favor or 
against the succession And ali claims and demands included in said suit, become res 
adjudicata as determined therein. 27 An. 59; 28 An. 898; 17 La. 96, Erwin’s Heirs vs. 
Bissell's Heirs. 
An executor continues to represent the succession in suits commenced by or against him 
during his term. C. C. 1672, (1665) ; 18 La. 344; 10 La. 435. 

Where a testator directs his executors to make divisions of certain funds at certain times 
and to deliver to the major heirs their share, and invest the shares of the minors for their 
account, and at their majority to deliver same to said minors, the title of the minors Vest 
at the moment of the division, and any accumulation or loss of said funds is that 
of said minors. 29 An. 233. 

An heir cannot be required to collate what he has never received, especially when it 
appears the fands perished in the hands of testamentary executors under such circum- 
stances as to excuse them. 

Interest is due on a special legacy by the estate of the testator only from the date of the 
judicial demand for same. If no demand is made, no interest is due. 

(a) If interest is allowed, it must be calculated on both sides of the account, 

(b) In settling accounts between heirs in a partition, one cannot be estopped unless all 

are. C. C, 1626, (1610) 1631, (1624); 24 An. 126; 17 La. 312. 

Immovable property, including slaves, given to one of the children, that has been 
destroyed by an accident without his fault, is not subject to collation at all. 

A donation, under private signature, of slaves to a married woman, never accepted by 
her, nor possession delivered to her, is null. No acts of the husband alone can bind the 
wife to accept said donation. A donation bad for form, if it can be ratified at all, must be 
ratified by all parties interested. Minors cannot ratify. 

A party may correct an erroneous judicial admission as to all parties except as against 
those who have acted on said admission. 


S. Mathews, for Mrs. Feltus, Defendant and Appellant. 
A. & E. B. Talbot, for Isaac D. Brown, Defendant and Appellant. 


Henry Denis, on same side : 


An administrator cannot provoke the partition of a Succession by Licitation. 22 An. 310. 

A judgment rendered in favor of a Succession against a defaulting executor for the balance 
remaining in his hands, after paying various sums to the heirs, cannot constitute res 
adjudicata between the heirs themselves, as to the sums they have received and should col- 
late, especially when they were not parties to the suit. 

A District Court has ne jurisdiction ratione materia to pronounce upon the collations to be 
made by the heirs of a Succession among themselves. 

The testator may validly order in his will that the portions of the minor legatees shall be 
invested by the executors and paid over by them to the minors at their majority. 29 
An. 232; 31 An. 127. 

An executor, who is at the same time the tutor of a minor heir, cannot make valid payments 
to himself as tutor. 6 La. 407; 2 Rob. 556; 10 An. 800; 13 An. 18; 31 An. 394; 4 How. 
513; 1 Mason, 345. 

Slaves given to his heirs by a person whose Succession was opened in 1859, should be collated, 
under the provisions of the Code of 18%5. That Code and not that of 1870 should govern, 
because the rights of the parties attached in 1859. 

A donation, null for want of legal form, may be ratified by the heirs of the donor. 6 Rob. 331; 
3 An. 522; C. C. Art. 2274. 


Wm. B. Robertson, for Intervenor. 
57 
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The opinion of the Court was delivered by 

Topp, J. Thisis an action of partition, the parties to which are the 
heirs of James N. Brown, who died in the Parish of Iberville on the 
27th of September, 1859. The defendants are appellants from a judg- 
ment of the late Parish Court of said parish, ordering a sale of the 
property of the succession, to effect a pees and fixing the amounts 
to be collated by the several heirs. 

The leading facts connected with this controversy, of which mention 
need be made, are substantially as follows : 

The deceased left at his death a large estate, and six children, four 
of whom were minors. Two of the minor heirs died shortly after their 
father. Of the remaining minors, one Mary E. Brown (now Mrs. 
Feltus,) became of age sometime in 1862, and the other, Isaac D. 
Brown, in 1869. 

The deceased left at his death a last will and testament, dated on the 
30th of June, 1859, from which we extract the following, as pertinent to 
this suit: 

“T will, that after the sugar and molasses, ete., has been sold, that is 
now on the place, that, with the ready money now on hand be divided 
in six equal portions, the majors to at once take possession of their 
portions. At the maturity, or in other words, as each minor becomes 
of age, they are to receive from the administrators of my esiate, fifty 
thousand dollars in cash each, together with that portion of the rev- 
enues with their proceeds that may accumulate from year to year, so 
as to make what my six children receive from me precisely equal. 

“ At each sale of the crop, after paying the current expenses of both 
plantations, the net revenue of the minors’ portion, as well as their 
portion of my estate, I have directed to be sold and to be invested by 
my administrators in good acceptances or bills receivable for their 
account, as the majors will, of course, be present and receive 
for themselves.” 

John M. Brown, the oldest son of the deceased, and Gilbert S. 
Hawkins, of New Orleans, were appointed executors of the estate, and 
qualified as such. They both died in 1864, without rendering an 
account of their administration. 

John M. Brown also became dative tutor to the minors Mary E. and 
Isaac D. Brown, and upon his death, the plaintiff’s husband, (Jas. N. 
Ventress) she being one of the major heirs at the death of the deceased, 
was appointed tutor to Isaac D., the other minor (Mary E.) having, in 
the meantime, attained her majority and married. 

Ventress also, on the death of the executors named in the will, be- 
came executor of the estate of Jas. N. Brown, and remained executor 
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till removed from office by a judgment of the Parish Court; and in 
September, 1872, the plaintiff was appointed executrix of the estate. 

The property of the succession of James N. Brown, deceased, con- 
sisted mainly of two plantations, ‘“‘ Oakland,” situated in the Parish of 
Plaquemines, and ‘‘ Manchac,” in the Parish of Iberville. The former 
was sold to pay the legacy of Mrs. Feltus, on the 7th of August, 1867, 
and purchased by her at the judicial sale for $70,000. She retained of 
the price 362,500 on account of the principal and interest of her legacy, 
and gave her note for the balance, $7,500. 

The Manchac Plantation was subsequently sold to discharge the 
legacy of Isaac D. Brown, and was bought by him for $71,644.16%, on 
which amount, it is conceded. that he was entitled to credits, for pay- 
ment made at time of sale, and certain charges against the property 
settled by him, to the extent of $9,187.58, leaving a balance received 
by him, in the property thus purchased, amounting to $62,456.58}. 

These plantations comprised as stated, the main property of the suc- 
cession. The suit is for the partition of the residue. The contention 
relates to the question of collations between the several heirs, and is 
caused, to a great extent, by the losses resulting from the war which 
prevailed during several years of the administration of the succession, 
and the confusion arising from the destruction by fire of the books of 
Hawkins & Norwood, the merchants to whom were consigned the crops 
from the plantations, and by whom the distribution of the proceeds of 
the crops sold was made among the heirs, Hawkins, one of the firm, 
being an executor of the estate. 

The condition of things resulting from these causes gave rise to a 
great deal of litigation touching the affairs of the succession, and the 
. respective claims of the heirs, the proceedings relating to which have 
come up with the record in this case, and have swelled it to more than 
a thousand pages. Some of these proceedings we will have occasion 
to refer to hereafter. 

We have diligently and with great care and patience examined this 
voluminous record, and have thoroughly considered every question 
connected with the issues in the case, and shall content ourselves with 
simply announcing our conclusions where they concur with those 
reached by the Judge of the lower court, and confine our discussion, to 
those points wherein we have arrived at a different conclusion from 
him ; and give our reasons briefly for the changes we feel constrained 
to make in his judgment. 

So many are the questions arising from proceedings connected 
with the administration of an immense estate, protracted for nearly 
twenty years, and a part of that time marked with the irregularities, 
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embarrassments and confusion growing out of a state of war, that any 
other course than this would be impracticable. 

1. Before, however, entering upon a consideration of the merits of 
the case, which, as stated, relate exclusively to the matter of collations 
by the heirs, there are certain preliminary questions suggested by the 
exceptions in the record to be disposed of. : 

The first is that raised by the exception denying the right of an ex- 
ecutrix to provoke a partition of an estate. 

Inasmuch as the plaintiff sues for this partition in both capacities, as 
executrix and heir, and all the defendants in their answers have joined 
in the prayer for a partition, it becomes unnecessary to decide the point 
raised as to the right or power of an executrix, in such capacity, to 
institute the proceeding. 

All the heirs are parties to the suit, and the joinder of the executrix, 
and the admission of the parties, and the evidence in the record, show 
that the debts and legacies have been discharged, and no legal obstacle 
longer exists to a partition. 

2. The next question is that presented by a bill of exceptions taken 
by the plaintiff to the introduction of evidence admitted to establish 
the amounts to be collated by her; the objection to such evidence 
being that the amounts and subjects of such collations were not set 
forth by either plaintiff or defendants in their pleadings. The Judge 
a quo admitted the evidence, and we think properly. The partition 
was claimed and provoked by the plaintiff. No legal or proper parti- 
tion or settlement could be made unless the collations were first fixed. 
The partition showed that collations were due from all the heirs, and 
set out specifically the collations to be made by the defendants, and 
referred to a suit between plaintiff and her husband, and sought to 
correct an alleged error which that record afforded, as to the collations 
to be made by the plaintiff. Considering the character and object of 
the suit, and the nature of the pleadings referred to, the evidence was 
clearly admissible. We can seeno reason why the allegations touching 
collations should be more precise, where they are to be determined by 
the Judge, than when they are referred to be adjusted by the notary in 
the proceedings before him ; and in the latter case it is not pretended 
that any such precision and nicety is required. 

3. The plea of res judicata was interposed by the plaintiff to any 
attempt on the part of the defendants to disprove the correctness of the 
collations charged in the petition as due by them respectively. 

- The plea was based on the following facts and proceedings : 

’ After the death of the first executors, (John M. Brown and Gilbert 
Hawkins) their successors instituted a suit against the succession of the 
deceased executor, (Brown) with a view to determine his liability to 
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the estate of James N. Brown, growing out of his administration of that 
estate. The suecession sued was charged with the whole amount of 
the inventory of the sneceasion administered, being some $450,000, and 
required to account for the same. It was alleged in the suit that pay- 
ments of large amounts had been made by the deceased to the heirs, 
and they were made parties, with a view to fix the amount of such 
payment. The heirs cited, excepted to being joined in the proceeding, 
and were dismissed therefrom, their exception being sustained. 

The suit was tried and the liability of John M. Brown’s succession to 
James N. Brown's suecession was fixed at about $18,000, on proof of 
payments made by the deceased executor to creditors and heirs, and 
otherwise, It is contended that the amounts shown in that suit to have 
been paid to the heirs, determined, as a thing adjudged, the amounts te 
he collated by them in the partition of the succession. 

We do not think so. The heirs, as stated, were not parties te the 
suit, personally; the legal representatives of the two successions 
litigant did not represent them ; they were not before the Court to con- 
test the amounts with which they were charged. The amounts of such 
charges were mere incidents of that suit, while the thing to be adjudged, 
the sole object of the suit, was the determination of the amount owing by 
the one succession to the other. 

However, the proceedings and evidence in that case may assist us in 
our investigations in this, yet the judgment rendered therein is not res 
judicata upon any issue in this case. Had it been so, our labors and 
investigations would have been vastly abridged. 


ON THE MERITS. 
I. 


The first question that presents itself on the merits, is in regard 
to the eollations of Mrs. Feltus, (Mary E. Brown). The Judge a quo 
tixed the amount of the collations due by her at $127,925.73. The 
items of the account that make up this total, complained of by her, are 
as follows: 

1. $8,494.21, her alleged share of the crop of 1860, sold by Hawkins 
& Norwood. 

2. 7,500, amount of her note, given for the excess of the price of 
the Oakland Plantation, over her legacy. 

3. $6,164.19, the amount of certain accounts of George A. White, for 
goods furnished the store on the Oakland Plantation. 

These are all the items mentioned in the brief of her counsel, which, 
he insists, should be deducted from the amount of her collation fixed by 
the judgment below. 
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First. As to the first two items, we are satisfied they are correct. 

We believe from the evidence, which it is needless to review in 
detail, that both the crops of 1859 and 1860, were sold and distributed 
by Hawkins & Norwood, and the amount stated was the share of this 
heir in the crop of 1860; and this distribution was made in accordance 
with the terms of the will, which we have quoted above. 

Second. Before the sale of the Oakland Plantation, it was agreed 
among all the heirs, that Mrs. Feltus should take it on account of her 
legacy. She was to take it at $70,000, and it was in accordance with 
_ this agreement, and the purchase made by her under it, that the note 
for the excess of the price over the legacy was given. We perceive 
nothing wrong or illegal in this. It was a legitimate subject for a 
contract, and we see no reason why she should not be held to it. 

Third. In regard to the third item, our conclusion is that she should 
not be charged with it, and that the judgmeat in thus charging her was 
erroneous. 

Before the purchase by her of the Oakland Plantation, it was man- 
aged by her husband for the executor, at that time, James N. Ventress. 
On this plantation was a store, in which merchandise was sold to the 
laborers on the plantation and the public generally. 

In the account filed by Ventress of his executorship, he sought to 
credit himself with the amount of the goods, etc., bought of White for 
the Oakland Plantation. This account was opposed by Mrs. Feltus, 
and the credit for these accounts of White, to the amount stated, of 
6,164.19, was refused Ventress. 

In the present suit, this amount is charged against Mrs. Feltus, and 
makes part of the aggregate sum she is required to collate by the judg- 
ment of the lower court. It is true that her husband had charge of the 
store where the goods covered by this account were sold, as a manager 
for the executor, but there is no evidence in the record that would 
charge Mrs. Feltus with their price or value. 

Her husband may be liable for them, but there is nothing to fix any 
liability on her. Mrs. Feltus had nothing to do with the store or with 
the management of the plantation, nor is it shown that the goods were 
received by her, or enured in any way to her benefit, and we are at a 
loss to understand under what pretext they were charged to her. This 
amount must, therefore, be deducted from the amount of the collation 
to be made by her. 

There is also a judgment that enters into this partition for $25,595.20, 
which may be disposed of in this connection. This judgment was 
rendered in the same opposition of Mrs. Feltus to the account of Ven- 
tress, executor, referred to. The opposition of Mrs. Feltus was sustained 
and a balance rendered against the executor for the amount stated, in 
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favor of the succession of James N. Brown, and this forms one of the 
assetts to be partitioned. There was an appeal taken from this judg- 
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far ment to the Supreme Court, reported in 27 A. 328, and the Court, in 
this its decree, reserved to the executor “the right to claim in the final 
aaa settlement and partition of the estate, all amounts he alleges to have 
paid to the heirs.” 
— Under this reservation, on the trial of the case in the court below, 
yon the Judge allowed certain deductions from this judgment on account of 
with the payments referred to, and among others, this account of George A. 
note White, which was credited on the judgment against Ventress, and 
stints charged to Mrs. Feltus as an amount paid to her by the executor. As 
— we have seen, she was not responaible for the amount, and it should not 
have been deducted from the said judgment. This will reduce the 
ould amount of the credits on the judgment against Ventress to $11,321.38, 
wee making the balance due on the judgment, $14,273.82. We think the 
terms of the reservation in the decree of the Supreme Court referred to, ’ 
ies absolute in allowing credit to Ventress in this judgment on account of 
nat the payments made by him to the heirs, and for whatever cause made. 
io The lower court reduced the balance due on this judgment to $8,103.68, 
and restricted the effect of it to the interest of Mrs. Feltus, in this 
a. balance, a fourth interest, amounting to $2,027.40, 
tion This restriction was owing to the fact that after the filing of the 
Sie. account by Ventress, as executor, all the heirs were cited, and none of 
: of them opposed the same, save Mrs, Feltus. It is true that Isaac D. 
Brown offered an opposition, but it was disallowed as coming too late. | 
oni Their silence as to the account, when thus cited, and failure to oppose | 
adg- it, were regarded by the Court of the first instance as a tacit ratification | 
1 


f the of it, or an acceptance of it just as rendered. 
The change made in it, adversely to the executor, was affected solely 


not by the opposition of Mrs. Feltus, aud she alone could be the beneficiary | 

of it. | 
any We cannot say the Court erred either in this, or in directing the mode ! 
with and manner of its settlement. The only error made was in the amount | 
= that was to accrue to Mrs. Feltus; it should have been one-fourth of 
alae $14,273.82, amounting to $3,568.43, instead of the amount stated in the 
This judgment, $2,027.40. | 
ition Il. | 

The amounts to be collated by Isaac D. Brown, under the judgment 

D.20, appealed from, are $130,625.45. His counsel urge that he should not be | 
was charged with the distributive shares in the crops of 1859 and 1860, sold | 
Ven- by Hawkins and Norwood, inasmuch as he was a minor at the time, | 





ined and that he could be only thus charged in the event that these anfounts 
d, in were received by him after his majority. 
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It will be seen, that by the terms of the last will of James N. Brown, 
these annual distributions of the proceeds of the crops were required 
to be made, and the evidence shows they were made, and the whole or 
part of the minors’ shares invested as directed in the will. The prop- 
erty in these shares became vested in the minors in the hands of the 
administrators, and if lost subsequently, the loss was theirs. Res perit 
domino, Succession of Cochrane, 29 A. 232; Succession of Macias, 31 . 
A. 129. 

It is also contended that interest should be allowed him on the 
amount of his legacy, from his majority till he received it. . Interest is 
only due a legatee from the day of the demand of his legacy, under an 
express provision of law. (C. C. 1626, 163]. 

There is no evidence of such demand before the sale was made to pay the 
legacy. Nor is there any force in the proposition that the plaintiff is estop- 
ped from opposing the allowance of interest by reason of her alleged 
assent and admission in the agreement for the sale of the property to 
pay the legacy. We do not so construe the ruling referred to. 

The Judge a quo disallowed the interests, and the ruling was 
correct. 

The evidence fully sustains all the items comprising the account, 
showing the sum total of the collations due. 

A very large part of the charges have the effect of res judicata against 
him, resulting from legal proceedings to which he was a party. 

The total amount fixed by the decree of the lower court is subject to 
the operation of a judgment rendered on the 31st of December, 1874, by 
the Parish Court of Iberville, and may be reduced by the effect of the 
7th clause of that judgment, which need not here be recited, and will 
be alternately determined in the final partition proceedings to be here- 
after conducted, as directed by the judgment of the lower court. 


Il. 


Lastly, we come to the question of the collations to be made by the 
plaintiff, Mrs. Ventress. 

It is urged, that in addition to the sums allowed against her by the 
judgment of the lower court, she should be charged with the amounts 
she failed to collect from the previous executors, and the value of 
certain slaves donated to her by her father. 

1. Inregard to the first, we are satisfied that the losses resulting to 
the succession by the failures of the executors preceding plaintiff, were 
losses she could not have repaired by any possible diligence. The 
greater part of them were losses caused by the war, and were, in their 
nature, irretrievable. This charge against her is not pressed with vigor, 
and was properly rejected by the court a gua. 
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2. The next question touching the collation for the slaves, is the 
most serious one presented in the whole case, and we decide it only 
after the most mature deliberation, and exhaustive review of the 
authorities bearing on the subject, in view of the equitable considera- 
tions opposed to the charge, and it is with a feeling of regret that we 
are constrained to differ with our learned brother of the lower court in 
the conclusion reached by him on this point. 

The plaintiff was one of the major heirs of her father at his decease. 
In his last will, as will be seen from the quotation heretofore made, the 
testator declared that he had previously given, or advanced, to his 
major heirs, fifty thousand dollars. A part of this sum included ten 
slaves, donated by the deceased to his daughter, the plaintiff, on the 
10th of January, 1859, and of which she had possession previous to that 
date. Four of these slaves were returned after the death of the testator 
or donor, to the trader from whom they were originally purchased, and 
the rest remained in the possession of herself and husband till their 
emancipation. 

Under these facts, upon whom must the loss fall: upon the succession 
or upon the plaintiff? 

This question must, in our opinion, be determined by the provisions 

Gof the Code of 1825, in operation at the opening of the succession of 
James N. Brown. 

Article 1328 of that Code provides : 

** Real estate (French text le bien fonds) given by the father, mother, 
or other ascendants to one of their children or descendants, and which 
has been destroyed by accident while in the possession of the donee, 
and without his fault, previous to the opening of the succession, is not 
subject to collation.” 

The corresponding Article 1250, of the Revised Code, substitutes the 
words “immovable property,” for the words real estate, without other 
change. 

Article 1361 of the old Code further declares : 

‘* When slaves have been given, the donee is not permitted to collate 
them in kind; he is bound to collate for them by taking less, according 
to the value of the slaves at the time of the donation.” 

Art. 1362: ‘Therefore the donation of slaves contains an absolute 
transfer of the rights of the donor to the donee in the slaves thus given. 
They are at the risk of the donee, who is bound to support their loss or 
deterioration, at the same time he profits by the children born of 
them.” See also, 14 L. 352. 

(The italics in the above are our own). 

From the above we deduce : : 

That if land or other like immovable property is given, and the same 
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is destroyed or lost without the fault of the donee, before the succession 
of the donor is opened, the donee is not required to collate, but the loss 
must fall on the succession. 

If the rights and obligatio=s of the plaintiff depended on this Article, 
she would not be discharged from the obligation to collate, because the 
loss did not take place before the opening of the succession, but 
afterwards. 

This Article, it is apparent, however, does not refer to slaves. 

If a slave was given, by the terms of the law, the obligation to collate 
existed whether the loss occurred before or after the opening of the 
‘succession, because it is expressly declared, that the title to the slave 
vests in the donee absolutely from the date of the donation. 

We are aware, however, that the case of Guillory, 29 A. 495, does 
not support this entire proposition, it having been therein held, that 
a slave lost to the donee by emancipation before the opening of the 
succession need not be collated ; but this decision, as earnestly claimed, 
does not support the pretension of plaintiff’s counsel, that the donee is 
equally freed from the obligation to collate, where the loss, from a 
similar cause, has occurred after the opening of the succession. 

In the case referred to, the donation was made in 1860, and the suc- » 
cession of the donee opened by his death in 1875, and the loss, of 
course, happened before the latterevent. Here the gift was made, and 
the property delivered before the opening of the succession, and de- 
stroyed or lost after the opening, which renders the case cited wholly 
inapplicable to the instant one. Nor do we find anything of sufficient 
force in the commentary on the Code Napoleon, (Mareadeé’s) to which 
our attention has been called, to authorize us to depart, in the determi- 
nation of this question, from what we conceive to be the plain and 
positive terms of our own law. 

Another serious question is, however, presented, as to whether any 
effect can be given to the donation of the slaves, the same being by an 
act under private signature. It is quite clear, if the effect of this do- 
nation was dependent solely upon this instrument and to be considered 
exclusively with reference to it, that its nullity would be apparent, 
and the case with the plaintiff, since the law declares such an act a 
nullity. It is, however, to be viewed and determined in connection 
with other provisions of the law. 

Art. 2274, R. C. C. (2254, C. C.) provides: “ The confirmation, rati- 
fication, or voluntary execution of a donation by the heirs or assigns of 
the donor, after his decease, involves their renunciation to oppose 
either defects of form or any other exceptions.” See also 4 R. 157; 3 
A. 522. 

From the recital heretofore given, it is almost needless to say, that 
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with respect to the gift in question, after the death of the donor, this 
confirmation or ratification took place. It is shown by the inventory 
of the succession, and by nearly all the legal and judicial proceedings 
that have transpired during the long course of the administration 
of the estate ; and whilst the record abounds with such proof, we have 
been pointed to no act or expression, and can discern none on the part 
of the heirs, in disapproval of the donation, unless we except the repu- 
diation of it by the donee after the loss of the slaves. Nor can the 
management or control of the property by the husband of the donee, if 
such was the case, detract from the legal effect of the ratification, to be 
inferred from the facts stated. And that ratification was to render the 
donation as perfect and complete as if the act conferring it had been an 
authentic act, under the declared principle that omnis ratihabitio retro- 
trahitur, ete. 

The conclusion from the foregoing is therefore unavoidable, that the 
plaintiff must be charged with the $15,000, the price or value of the 
slaves. 

The credit of $5,000 claimed by her counsel, and allowed by the 
Judge a quo, was proper. It was a palpable error upon the face of the 
record, by which it was sought to bind her for the amount stated, and 
she was clearly entitled to the benefit of the correction made. We see 
no reason to change any other item in the account of this collation. 

The total of all amounts to be collated by plaintiff was fixed by the 
lower court at $96,221.91. Adding the value of the slaves donated will 
increase the amount to $111,221,.91. 


IV. 


The correctness of the collations to be made by the heirs of Jno. M. 
Brown, as fixed by the Judge a quo, are not controverted before this 
Court. 

This disposes of all the matters in controversy. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be amended, by fixing the total amounts to be collated 
by Mrs. Mary E. Brown, wife of Henry J. Feltus, at one hundred and 
twenty-one thousand seven hundred and sixty-one dollars and fifty-four 
cents, ($121,751.54); the amounts to be collated by Mrs, Julia A. 
Ventress, plaintiff, at one hundred and eleven thousand two hundred 
and twenty-one dollars and ninety-one cents, ($111,221.91.) 

The total amount of the collations to be made by Isaac D. Brown, 
subject to be reduced in the tinal proceedings of partition, as he has 
contributed or shall contribute to pay the debts and charges in the 
tinal account of Mrs. Julia A. Ventress, executrix, as provided by the 
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judgment of the Parish Court of Iberville, rendered on oppositions to 
her account, on 3lst of December, 1874. 

The amount allowed by the decree of the lower court, ov the judg- 
ment rendered on the opposition of Mrs. Feltus to the account of James 
N. Ventress, executor, to enure to the benefit of Mrs. Feltus, under the 
conditions expressed in that judgment, is increased to 33,568.43. 

The judgment, as thus amended, is aftirmed, the costs of the lower 
court to be paid by the Succession of James N. Brown, and of this 
appeal, by the plaintiff, Mrs. Julia A. Ventress. 


On APPLICATION FOR REHEARING. 


Beruupez, C. J. The complaint that, relating to the item of 
$7,870.50, the dates are incorrect, of the distribution of the shares, is 
well founded. It was an inadvertence. The dates should have been 
1863 and 1864. This mistake does not, however, justify the demand 
urged in the first ground for relief. 

The record shows that the shares accruing to Isaae D. Brown went 
into the possession of John M. Brown, who was his tutor. 

It is true, that we said that those shares were invested. This invest- 
ment is denied. We should have confined ourselves to the statement 
that they had been received by John M. Brown. 

The vouchers given by him do not show explicitly that he signed, as 
tutoy, but establish that he received them. This could only be as 
tutor, for he conld not receive them for the minor otherwise. Whether, 
after being so received, they were or not invested by him, under the 
directions of the will, is immaterial in these proceedings. His failure 
to have done so might have affixed upon him a responsibility which 
cannot be fastened upon the heirs in the partition of the suecession 
residue. 

The proposition, that when the same person is at the same time ad- 
ministrator and tutor of some of the heirs, his possession of the estate 
is that of an administrator, is correct and supported by authority. 30 
A. 745. Such is also the case when the executor is also the universal 
legatee, 33 A. 594; 1 Woods, 144; but this is true only as long as a 
distribution, or some significant or characteristic act, indicative of a 
termination of the possession as administrator has not occurred. 

The receipt of the shares for the benefit of a minor, by one who is 
his tutor, is of that description, and operates a divestiture of his tenure 
or possession, as administrator, at the same time that it concludes the 
minor. 

On the second ground for relief, we are satisfied that legal interest 
should have been allowed to Isaac D. Brown on his legacy, from his 
majority, as alleged in the petition filed on the 5th of October, 1870, 
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which is the day on which the executor judicially admitted the exigi- 
bility of the bequest, and the running of interest upon it. This ad- 
mission implies a previous demand for payment, which the law will 
presume in a case like this. Equity, besides, entitles Isaac D. Brown 
to that allowance. Interest was allowed to his sister, Mrs. Feltus. 
There is no reason why he should not also receive it. 

It is ordered, that our previous decree be amended by inserting at 
the end thereof, the following special decree : 

“Tt is further ordered and decreed, that the judgment appealed from 
be amended by allowing to Isaac D. Brown, tive per cent. interest per 
annum, on fifty thousand dollars, from the date of his majority, October 
Ith, 1869, to the time of his purchase of the Manchae Plantation, viz : 
the 2d of July, 1872, when he retained, out of the price of sale, the 
amount of his said legacy ; the sum thus accruing to him to decrease 
by as much the amount to be collated by him. 

“It is further ordered, that thus further amended, the judgment 
appealed from be affirmed with costs.” 

It is further ordered, that our previous judgment thus itself reformed, 
remain undisturbed. 





On REHEARING. 


Levy, J. Our attention has been called by plaintiff's counsel, in 
this application, to the fact that it is shown in the record that, on the 
30th December, 1870, ten thousand dollars were paid on the legacy of 
Isaac. D. Brown. = This will require a modification of our judgment 
touching the amount allowed in our previous judgment, on account of 
the interest on this legacy. Legal interest should be charged on the 
entire amount of the legacy of £50,000, from the 18th October, 1869, to 
the 30th December, 1870, and at this last date, the sum total of prin- 
cipal and interest should be credited with 210,000 then paid. (In- 
terest should be charged on this balance to the 2d of July, 1872, the 
date of the sale of the Manchae Plantation. 

Our former decree is, therefore, amended as herein stated, and as 
thus amended will, in all other respects, remain undisturbed. 
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No. 8338. 


WiLiiam C. HARRISON ET AL. vs. THE NEW ORLEANS Paciric 
Rattway Company. 


The doctrine is now settled that the Legislature has the power to authorize the building of a 
railroad on a street of a city, and may directly exercise this power or devolve it upon the 
local or municipal authorities. 


| ao from the Civil District Court for the Parish of Orleans. : 
Monroe, J., acting for Lazarus, J. 


W. S. Benedict, for Plaintiffs and Appellants. 


Kennard, Howe & Prentiss, for Defendant and Appellee : 


In Louisiana, the fee of the streets of a city is in the public, and is administered by the Legis 
lature primarily, as chief representative of the public interest, and, subject to this control, 
by the municipality through its legislative body. Renthorp vs. Bourg, 4 M. 97, 135 7 
Mayor vs. Hopkins, 13 La. 326, 330; Dillon on Municipal Corporations, 3d Ed., § 652. 

Where the fee of the street is in the public or in a municipality for public use, the right of the 
Legislature and city council, together, to allow a steam railway to pass a track through 
such street, as has been done in this case, is beyond serious question. There is no 
respectable authority to the contrary. Railroad Company vs. City of New Orleans, 26 
An. 517; on rehearing, p. 529; Dillon on Municipal Corporations, $556, kt Ed. § 702. 

The leading cases where abutting proprietors have been allowed to enjoin or recover damages 
against a railway company passing its track through a street, are where such proprietors 
had bought and owned the fee of the street to the centre, and where the public had a mere 
easement. Williams vs. N. Y. Central Railroad, 16 N Y. 97. 

The fee of Thalia Street in New Orleans being in the public, the use of it as a highway must 
be regulated by the political or legislative department of the government. Railways are 
improved public highways, State vs. Nicholls, 30 An. 987, and the passing a single track 
through such a street, laid flush with the surface, and paving the street with square blocks 
of stone, cannot be a legal injury, but can only constitute a regulation of a publie highway. 
To reconcile and control the movements of a crowded commerce in a city is not a judicial 
function. The courts should not and will not add to their functions those of such 
legislation. Mayor vs. Hopkins, 13 La. 330; Brown vs. Duplessis, 14 An. 842; Inhabitants 
of Melpomene Street vs. New Orleans, 14 An. 452; Hoyle vs. New Orleans, 23 An. 537; 
Railroad vs. New Orleans, 26 An. 529; Dillon on Municipal Corporations. 3d Ed. 
§ 702; Kellinger vs. Railroad Company, 50 N. Y. 206; Miller vs. Railroad Company. 
10 Reporter, 197. 

No injunction should ever have been granted in the case at bar. 10 Reporter, 197; 50 N. Y. 
206 ; 23 An. 537. 

The permission given in the ordinance in question in this cause is not in violation of the City 
Charter of 1870, nor does it violate Article 56 of the Constitution of 1879. 


The opinion of the Court was delivered by 

Levy, J. Plaintiffs, about forty in number, property owners on 
Thalia street, in the City of New Orleans, complain that the said city, 
on the 3d of December, 1880, passed an Ordinance, No. 6732, supple- 
mental to Ordinance No. 6695, granting the right of way through 
Thalia street to the New Orleans Pacific Railway. 
They allege that said ordinances are illegal and void, granting the 
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right to said Company to make tracks, switches, turnouts, sidings and 
structures of every kind, through said street to the river front, and to 
operate the same by steam. That they are the owners of property 
fronting on said street; that the same is a publie highway and abso- 
lutely necessary to enable them to make use of their property and 
enjoy the rights of ownership thereon; that the narrow width of said 
street is such, that the city had no power to grant any right of way to 
any railway company, upon any street which would impair its useful- 
ness to the public, or would enable said Company to obstruct the street 
by permanent structures, inconsistent with its use as a street. Ifa 
track is laid thereon, it is too narrow, from Claiborne to Water street, 
to permit any vehicle to pass through, or stand upon said Thalia street, 
and no sufficient space would remain on either side for that purpose, 
that would enable plaintiffs to use said street as a public highway. 
That said city and Company are attempting to pervert said highway 
from its original purpose, in an unauthorized and illegal manner, 
They aver that no authority was delegated to said city by the legis- 
lature, and the city is prohibited by Article of the Constitution of 
1879, from granting such right of way. That if said track is laid upon 
said street, it will destroy the value of plaintiffs’ property, prevent 
every mode of locomotion on said street, and convert it into a private 
way for the benefit of said Railway Company, and plaintiffs will suffer 
irreparable injury. 

They allege that they have suffered damages in the sum of $1,001, 
tor which claim is made. They pray for an injunction restraining said 
Company from laying any track upon Thalia street, from Claiborne te 
Water street, and from constructing any switches, turnouts, sidings 
and structures thereon. , 

An injunction was issued as prayed for. 

By an amended petition the City of New Orleans was made a party 
to the suit. 

The defendant Railway Company tiled the peremptory exception of 
no cause of action, and subsequently an auswer, admitting the adoption 
of the Ordinance in question, averring its legality and otherwise deny - 
ing generally all the allegations of the plaintiffs’ petition. 

There was judgment maintaining the exception, dissolving the in- 
junction and dismissing plaintiffs’ suit with costs. Plaintiffs take this 
appeal. 

Practically, both the exceptions and the merits were covered by the 
evidence introduced on both sides, and the facts, as well as the law, 
are fully set forth. We therefore proceed to the consideration and de- 
cision of the case, on the evidence presented in the record and the 
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points raised. High on Injunctions, 817, 839; Dillon on Municipal 
Corporations,- 661, 558-9. 

We shall first consider the validity of the grant by the City of New 
Orleans, and whence it derived the right to make the same. “It has 
often been decided and is settled, that the legislature has the power to 
authorize the building of a railroad on a street or highway, and may 
directly exercise this power, dr devolve it upon the local or municipal 
authorities.” Dillon on Mun. Corp., $655 ; 27 Penn, St. 339. 

Act No. 14 of Session of 1876, grants to the N. O. P. Railway Com- 
pany the right and power “to construct and maintain its said rail- 
roads, or any part of the same, and to have the right of way therefor 
across or along or upon any waters, water courses, river, lake, bay. 
inlet, street, highway, turnpike or canal within the State of Louisiana, 
which the course of said railways may intersect, touch or cross ; pro- 
vided the said Company shall preserve any water course, street, high- 
way, turnpike or canal, which its said railways may so pass upon, 
along, or intersect, touch or cross, so as not to impair its usefulness to 
the public unnecessarily,” ete. The Act of 1870, establishing the city 
government, gives to the municipal corporation the right to regulate 
and make improvements to the streets, public squares, ete. 

Ordinance No. 6732, Administration Series, of December 3d, 1880, 
authorized and empowered said Railway Company “ to locate, construct 
and maintain an extension of its railroad, with all necessary ‘tracks, 
switches, turnouts, sidings and structures of every kind, convenient 
and useful, and appurtenant to said railroad, upon lines and levels to 
be furnished by the City Surveyor, across Claiborne Canal into and 
through Thalia street to the river front, and to operate the same by 
steam or otherwise, for the transportation of cotton, tobacco, grain, 
merchandise and other freight, ete. ; provided, there shall be but one 
track laid on Thalia street, from Claiborne to Water street,” and fur- 
ther providing for the proper paving, grading, laying of the rails, ete., 
with a view to rendering said street passable and convenient to the 
public. . 

While admitting that “ the fee of the streets is in the public, or the 
city for public use,” plaintiffs contend that the city has no right to do 
any act which would embarrass the free use of the same, and that the 
use of Thalia street granted to the Company, does embarrass its free 
use, and virtually and practically grants the exclusive use to the 
Railway Company. 

If the fee in the streets is in the public, or in the municipality in trust 
for the public use, the doctrine is settled that the legislature may 
authorize them to be used by a railroad company, without compensa- 
tion to adjoining owners, or to the municipality, and without the consent, 
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pal and even against the wishes of either. Dillon Mun, Corp. § 556 ; 24 Lowa, 

455; 36 Penn. St. 99. / 
lew In the case of Commonwealth vs. Erie and Northeast Railroad Com- 
has pany, reported in 27 Pennsylvania State Reports, 339, this question is 
r to elaborately and ably discussed ; that Court, through its learned Chief 
way Justice Black, said: 
pal. “ The right of the supreme legislative power to authorize the building 

of a railroad on a street or other public highway, is not now to be 
ymn- doubted. It has been settled not only in England, (1 Born. & Ad. 30) 
ail- but in Massachusetts, (23 Pick. 328) New York, (7 Barb. 509) and in 
for Pennsylvania, (G6 Wheat. 43). If such conversion of a public street to 
wy. purposes for which it was not originally designed, does operate severely 
na, upon a portion of the people, the injury must be borne for the sake of 
ro- the far greater good which results to the public for the cheap, easy and 
gh- rapid conveyance of persons and property by railway. The commerce 
on, of a nation must not be stopped or impeded for the convenience of a 
3 to neighborhood.” 
tity In I8 Barbour N. Y. Reports, Williams vs. New York Central Railway 
ate Company, the Court said: 

“The use of a street by a railroad, is one of the modes of enjoying a 

0, public easement, and the only restriction upon its application is, that 
uct the use to be made of streets must not be utterly incompatible with, or 
‘ks, subversive of the ends for which they were established ; and, if neither 
ent the constitution nor the laws have been transcended in a given case, no 
sto individual can sustain a suit against a party exercising a right granted 
nd * him by competent authority.” 





by ‘*The aid of an injunction cannot be invoked to prevent, nor will an 

lin, action lie to redress, a consequential injury necessarily resulting from 

pne the lawful exercise of aright granted by the severeign power of the 

‘ur- State, or authorized by competent municipal authority.” 

te., These doctrines are maintained. 12 Iowa, 246; 10 Bush. Ky. 283. 

the In the case last cited, it was held, that owners of lots bordering on 
streets, hold them subject to the right of appropriation of the street to _ 

the such public uses, promotive of commerce and business, as the general 

do | good of the city or town may require, provided such appropriation is 

the not incompatible with the ends for which the street was established, as 

ree a public way for foot passengers, hors2men and the vehicles in ordinary 

the use; and also, that private individuals seeking relief against a public 
nuisance, must show that they suffer an injury distinct from that suf- 

ust fered by the general public, and that the injury is one that the public, 

lay in the promotion of the general interest, has not the right to inflict 

Sa- upon them without compensation. See also, 87 Pa. Stat. 282; 3 Camp. 

nt, 226. 
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In 50. N. Y. 206, “ plaintiff’s complaint alleged that defendant laid 
its track so near the sidewalk in front of his premises, as not to leave 
sufficient space for a vehicle to stand, and that his family are thereby 
incommoded in leaving and returning to their residence, and the rental 
value of his premises is depreciated,” and on demurrer, it was held that 
the complaint did not constitute a cause of action. 

Dillon on Municipal Corporations, § 581, Says: 

“But it is not every obstruction, irrespective of its character or pur- 
pose, that is illegal, even though not sanctioned by any express legis- 
lative or municipal authority.” 

“The law on this point is well stated by the Court in Rex vs. Russell, 

; 6 East. 427: ‘That the primary object of the street is for the free passage 
of the public, and anything which impeded that free passage, without 
necessity, Was anuisanee. That if the nature of the defendant’s busi- 
ness was such as to require the loading and unloading of so many more 
of his wagons than could be conveniently contained within his own 
private premises, he must either enlarge his premises or remove his 
business to some more convenient spot.” 

Same principles applied to congregation of carts in the public streets, 
for the reception of slops from a distillery. Denio, N. Y. 524. To the 
keeping of coaches at a stand in the streets, waiting for passengers, 3 
Campb. 226. To a timber merchant depositing timber in the street, 6 
East. 230. i: 

In Pierce on Railroads, p. 230, the following principles are laid down, 
which to our minds are sound and conclusive: “ The improved method 





of conveyance may incidentally increase or depreciate the value of 
property on the highway; but, provided the right of ingress and egress, 
of passage and repassage, is left reasonably free to the adjoining owner, 
the injury is one which the law does not recognize. A railroad laid 
out over or upon a highway or street, under proper legal authority, is 
within the legal intent of the original sequestration or dedication, and 
is not an invasion of private right entitling the owner to compensation, 
by virtue of the constitutional prohibition, provided it is so laid and 
constructed as not to be incompatible with the use of the highway in 
the other usual modes of passage and conveyvanee. It is not necessarily 
a nuisance, even in a large city, although it may, to a certain extent, 
interrupt the free passage of other kinds of vehicles; and unless unrea 
sonable or permanently exclusive in its occupation of the highway, 
when authorized by competent authority. The Statute which author- 
izes the structure to be laid, legalizes the obstruction, and is a defense 
to an action or an indictment.” 

At page 337: ‘Such occupation is, indeed, necessarily exclusive 
while the railway carriages are passing, as two bodié¥ ¢annot, under a 
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physical law, occupy the same space at a time ; such temporary exclu- 
sive occupation, however, is not peculiar to railway carriages, but 
attaches to all carriages while passing or stopping. At other times the 
space covered by the rails, and even the rails themselves, are open to 
general use.” 

“ The circumstance that improved or different modes of enjoying the 
publie use have affected injuriously or beneticially his remaining estate 
is but one of the incidents to which all property is subject in civilized 
life, not only from the use of highways, but from the use of adjacent 
land and the various changes in the community.” 

The authorities whieh we have above cited, and to which we have 
made reference, satisfy us that the judgment rendered in the court a 
qua is correct, and should not be disturbed by us. We are satisfied that 
the use of the street under the right granted to the Railroad Company 
cannot fairly be construed into an exclusive use, or as operating a 
permanent obstruction. 

It is true there may be at times a temporary obstruction and delay 
and inconvenience to vehicles other than the railway carriages, but 
these are inconveniences to which individuals may be temporarily sub- 
jected, and to which the public interests are entitled. We find the 
street sufticiently wide for the use of the railway, and while the trains 
are passing or stopping along the street, ordinary vehicles will be 
somewhat restricted in their movement: and passage, it is not such unrea- 
sonable delay and obstruction as would justify the Court in enjoining 
the Railway Company from the enjoyment of the right whieh has been 
granted. 

The judgment appealed from is atiirme 2 at costs of appellants in both 
Courts. 


No. 8232. 
THE STATE OF LOUISIANA EX REL. HENRY Samory vs. THE CITY OF 
NEW ORLEANS. 
This is, to all intents and purposes, a suit against the City of New Orleans, which is by law 
dispensed from giving bond in judicial proceedings. 
PPEAL from the Civil District Court for the Parish of Orleans. 
A Monroe, J. 


D.C. & LL. L. Labatt, for the Appellee: 

1. The City of New Orleans, as an ideal being. is in no sense a party respondent to the order 
to show cause, and even if it were, the command of the court to the Administrators and 
Mayor individually to perform certain ministerial duties, cannot be suspensively impeded 
or suspended by their appeal, without complying with the law as to other litigants, on 
giving bond and surety. 
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2. That the exemption from giving bond and surety accorded to the City of New Orleans. 
has never been construed to exempt its ofticera, when they were personally parties, and 
judgment making mandamus peremptory was rendered against them; such exemption 
being in derogation of general laws, it is strictly construed, and the respondents in this 
proceeding are not within the terms or reason of the exemption. See 2ist A. p. 177; and 
29th A. R. pp. 53 and 34. 

3. The City of New Orleans has no interest to appeal from the peremptory order to its ofti- 
cers, whose conduct is supposed to be inimical to her desires and contrary to the will of 
the Legislature, as plainly expressed in the statute creating the bonded obligation held by 
relator. The corporation, separately considered, is presumed incapable of committing a 

» breach of contract, except through the intervention of her officers, and as in the case of 
the King in England, the errors and misconduct of her agenta, by whom she has been de- 
ceived and induced todo a temporary injuatice, may be averted by mandamus. 34d Black. 
stone, p. 255. 

4. When persons are clothed with official power they asaume the duties of a public ofticer, 
and have sworn to perform those duties, and if they neglect or refuse to do so, any person 
whose rights are injariously affected is entitled to demand relief; and when peremptorily 
adjudged delinquent, it is an individual judgment only to be suspended as in other cases. 
Moses on Mand., pp. 13-16. 

5. Whether the corporation be, or not, a party, the exemption does not extend to its officers 
ina mandamus. If the legislature had ao intended, it would have said so. 


C. F. Buck, City Attorney, and Wynne Rogers, for the Appellant. 


On Motion TO Dismiss. 

The opinion of the Court was delivered by 

Levy, J. Appellee moves to dismiss this appeal on the ground that 
defendants, appellants, have failed to give bond and security as re- 
quired by law, holding, Ist: “That the exemption of the City from 
giving bond in judicial proceedings does not apply to proceedings 
against its officers when sued in their official capacity, to perform a 
ministerial duty imposed by law.” 2d: “That such provision of law 
is in derogation of the general law, and cannot be extended beyond its 
terms.” 3d: That the City is an ideal being in law, and only nomi- 
nally and teehnically named in the writ, and is not a real party, ete. 
4th: That the officers named are not exempted from giving bond, 
ete., as they, individually, as ministerial officers, and not the city per 
se, are amenable to the writ. 

In plaintiff’s (appellee’s) petition in this case, the character of this 
action is distinctly defined, and the real defendant designated. In his 
prayer he uses this language: “ Relator prays for a writ of mandamus 
to the City of New Orleans, through its Mayor and Administrators,” 
(naming them). Independent of this the suit is to all intents and pur- 
poses against the corporation of the City of New Orleans, the object 
being to bind and affect the City in her corporate capacity by the judg- 
ment sought to be obtained against her. The City is entitled to the 
appeal without giving bond. 
Motion to dismiss is denied. 
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ON THE MERITS. 

FENNER, J. The reasons assigned in our opinion just rendered, 
in the case No. 8233 of our docket, between the same parties, apply 
perfectly to all the issues presented in this case, and conduce to a 
similar decree. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be reversed ; that Relator’s demand be rejected; that 
the alternative writ of mandamus issued herein be dissolved, and the 
peremptory writ denied at Relator’s costs in both courts. 








No. 8233. 
Tue STATE OF LovIsIANA EX REL. HeNry Samory vs. THE City OF 
NEW ORLEANS. 
This is a suit by the holder of certain bonds of the City of New Orleans, issued under Act No. 
49 of 1869, te compel by Mandamus the said City to pay the interest due on those bonds in 
1821, out of the revenues of that year. Held, that the revenues of that year being already 


absorbed by the expenditures, aa shown by the budget, the Relator is not entitled to the 
Mandamus. 


* The writ of Mandamus should not be granted in cases where, if issued, it would prove 


unavailing. 
The Mandamua, if granted, could not be executed by the levy of an additional tax, because 
the Relator has not asked for the levy of such additional tax. 
The City of New Orleans, in the absence of a judicial decree, could not legally, of its own 
accord, levy a tax beyond the constitutional limitations, to pay its debt. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


D.C. & L. L. Labatt, for the Relator and Appellee : 


1. Whenever a party interested in the performance of a ministerial duty imposed by law 
upon a public officer of a corporation, shows a deliberate refusal or neglect to perform. at 
the specified time required by law, by which he will be injured or apprehends injury or 
damage, and such party has no other adequate remedy at law, he will be entitled to the 
writ of mandamus to compel performance. 

Where the City of New Orleans has been duly authorized by legislative acts to negotiate a 
loan and issue bonds payable in the future, and provision is made therein for incorporating 
in the annual budget the interest falling due semi-annually as a liability to be provided for 
by taxation and for a sinking fund to retire or pay the bonds, and the Council refuse to 
exercise the powers conferred, or appropriate the revenues to other objects, a mandamus 
will lie at the instance of any party injured to compel obedience, and no subsequent lim- 
itation, legislative or organic, can justify neglect or refusal to comply. See & Otto, U. S. 
vs. New Orleans. 


ne 


3. Where bonds are issued under legislative authority by a municipal corporation, and at the 


time there exist no legislative limitation of taxation to pay said bonds at maturity, or to 
provide for the interest accruing, no subsequent legislation, whether statutory or organic, 
can impose a limitation depriving the holders of the right to be paid as fixed by the con- 
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tract, and it is eminently just, that in snch a case, the courts should enforce obedience by 
mandamus. 

* Any law which in its operation amounts to a denial or obstruction of the rights accruing 
by a contract, though professing to act on the remedy, is directly obnoxious to the prohi- 
bition of the Constitution.” 22 Gratt. 265; 6 Cr. 87; 8 Wh. 1; 2 How. 605; 12 Wh. 213: 
4 Wall. 553; 2 Wall. 10; 13 Wall, White vs. Hart, 96 U.S. 595: Ranger case, 8 (Otto : 
Woltf, 12 Otto, and Premium Bond case, La. An. R. 

Tho right to a mandamus is based on three things, which: appear in tlis Record, conclu 
sively: 1. A clear legal right in relator. 2. A corresponding ministerial duty in the 
defendants. 3. <A want of any other specitic or adequate remedy. C. P. Article =34: 
Strong, C. J., in Commonwealth vs. Pittsburg; 34th Penn. Stat. 509; 15 A. 334, G03; 9 A 
496; 2L. 395; 5 L. 332: 6 L. 598; 7 L. 511; 9 L. 332; 21 A. 552. 

When the time has passed to do a particular act required by a mandamus, and respon 
dents by appeal suspend its performance, this Court will so modify the writ on aftirmance 
as.to make it effective and prevent a denial of justice. Commr. vs. Sellew, 9th Otto, 


C. F. Buck, City Attorney, for Respondent and Appellant : 


In virtue of the Act No. 5, Acts of 1870, Extra Session, no creditor of the City of New 
Orleans, whether he be holder of a liquidated or unliquidated claim, can-conipel the pay 
ment of money by means of the writ of mandanms, by appropriation out of general 
receipts and revenues. 

On general principles, mandamus will not lie to compel the payment of money when ther 
is an adequate remedy at law, by ordinary action, to reduce the claim to judgment. 
Mandanius to compel the performance of a “duty ” enjoined on the municipal government 
will not issue when the duty, so-called, is part of the discretionary exercise of legislative 
authority, and not a mere absolute ministerial one. 

The writ of mandamns to levy a tax, or provide the funds wherewith to pay a bonded 
debt, is not allowed against a municipal corporation, without judgment previously obtained 
except in the single instance where a specific tax is directed by the Legislature to pay a 
particular debt authorized by it. The tax so directed to be levied is part of the contract 
and therefore permitted to be enforced without judgment on the debt. 


Sec. 5, Act 49, Acts of 1869, provides that it shall be the duty of the Common Council of the 


City of New Orleans, annually, (at the formation of the annual budget) to appropriate a 
sum sufficient to pay the interest on certain bonds authorized by said Act. The limita. 
tion on the power of taxation was fixed at 1} per cent. This “duty ” was continued in 
Act No. 7, Acts of 1870, (City Charter) and the rate of tax raised to 13 per cent. By sub- 
sequent legislation, Act 31, Acts of 1876, the Premium Bond Aet ard Constitution of t-7y, 
the foregoing provisions were repealed; a tax of fifreen mills authorized—tive mills for 
the benetit of the only class of bonds retaining recognition iu the statutes, and ten mills 
for the support of the government. It is submitted on this statement of statutory pro- 
visions, that a mandamus cannot be made peremptory, directing the City Council to ap 
propriate a certain amount of money out of the revenues which, in its discretion, acting 
in its legislative capacity it has the right, if it is not its positive duty, to do so, to appro 
priate to the general uses of the government. State ex rel. Moore vs. City, 31 An. 726: 
B. Saloy vs. City, 33 An. 79. 


A holder of municipal bonds, the interest on which is to be paid with money to be appropri- 


ated out of general revenues of the corporation, has no vested right in any particular rate 
of taxation, and could not by mandamus compel the levy of a tax to provide a fund out of 
which his interest shall be paid. <A fortiori, where the limit of taxation has been reduced 
for general purposes, to a rate intended to provide only the necessasy alimony of the 
government, the duty to provide tor the payment of such interest is, ipso facto, removed 
or repealed ; and whatever other remedy the creditor may have, he cannot by mandamus 
compel the appropriation of money to pay his claim out of funds expressly and exclusively 
dedicated to the necessary current expenses of the government. 
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On Motion TO Dismiss. 
The opinion of the Court was delivered by 
Levy, J. The motion to dismiss, herein, is similar to and based on 
the same grounds as that in No, 8232, just decided, and for the reasons 


therein given, this motion is denied. 


‘ON THE MERITs. 

Fenner, J. By Act No. 49 of 1869, the legislature of the State 
authorized the City of New Orleans to issue bonds to the amount of five 
millions of dollars, to be used in exchange for, and in payment of 
certain then existing indebtedness of the City, evidenced by city notes, 


judgments, outstanding warrants, etc. 


By the Act No. 93 of 1856, iv force at the time, the taxing power of 
the City of New Orleans was limited to one and one-half per cent. upon 
the assessed value of both real .and personal property, except as to 
certain then existing indebtedness. 

The Act of 1869 did not, by any express provision, enlarge the 
taxing power of the City, or direct or authorize the levy of any special 
tax for the redemption of either the interest or principal of the bonds. 

The only provision made for that purpose, with which we are here 
concerned, was the following: 

‘That to secure the payment of the interest and capital of all the 
bonds to be issued under this Act, it shall be the duty of the common 
council of said City, within one month after the passage of this Act, 
and annually in the month of January thereafter * * * to appro- 
priate a sufficient sum out of the revenues of the current year, to pay the 
monthly sum of $29,1663,” which sums, it is further provided, shall be 
deposited monthly, by’ the city treasurer, with the fiscal agent, and 
hy him applied exclusively to the semi-annual payment of the interest 
coupons on said bonds. 

The interest on the bonds was regularly paid until 1876, by the levy 
of an annual tax exceeding one and one-half per cent. the taxing limit 
having been extended to 1.75 per cent. by the legislative Act No. 7 of 
Extra Session of 1870, and the limitation as to taxes for interest on the 
bonded debt having been subsequently entirely removed by Act 73 of 
1872. 

In 1276, the Act No. 31, commonly known as the Premium Bond Law, 
was passed, which restored the one and one-half limit on the taxing 
power of the City which had existed at the date of the Act of 1869, 
which authorized the funding of all the bonded indebtedness of the 
City into Premium Bonds, and required that all of said tax which 
should be levied for the payment of interest or principal of bonds, 
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should be devoted to the bonds issued under the funding scheme therein 
provided. 

From the date of the passage of this Act, up to the adoption of the 
Constitution of 1879, the City authorities continued to levy annually a 
tax of one and one-half per cent. but has devoted the whole of it to City 
expenses or alimony, and to the Premium Bonds issued under the Act 
of 1876, and has not provided for the interest on the bonds of 1869. 

An Article of the present Constitution of the State, adopted in 187%, 
restricted the taxing power of the City to one per cent., but, at the 
demand of bonded creditors, we held that, if necessary for the perfor- 
mance of their contract, the City was bound to exercise the taxing 
power which it possessed at the date of said contract, notwithstanding 
the subsequent restriction. State ex rel. Moore vs. N. O. 32 A. 

In conformity to this decision the City, up tothis date, has continued 
to levy annually a tax of one and one-half per cent. 

Act 38 of 1879, makes it the duty of the council, on or about the 2d 
Tuesday of December, 1879, and annually thereafter, to propose a 
detailed statement of receipts and expenditures for the ensuing year, 
to publish said statement for ten days, and, at their first meeting after 
such publication, to adopt said statement or estimate, and to levy a tax 
to meet the expenditures thus estimated not to exceed the limit 
prescribed by law ; and provides that the estimate thus adopted shall 
constitute an appropriation for the purposes therein set forth, and that 
no money shall be drawn from the treasury except upon such appropri- 
ation ; and further provides that appropriations made in said estimate 
for any particular purpose, “ shall not be diverted from that object: by 
any cause or reason whatsoever * * * but shall remain and be kept 
sacred to the object of the appropriation.” 

On the 24th of December, 1830, Relator, holder of bonds issued under 
the Act of 1869, filed his petition containing all necessary and appro- 
priate averments, and praying for a writ of. injunction to restrain the 
Mayor and Administrators from adopting the budget or estimate with- 
out providing therein for payment of the interest on his bonds, and 
also for a writ of mandamus commanding them to provide and set 
apart, out of the receipts and revenues of the year 1881, asum sufticient 
to pay the semi-annual interest on his bonds falling due on the Ist 
March and Ist September, 1881, and to place and insert said amount in 
the estimate of liabilities and expenditures of the City for the fiscal 
year of 188], according to law, and also to provide for the annual 
interest on said bonds as it matures for each succeeding year, until full 
satisfaction of his contract. 

The writ of injunction was not allowed, but by an order of the Court 
dated December 27th, 1880, the alternative writ of mandamus was issued, 
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erein made returnable on January 3, 1821, on which day the City authorities 
filed their answer or return to the writ, setting up numerous causes 
f the why the writ should not be made peremptory, which will hereafter be 
lly a neticed in the course of this decision. 
City The Court a gua rendered judgment making the mandamus peremp- 
Act tory, ‘‘in so far as te order the Respondents to provide and set apart 
. from the revenues of 1831, the sum of $6,125, to meet and pay the semi- 
187, annual interest on the bonds held by Relator.” 
t the From this judgment the Respondents alone have appealed, and the 
rfor- Relator has asked no amendment thereof; so that the sole question be- 
xing fore us is to determine whether this particular judgment shall be 
ding affirmed, or reversed, or amended to the advantage of the appellants. 
We have no concern with any different or additional relief to which 
ued Relator might be entitled in another, or even in the present proceeding. 
Amongst other causes why the mandamus should not be made per- 
e 2d emptory, the Respondents returned, in substance, and the evidence 
se uw establishes, that on the lsth day of December, they had proposed and 
ear, published their detailed statement of receipts and expenditures, and 
ifter that on the 29th December, they had adopted said statement, and had 
) tax levied a tax of one and one-half per cent., which exhausted the power 
imit of taxation possessed by them, either under existing law, or under the 
hall law which was in force at the time when Relator’s bonds were issued ; 
that and that the whole revenues therefrom, together with all other rev- 
pri- enues of the City, would be absorbed by the appropriations made in the 
late said budget or detailed statement. 4 
i by It cannot be denied, that in proposing, publishing and adopting the 
cept budget, at the times and in the manner in which these things were 


done, the Respondents acted in simple obedience to the imperative 


ler mandates of the Act 33 of 1879, heretofore referred to. There was 
pro- nothing in the judicial action had in the Relator’s proceeding, which, in Z 
the any manner, restrained or controlled their action in the premises, or 
ith- which could have authorized or excused them for postponing the per- 
and formance of the said functions beyond the times fixed in the law itself, 

set to await the determination of the claim asserted by him and denied by 
lent themselves. 

Ist In considering whether the judgment appealed from shall be affirmed 
tin or reversed, we are immediately confronted with the practical question 
seal as to how the peremptory mandamus ordered by said judgment shall 
ual be executed, 
full “It is a fundamental principle of the law of mandamus,” says Mr, 

High, “‘ that the writ will never be granted in cases where, if issued, it 
nur would prove unavailing. And wherever it is apparent to the Court 
ed, that the object sought is impossible of attainment, either through want 
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of power on the part of the persons against whom it is invoked, or for 
other sufficient causes, the Court will refuse to interfere.” High’s 
Extraordinary Rem. $ 14, and authorities there cited. 

The mandamus orders the Respondents “ to provide and set apart 
from the revenues of 1881, the sum of $6,125, to meet and pay the semi- 
annual interest to fall due on the bonds held by Relator,” ete. 

It is apparent that it can be executed in only one of two ways, viz: 

Ist. By taking the amount from the revenues already raised, and 
the whole of which have already been appropriated to other purposes ; 
or 

2d. By levying an additional tax, for the purpose of raising the 
additional revenue needed to meet Relator’s demand. 

As to the first method: It is not established that there are, or will 
be, any revenues of 1881 in excess of the appropriations made in the 
budget. 

The law of 1879 is absolute, that appropriations made in the budget 
for any particular purpose, “ shall not be diverted from that object for 
any cause or reason whatsoever, ° ° but shall remain and be 
kept sacred to the object of the appropriation.” We are at a loss to 
discover where we are to find authority to compel the Respondents to 
violate this plain mandate of the law. This Act is no novelty in legis- 
lation. A similar provision is found in Section 124 of Act 164 of 1856, 
in force at the date of Relator’s contract, and his case would not be 
different if that Act remained in force. 

However clear may have been Relator’s right to have had an appro- 
priation made for his demand, and however clear the duty of Respond- 
ents to have made it, the fact remains that the appropriation was not 
made, This fact alone would not, perhaps, have been sufficient to de- 
feat his right by mandamus, to compel the city authorities to do, out 
of season, that which, after proper demand and putting in default, they 
had failed to do in season. But it is supplemented by the additional 
fact, that the entire revenues have been actually appropriated to other 
purposes, and that the law forbids absolutely the diversion of the 
revenues from those purposes. 

Supposing, for the sake of argument, that Relator should have the 
right, in some legal proceeding, to go behind the law and to assert a 
preference on the revenues over some, or all of the appropriations, and 
to claim the annulment or reduction of some or all of them, in order 
that his claim might be paid—could such a right be asserted in a man- 
damus proceeding? An infinite number of objections to such an idea 
immediately suggest themselves, chief amongst which is the fact that 
third persons have acquired rights and claims in and upon the several 
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appropriations, of which they cannot be divested in a mandamus pro- 
ceeding to which they are not parties. 

Mr. High only enunciates a self-evident proposition when he says 
that courts will refuse to interfere by mandamus, “ especially when it is 
apparent that the interests of third parties, not before the court, are 
involved.” High on Ex. Rem. § 39. 

How should Respondents execute the mandamus herein, if main- 
tained ? What appropriation shall they annul or reduce, in order to 
provide for Relator’s demand? The mandamus does not specify. Sup- 
pose they should decide, for example, to provide for it out of the ap- 
propriation made for the payment of “ judgments.” Would not the 
judgment creditors entitled to the benefit of that appropriation have 
the right to enjoin them from so doing? If, on the other hand, they 
should determine to reduce all the appropriations rateably, that would 
only expose them to the same assaults by a multitude, instead of by a 
few interested parties. If it be said that they may provide for it out of 
appropriations for city expenses, the reply is, first, that they are not 
ordered so to do; and, under the law, appropriations for these pur- 
poses are as inviolable as any others; secondly, that, no doubt, upon 
these funds as well as others, employees have acquired rights ; thirdly, 
that these appropriations may be essential to the alimony or support 
of the City. 

We are not to be influenced by the fact, that the provision sought to 
be enforced here is for only $6,000. It might as well have been for 
$600,000, the allowance of which might completely paralyze the fune- 
tions of the City government. 

We are not concerned, here, with the question of the inadequacy of 
other legal remedies for the enforcement of Relator’s rights, That is a 
reason for the exercisé of the remedy of mandamus, when that remedy 
is otherwise adequate and appropriate. But we hold that, in such a 
matter as that now under discussion, mandamus is not, under any 
circumstances, an adequate, appropriate, or even legal remedy, and we 
wish it distinctly understood that we decide nothing else, 


II. 


Can the mandamus be executed by levying an additional tax for the 
purpose of providing for Relator’s demand ? 

We are dispensed from the discussion of the question of power or 
duty on the part of the Respondents to levy any tax beyond that 
already levied, by the following distinct admissions in the brief of 
Relator’s counsel, which are sustained by the record, and which we 
quote : 
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** Relator does not ask the levy of any tax, either directly or indi- 
rectly, nor does he claim that the levy of a tax is required and neces- 
sary to satisfy hisdemand. Not a word can be found in his petition or 
its prayer to the effect that he asks, either directly or indirectly, the 
levy of any tax whatever, as a condition of the City’s contract with 
him.” 

In presence of the limitation imposed by Article 209 of the Constitu- 
tion, it is clear that the City authorities have no right, of their own 
motion, to exceed that limitation. 

The question whether the limitation can be enforeed against the 
rights of contract creditors is a judicial question. When such a ques- 
tion has been once determined by the Courts in favor of a particular 
class of contract creditors, they must obey the judicial mandate, and 
respect thereafter the rights of such crediters. But, in absence of such 
judiciul determination, they have no power to exceed the limit imposed 
upon them by the Constitution. 

It being conceded that the mandamus herein does not compel or 
require them to levy a tax in excess of that already levied by them, 
which exceeds the Constitutional limitation, they have no right to do 
so, and there is an end of this question in the present case. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be reversed, that the Relator’s demand be rejected, that 
the alternative writ of mandamus issued herein be dissolved, and the 
peremptory writ denied, at Relator’s costs in both Courts. 





On APPLICATION FOR REHEARING. 


Levy, J. An attentive perusal and consideration of the brief of the 
learned counsel of Relator, has failed to satisfy us that there is any 
error in the decisions already made by us in these eases. The case of 
DeLeon vs. City, this day decided, is differentiated from these in the 
nature of the demand, and we therein repeat the reasons which to our 
minds are conclusive against Relator’s demand, so strenuously urged 
in his application for a rehearing. 
A rehearing is, therefore, refused. 
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ndi- No. 8264. 

— Tue Strate or Lovrstana EX REL. C. R. DE Leon vs. THE 
— City OF NEW ORLEANS. 

the 

vith Ditference of this case and that of Henry Samory vs. the same Defendant, recently reported. 

By the terms of Section 5, of Act No 49 of 1369, itis made the duty of the City of New Orleans 
, to appropriate annually out of its revenues a sum sufticient to pay the annual interest on 
itu- — the bonds issued by virtue of said law 
OWh The only remedy which the holders of such bonds in 1869 had to compel the performance of 

such duty, was by the writ of Mandamus. Act No. 5 of 1870, could not, therefore, consti- 
tutionally destroy this remedial right of the bondholders without creating an adequate 
the mode of relief 
les- The wtit of Mandamus can issue to compel the levy of a tax, without judgment previously 
ular obtained. 

The Relater is entitled to the Mandamus prayed for, to compel the City to levy and collect 
and such tax as may be necessary to satisfy his demand ; this Decree, however, not to compel 
uch the levy of the tax iu future years. 
sed 

A PPEAL from the Civil District Court for the Parish of Orleans. 
_ Monroe, J. 
em, 
do Spencer & White, for the Relator and Appellee : 

. 1. This is a proceeding to enforce compliance with Act 49 of 1869 of the General Assembly. 
ent That Act authorizing and directing the City of New Orleans to issue the bonds held by 
-hat Relator, and directing, under penalty, a certain specific sum to be raised annually and 

the deposited as a special fund with the Fiscal Agent, to meet the interest of said bonds, cun- 
atitutes a contract, and creates, ex necessitate, a debt. 

2. That Act, (No. 49 of 1869) imposing the duty on the Council of annually appropriating 
and setting apart a specified sum of money to pay interest on said bonds, did, by neces- 
sary implication, confer the power and impose the duty to lay the necessary taxes to 
provide that sum. 

the The rule is, as now settled, that where a legislative act authorizes and directs a municipal 
any corporation to contract an obligation, or pay a specific sum of money, it does by implication 
of authorize and require the corporation to exercise the taxing power to pay—unless the 
power to tax is expressly excluded in such act. There is no such exclusion in said Act No. 
the 49, See Ranger case, 8th Otto, pp. 393-395; Loan Association vs. Topeka, 20 Wall. 660. 
our 3. Where a legislative act authorizes and directs a municipal corporation to create or pay a 
zed certain debt, and to impose taxation for that purpose, and directs that a specisic sum be 


annually raised for said purpose, any prior legislative restriction on the power of taxation 
is necessarily abrogated, so far as relates to that particwlardebt. In such case the taxing 
power is limited only by the sum to be raised. The animus of Act 49 is unmistakable. It 
imposes on the City the power and duty, absolutely and unconditionally, of raising a speci- 
fied sum of money—without limitation or restriction—and declares that failure to do 80 
shall operate to divest the Administrator of Finance of all official power. How can it be 
pretended that any prior general legislative limitation of the taxing power can operate to 
prevent the City from doing this absolute and unconditional duty ? 

It would be derogatory to the Court to cite anthority to show, that no subsequent limitation on 
the taxing power can affect prior contracts. 

4. At the time of the contract (1869) the Relator was entitled to the writ of Mandamus to 
enforce ita performance. See C. P. 820, 830-834; High on Ex. Rem, p. 13, Sec. 10; Same, 
p. 26, Sec. 24; Angell & Ames on Corp., p. 773, Sec. 707; Abbott's Digest, Law of Corp., 

p. 450, Sec. 2; 24 N. Y. 123; Moore va. City, 32 A. 
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The law does not require, in cases like this, where the thing demanded to be done consists, iz 
Saciendo, that there must be a previous money judgment. It would be absurd if it did. 

Nor is there any force in the objection that to warrant the writ, the tax must be specific. 
There is no difference in principle between the case where a statute directs a specisic sum 
to be raised by taxation, and the case where it directs a specijic rate of taxation, which 
will produce that sum. In both cases the tax is specific—in the one case by specifying its 
amount ; in the other by specifying its rate. 

There is no basis in the law of Louisiana, nor in the conmmon law, for the proposition that a _ 
Man lamus to compel the levy ofa tax will only issue where the power to tax is conferred 
in ipsissimis verbis. 

The implied power of taxation, flowing necessarily from the act under which the debt is 
incurred or the contract made, is just as potent and effective. See Burroughs, (Tax) p. 
453; Dillon, Sec. 688. 

5. The remedies for enforcing the contract, existing at its date, cannot be impaired or taken 
away, and any legislation miteriuly diminisiag the etfisacy of these remedies impairs 
the obligation of the contract, and is void. See Wolf vs. New Orleans, 13 Otto, p 367 ; 
Lucas E. Moore vs. City, 32 A. 

The Act No. 5 of 1870, if it be construed as abridging Relator’s right to Mandamus, is uncon- 
stitutional and void. But that act, in truth, has no possible application to this case, as 
its bare inspection will show. 

6. Where an obligation is a complex and continuous one, running from month to month and 
year to year, as in this case, and where defendants have fur seven years openly disre- 
garded it, and refused in any way to perform it, they are in default. 

And where defendants come into Court avowing and justifying their refusal, and denying any 
obligation to perform, it is not necessary to put them in default. In such case it does not 
lie in their mouths to say that Relator’s demand is premature. See High (on Ex. Rem ) 
Sec 382; Parsons vs. City of Charleston, 2 Hughes; 2 Metcalfe, (Ky.) p. 56; Moses on 
Mandamus, p. 127. : 

7. This is a proceeding against the City of New Orleans. See motion to dismiss in Samory's 
case. 

The fact that the present incumbents of the City government may be succeeded by other 
agents and servants presents no obstacle to a decree directing the future action of such 
corporate officers. See 19 Wende'l, 56; 16 Johnson, (Ky.) 61; High, (Ex. Rem.) p. 35, 
Sec. 6. 

And the Court may order the Council to meet again, and do now what it should have done in 
December, 1881. See People vs. Supervisors, 8 N. Y.; 4 Seld. 317; 9 Otto, 628. 

8. The late decisior. in the case of Samory vs. The City, in nowise affects unfavorably the 
case of this Relator. The points upon which that decision rests do not arise in this case. 
In this case our demand cannot be considered as coming too late—we ask for relief, not 

only for 1882, but for subsequent years. We pray for a tax to meet our demand. We 
have seasonably filed an answer asking the judgment below to be so amended, so as to 
give it to us. 


C. F. Buck, City Attorney, and Wynne Rogers, for Respondent and 
Appellant. 


The opinion of the Court was delivered by 

FENNER, J. This is a mandamus proceeding by the Relator, as 
holder of bonds of the City of New Orleans, issued under Act No. 49 of 
1869, to compel the City administrators to comply with the provisions 
of Section 5 of said Act, by providing for the payment of the interest 
coupons falling due in 1882, and in subsequent years. The bonds, pro- 
ceeded on, are of the same class with those involved in the case of State 
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ex rel. Samory vs. City of New Orleans, No. 8233 of our docket, recently 
decided, and we may refer to the opinion in that case for a statement 
of the legislation and other facts affecting the general rights of such 
bondholder. , 

Considering, in the Samory case : 

1. That the judgment appealed from only ordered the Respondents 
“to provide and set apart from the revenues of 1831, the sum of $6,125 
to meet and pay the semi-annual interest to fall due on the bonds held 
by Relator.” 

2. That said judgment was only rendered and signed on the 21st of 
January, 1881, after the final adoption of the budget settling the rate 
of taxation for the year 1831, and fixingand appropriating the revenues 
of said year. 

3. That said judgment did not, by its terms, contemplate or com- 
mand the raising of additional revenues for 1881, by taxation or other- 
wise, 





4, That appeal had been taken by the Respondents alone, and that 
no amendment of the judgment had been asked by the Relator, who was 
appellee. 

5. That in absence of such prayer for amendment, our appellate 
functions were confined to affirming or reversing said judgment, or 
amending it in favor of appellant. 

6. That said judgment, if affirmed as rendered, could only have been 
executed, even at the date of its rendition, by taking the amount of 
Relator’s claim from the revenues already fixed and appropriated to 
other purposes, and could not have been executed by the levying of 
new taxes, because the mandamus did not so order, and for other 
reasons stated in the opinion. 

7. That for reasons fully set forth in the opinion, the revenues of 
1881 could not be diverted from the purposes to which they were 
devoted by the budget. 

We held, in that case, that the judgment rendered could not be 
lawfully executed, was therefore erroneous, and should be reversed. 

The present case is distinguished from the one just mentioned in 
several important features, viz: 

1. The judgment appealed from commands the Respondents “ to 
include in the estimates of receipts and expenditures to be adopted by 
them for 1882, and in the estimates to be by them thereafter annually 
adopted, pursuant to the provisions of Act No. 49 of 1869, appropria- 
tions sufficient to meet and pay the interest upon the bonds held by 
Relator, say the annual sum of $9,394, and that the amount so appro- 
priated be set apart and deposited, etc. 
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2. This judgment was rendered in March, 1881, several months 
before the period fixed by law for the adoption of the budget or estimate 
of receipts and expenditures for 1882. 

3. The Relator and appellee has filed timely answer to the appeal, 
praying an amendment so as to command the defendants to levy and 
collect a sufficient tax to satisfy Relator’s demands. 

These distinctions remove the obstacles which the Relator in the 
former case encountered, and require a determination of the present 
case upon other principles. 

The constitutionality of Act 49 of 1869, is not questioned. 

The genuineness and validity of the bonds held by Relator are not. 
disputed. 

That the Act constituted a contract between the City and the holders 
of bonds issued thereunder, cannot be controverted. 

It is settled in the jurisprudence of this State and of the Supreme 
Court of the United States, that any law of the State, whether in the 
form of a legislative Act, or a constitutional provision, which impairs 
the obligation of a contract, is repugnant to the Constitution of the 
United States, and is to be held inoperative so far as it impairs such 
obligations. We have heretofore expressly held that the Act No. 31 
of 1876, and Art. 209 of the present Constitution, cannot operate to 
impair the obligations of antecedent contracts. 

By the terms of Section 5 of Act 49 of 1869, it is made the positive 
duty of the common council of the City of New Orleans to appropriate 
annually, out of its revenues, “‘a sum suflicient to pay the annual 
interest on the bonds authorized to be issued,” and to deposit the same 
in the manner indicated, and to “apply the same exclusively to the 
semi-annual payment of the interest coupons of said bonds.” 

This duty is positive, unambiguous, and so clearly detined as to 
exclude the necessity of the exercise of any discretion, and to make it 
substantially ministerial in its character, as much so as any corporate 
duty can be. All corporate duties must be performed through the 
agency of its officers, who act by means of. corporate resolutions or 
ordinances, which, though quasi-legislative in their character, have been 
universally held to fall, in proper cases, within the control of the writ 
of mandamus. Our Code of Practice expressly provides that the writ 
may be ‘addressed * .* * toa corporation * * * directing it 
to perform certain acts belonging to the place, duty or quality with 
which it is clothed,” (Art. 820), and also “‘that it may be directed to 
public officers to compel them to fulfil any of the duties attached to 
their office, or which may be legally required of them.” 

It is not denied that, at the date of the Act of 1869, these provisions 
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furnished a complete and appropriate remedy to compel the City and 
its common council to perform the duties so imperatively imposed on 
them by the Act. : 

The City contends, however, that this remedy, so far as it, and its 
officers are concerned, has been taken away by subsequent legislation, 
to-wit: by Act No. 5 of 1870, 

The performance of the duties referred to, is certainly a vital obliga- 
tion of Relator’s contract. 

The only remedy afforded by the law to enforce the performance of. 
this obligation was the writ of mandamus; and if that remedy has been 
taken away, it is evident that there exists to-day, in the remedial sys- 
tem of our law, no remedy whatever for the enforcement of this specific 
obligation of the contract. 

The Supreme Court of the United States, very recently, in discussing 
this very same Act of 1870, and Section.7 of the Premium Bond Act, 
settled the question conclusively and adversely to the City’s claim, 
holding : 

“A contract is impaired, in the sense of the Constitution, when the 
means by which, at the time of its execution, it could be enforced, that 
is, by which the parties could be obliged to perform it, are rendered 
less efficacious by legislation operating directly upon those means.” 
Wolff vs. New Orleans, 13 Otto, 367. 

However questionably broad this statement may be, the correct- 
ness of the principle cannot be disputed when applied to legislation 
destroying the only remedy for the enforcement of a particular contract 
obligation, and supplying none in lieu thereof. Unless, therefore, there 
be other reasons for denying the remedy of mandamus than the subse- 
quent legislation referred to, that cannot avail. 

We think it very plain that the terms, in-which the duty referred to 
is imposed, involve necessarily the duty to levy such tax (at least 
within the power of taxation possessed, at the time, by the corporation) 
as will render possible the performance of the duty. It would be absurd 
to require the council to appropriate a specific sum out of the 
revenues, and to deposit that sum with a particular officer, and 
to apply the same exclusively to the payment of this interest, 
unless the legislature contemplated, at the same time, that revenues 
should be raised in each year sufficient to meet and fill the said require- 
ments ; and, if such revenues cannot be raised otherwise than by taxa- 
tion, as the answer of the City in this case admits, they must be so 
provided, 

The use of the word, “ appropriate,” taken in connection with the 
charter of the City, then in force, places this question in a clearer light. 
Section 124 of the Charter of 1856, provides substantially that the City 
61 ‘ 
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council shall, once in every twelve months, before fixing the amount 
of taxes to be assessed, make detailed estimates of liabilities and expen- 
ditures, and shall then fix.such rate of taxation as, together with other 
revenues, may be necessary to meet said estimated liabilities and 
expenditures ; and “ the adoption of said estimate shall be considered 
as the appropriation of the amount therein stated for the purposes 
therein stated.” 

This is the only mode of appropriation contemplated by the charter, 
and is the mode which the legislature had in view when it used the 
word “appropriate” in the Act of 1869. It follows that the duty to 
appropriate included the duty to provide for it by taxation, unless it 
could be met out of other revenues, which the City itself says cannot 
be done, but which it is still at liberty to do, if it sees proper. As to 
the extent of the City’s power of taxation, under this contract, consid- 
ered in connection with other legislation in force at the time, the broad 
dicta of the Supreme Court of the United States, in United States er rel. 
Ranger vs. New Orleans, if literally applied, would remove all doubt. 
It is there said : 

‘When a power to contract a debt is conferred, it must be inferred 
that a corresponding power of providing for its payment (by taxation) 
is also conferred. The latter is implied in the grant of the power, and 
such implication cannot be overcome, except by express words 
excluding it.” 

This dictum was uttered in a case where at the time the law was 
passed authorizing the contract, there was no legislative restriction on 
the power of taxation; and, as applied to sucha case, could not be 
objected to. -We think the more cautious and qualified expression of 
the same Court, in the case of Loan vs. Topeka, 20 Wall. 660, furnishes 
a sounderrule. It was there said: 

“It is to be inferred that when the legislature authorizes a city to 
contract a debt by bond, it intends to authorize it to levy such taxes as 
are necessary to pay the debt, unless there is, in the Act itself, or in 
some general Statute, a limitation upon the power of taxation which 
repels such an inference.” 

The question, whether the existence of such limitation in a general 
Statute “‘ repels the inference” of an intention to extend such power in 
the particular Statute authorizing the creation of a debt by bond, is one 
which must be determined on the circumstances of each case, and much 
is here weightily said by the City to show that, in the instant case, the 
inference contended for is repelled. 

We find it, however, unnecessary to determine that question now. 
At the time of the adoption of the Act of 1869, the City possessed the 
power of taxation to the extent of one and one-half per cent. and all 









unt 
en- 
her 
and 


SOS 


ter, 
the 
y to 
s it 
not 


sid- 
oad 


ibt. 


on) 
and 
rds 


WAS 
1 on 
; be 
1 of 
shes 


r to 
8 as 
r in 
1ich 


eral 
rin 
one 
uch 
the 


ow. 
the 





NEW ORLEANS, MARCH, 1882. 





State ex rel. De Leon vs. City of New Orleans. 





the authorities agree that this power was read into the contract and 
could not be revoked to the prejudice of holders of bonds issued under 
the Act, who had an irrevocable right to its exercise to the extent nec- 
essary for the fulfilment of their contract. As the legislature could not 
revoke this power, neither could it destroy the rights of these bond- 
holders therein and thereupon, by providing that the whole of said tax 
above the alimony of the City, should be devoted to other purposes, to 
their complete exclusion from the benefits thereof. This was attempted 
to be done in the Premium Bond Act; but while we held that, under 
that Act, the premium bondholders were entitled to a specific tax pro- 
vided for their benefit, we also held that the seventh Section and all 
other parts of said law which militated against the contract rights of 
other bonded creditors were unconstitutional and inoperative. State 
ex rel. Moore vs. New Orleans, 32 A. 742. 

It thus follows, that, although the City may levy 10 mills for its 
alimony, and 5 mills for the premium bonds, the latter is not to the 
prejudice of the right of Relator to have a tax levied, within five mills, 
to the extent necessary to satisfy his contract. 

The objection of the City that mandamus cannot issue to compel the 
levy of a tax or provision of funds, without judgment previously 
obtained, is without foundation under our system. 

The writ of mandamus is not provided, under our law, as a means of 
enforcing judgments. It is given as a remedy to compel the perform- 
ance of duties. Relator’s right to demand the performance of duty 
here claimed, flows from the law and from the fact that he is holder of 
the bonds, whose genuineness and validity are not disputed, a fact 
admitted by the City; and which could derive no additional certifica- 
tion from a judgment. The existence and nature of the duty equally 
depend upon the law, and, instead of being required to be established 
by prior judgment, they form the very question at issue in a mandamus 
proceeding, and are determined by the judgment therein. 

The duty to raise the sum of $9,394, by taxation upon a given assess- 
ment of property, is quite as simple and free from discretion, as would 
be the duty to levy a specific tax of one mill on the same assessment. 
It requires merely the simplest arithmetical operation to fix the rate of 
tax required as clearly as if it had been fixed in the law. Distinction 
cannot be made between the two cases; and it is admitted that man- 
damus lies to enforce the levy of a specific tax. 

It only remains to consider the objection of prematurity of the 
demand. 

We think the admitted fact that the City had failed and refused to 
perform this duty for six years, notwithstanding timely demand, and 
the City’s own return to the effect that it was not obliged, and did not 
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intend, to perform it, conclusively overthrow this objection aud estab- 
lish such a case of intended and certain default as justified the issuance 
of the writ: in advance of the time when the duty should, in the then 
current year, be performed. 

So far, however, as the mandamus orders the performance in subse- 
quent years, we shall not affirm it. 

The City’s default, heretofore, has been based upon her construction 
of her legal obligations, and it is not to be presumed that she will 
repeat it after these have been judicially determined. 

It might be, moreover, that the agents of the City, through whom 
alone she can act, may discover other objections or defenses to such 
demand in future years, which have not been passed upon and are not 
coneluded by this decision. 

In amending the judgment so as to direct Respondents to levy taxes 
to the extent necessary for the performance of the duty, we do so sim- 
ply to place beyond question their authority to do so if necessary, and 
without prejudice to their right to satisfy Relator’s demand, in any 
lawful way they may select, out of the revenues, 

Our judgment will be the judgment which should have been rendered 
by the court a qua, and will have effect as ifrendered at that time, and 
we leave that court to regulate and enforce its execution. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled and reversed, in so far as the mandamus 
ordered applies to years subsequent to 1882; that it be amended so as 
to authorize and direct Respondents to levy and collect such taxas may 
be necessary to satisfy Relator’s demand; and that, in other respects, 
it be affirmed, Relator to pay costs of this appeal. 

Bermudez, C. J., and Poché, J., dissent. 6 








No. 7251. 
J. E. Austin, RECEIVER, vs. NOAH SCOVILL ET ALS. 


In the absence of the Judge of one of the District Courta of New Orleans, another District 
Judge of the same Parish could grant an appeal from a judgment rendered by the absent 
Judge. 

When the appellant has prayed for an appeal and filed his bond, within the legal delay, the 
omission of the Judge to sign the order caunnot prejudice the rights«f such appellant. 
This suit is upon a contract to wreck a sunken steamer and remove therefrom all the movable 
property, The Court holds that a certain agreement in another suit against the insurers 

of the steamer, did not affect the contract with the wreckers. 


PPEAL. from the Sixth District Court for the Parish of Orleans. 
Rightor, J. 


B. F. Forman, for Plaintiff and Appellee. 
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Bayne & Denégqre, for Defendants and Appellants. 


Albert Voorhies, for the Merchants’ Insurance Company, Defendant 
and Appellee. 


T. H. Kennedy and H. Chiapella, for the Union Insurance Company, 
Defendant and Appellee. 





e On Motion To Dismiss. 


The opinion of the Court was delivered by 

ManninG, C.J. This appeal is from a judgment of the Sixth District 
Court of New Orleans. The judgment was rendered on July 3d, 1878, 
the last day of the term. On the 9th of same month the appellant 
prayed a suspensive appeal, obtained au order therefor from Judge 
Tissot of the Second Court, who was sitting to grant orders for Judge 
Rightor of the Sixth Court, and filed his bond of appeal in accordance 
with that order on the same day. Judge Rightor was absent from the 
State on the 9th of July. 

The plaintiff moves to dismiss on the ground that neither. the Judge 
of the Second Court, nor any other, could lawfully act in any other 
Court than his own, to grant orders, and therefore the act of Judge 
Tissot in granting an appeal from a judgment of the Sixth Court was 
null. He could not sit in the Sixth Court for any judicial purpose. 

It has been customary for many years for the Judges of the New 
Orleans Courts to arrange among themselves for the transaction of busi- 
ness in their several courts during the vacation, other than the trial of 
causes, and itis now contended that this practice is without warrant of 
law. A great deal of routine business has been thus conducted, and it is 
important to know. whether it has been legally done, 

The question came up in St. Romes vs. Levee Steam Cotton Press, 
and it was held that in the absence of the Judge of one of the District 
Courts of New Orleans, another District Judge of the same parish could 
grant an appeal from a judgment rendered by the absent Judge. 
Opinion Book 45, p. 329. 

We are not disposed to overrule a decision, upon which the profession 
has sinee acted, and especially when it is in accordance with the prac- 
tice which had obtained, and which was uniformly followed during 
many years auterior to ita rendition. We will assume that the Judge 
of the Second Court was acting under the law of 1855, p. 317, Sec. 13. 

It appears that out of abundant caution, the appellant procured 
an order of appeal from Judge Rightor of the Sixth Court, on August 
2ist, after he had returned, and it is urged by the appellee that this 
could not operate as a suspensive appeal, the ten days having expired 
from the date of the judgment. 
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The appellant had prayed an appeal, and filed his bond within the 
delay. Ifthe Judge delayed signing the order, that should not preju- 
dice the appellants’ rights. In Estopinal vs. Zunts, where an appellant 
had filed his petition and bond within the delay, but the Judge did not 
grant or sign the order until five days thereafter, and until the ten days 
had elapsed, it was held that he could not be made to suffer because 
the Judge did not sign the order of appeal at the time the petition and 
bond were presented to him. Jbid, p. 23. o 

The Act of 1839, now incorporated in the Code of Practice, (Art. 898) 
has greatly reduced the number and kind of causes for which appeals 
may be dismissed, and even before that, this Court said : 

“ Accidents beyond the appellant’s control may prevent him from 
bringing up the record in due time. The clerk of the inferior court 
may die, may be disabled by sickness, or a great pressure of business 
may prevent him from making out the transcript, or he may neglect 
or wilfully omit doing it. Other events may cause a delay. In such 
case the transcript will be received, and no objection be allowed.” 
Kirkland vs. his Creditors, 8 New Series, 597. 

A third ground of dismissal is the want of legal citations of appeal. 
The appellees were cited under the first order of appeal granted by 
Judge Tissot, and the plaintiff insists that that order being null, cita- 
tions must have issued after Judge Rightor’s order before that appeal 
can have effect. At most that would be a neglect of the clerk, for which 
the appellant cannot be deprived of his right of appeal, but since we 
hold the appeal granted by the Judge of the Second Court, sitting in the 
Sixth Court as Judge in lieu of the Judge of that Court, to be good, the 
citations under that order are sufficient. 

If the appointment of another Receiver, vice Austin, deceased, upon 
whom citation of appeal was served, be invalid, we should not dismiss 
on that account, but remand for a proper party to be made. 

The motion is denied. 





ON THE MERITs. 


- Levy, J. This suit was brought to recover of the defendants the 
sum of twenty-five hundred‘ and fifty dollars, with five per cent. per 
annum interest from judicial demand. 

It is alleged in the petition that Noah Scovill, for himself and as 
master of the steamer Texarkana, which had sunk in Red River, and as 
agent of the Union and Merchants’ Mutual Insurance Companies, in 
which said steamer was insured, entered into a written contract with 
McClintock and Dixon to wreck said sunken steamer and to remove 
therefrom all the movable property thereon, to-wit: her machinery, 
boilers, engines, etc., all to be delivered to the order of said Scovill, 
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on the bank or on board the steam wrecking boat “ Dixie ;” that said 
agreement was made in the name of said McClintock and Scovill alone, 
but really for the account of McClintock and Dixon for the one part, and 
for the account and benefit of said Scovill and said Insurance Com- 
panies of the other part, and the work was undertaken with the knowl- 
edge, assent and ratification of said Companies and their officers; that 
said McClintock and Dixon performed said work and made such dispo- 
sition of alf the said movable property as was directed by said Scovill, 
and to the best advantage of all parties concerned, and faithfully exe- 
cuted said contract in all particulars. That with the knowledge and 
assent of said Scovill and for the preservation of said property, they 
shipped a large portion of it to New Orleans on their own boat, for 
which they claim three hundred dollars as freight, in addition to the 
$2,250 stipulated in the contract. 

The contract purports in its body to be between McClintock and 
Scovill, and is signed by both of them in their individual eapacities. 

There was judgment against the defendant, Noah Scovill, for the 
sum of $1,417.50, and in favor of the defendants, the two Insurance 
Companies. 

A remittitur of $366.25 was entered by the plaintiff, which reduced 
the judgment to the sum of $1,081.26. 

A suspensive appeal was taken by the defendant, Scovill, and a 
devolutive appeal by the plaintiff, Receiver, the latter being taken to 
the judgment so far as it rejects the claim and demand against the 
Insurance Companies. 

The record discloses the following facts : 

Defendant, Scovill, was the owner and master of the steamer Tex- 
arkana, engaged in the navigation of Red River, and insured the boat, 
which was valued at $30,000, in the two Insurance Companies for 
$10,000 in each, he being, practically, his own insurer for the remaining 
$10,000 of said value. 

While thus insured, on the 20th of August, 1870, the steamboat sunk 
in Red River, some thirty miles or more below Shreveport, the sinking 
resulting from a collision with another steamer. As soon as the acci- 
dent occurred, Scoville, master and owner, telegraphed to the insurers 
in New Orleans, who at once sent Captain Andrews of the New Orleans 
Wrecking Company, to the scene of the disaster. Captain Andrews 
reported that the Texarkana was not worth raising. Scovill came to 
New Orleans, made proof of the loss, and abandoned the boat to the 
Insurance Companies, who refused to accept the statement or to pay 
the loss, on the ground that the collision was the result of negligence 
on the part of the captain and pilot of the Texarkana, which relieved 
them from all liability. Scovill then returned to the wreck and on the 
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30th of September, 1870, entered into a contract with McClintock, 
whereby the latter was to remove all the movable property on the boat 
for the sum of $2,250. Suit was instituted to recover the amounts of 
the policies against the Insurance Companies and pending the appeal 
to the Supreme Court of the United States on the judgment rendered 
against the Union Insurance Company, an agreement was entered into, 
in the present suit, whereby it was agreed “ that the trial of this case | 
shall be postponed until a decision is rendered by the Supreme Court 
in the case of Kennett & Bell vs. The Union Insurance Company, et 
als., in which case is involved the question of the liability of the Union 
_ Insurance Company on the policy sued on in that case; so it is agreed 
that the decision of said Supreme Court on that question shall be con- 
clusive of the same question in this case.” 

_It is contended by plaintiff that the agreement bound the defendants 
absolutely, and was intended to fix conclusively defendants’ liability, 
and as the suit was decided by the Supreme Court adversely to the 
Insurance Company, defendants are estopped from disputing the claim 
in this suit. We do not agree with plaintiff in his construction. The 
agreement distinctly and specifically refers to the question of the 
liability of the Company on the policy, which liability was denied on 
the grounds above stated, and the decision as to such liability on the 
policy was to be decisive of the same question in this suit. The reason 
for this is manifest: if the Insurance Companies were not liable on the 
policy, under no circumstances, under the pleadings herein, could they 
be held responsible for any portion of the claim of McClintock ; but even 
if thus liable on the policy, there was nothing in the agreement which 
prevented them urging other defenses against the claim of McClintock. 

An examination of all the testimony disclosing all the circumstances 
of the case, irresistibly leads us tothe conclusion, that the abandon- 
ment of the wreck was not accepted by the Companies ; on the contrary. 
they refused the abandonment, denied their liability on the policy of 
insurance, and thus virtually disclaimed any inter2stin the wreck, ete. 
The master had communicated with them, by correspondence and 
personally, and they had refused to enter into a contract with McClin- 
tock to raise the boat, on terms proposed by him, and the written con- 
tract entered into with McClintock by Scovill was on its face a contract 
with Scovill individually, and without the slightest reference or 
allusion to the Insurance Companies or any other parties. What may 
have been said by Scovill at the time, out of the presence of, and with- 
out the knowledge or ratification of the Companies, does not, under the 
circumstances of the case, bind these Companies, and Scovill’s state- 
ment as to the knowledge and consent and approval of the Companies, 
uncorroborated by other testimony or supporting facts, is completely 
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counterbalanced by the positive contradiction of the presidents of the 
Companies. 

This view of the case renders it unnecessary for us to consider the 
other points raised both by plaintiff and defendants, and even dispenses 
us from consideration of the sale of the property, and disposition of its 
proceeds by and between McClintock and Scovill, without consultation 
with the Companies, or regard to the interests which these two allege 
the Companies had, and without accounting for the said proceeds of 
sale. 

The judgment, in our opinion, renders justice to the parties, and we 
shall not disturb it. 

The judgment appealed from is therefore affirmed, at costs of 
appellants. 








No. 8497. 


Tue State oF LOvIsIANA Vs. GEORGE MOULTRIE. 


An indictment charging the accused with feloniously and knowingly receiving the property. 
and that ‘‘ he well knew the same was stolen property,” is in sutticient conformity to the 
statute. 

Nor is it necessary that the indictment should state who stule the property, or from whom 
the accused received it. 

The charge that the accused stole the goods is sufticient, without the further averment that 
he took and carried them away. 

Nor does the statute make any furmal requirement as to the mode of expressing the criminal 
intent of stealing the property. 


PPEAL from the Twenty-tifth Judicial District Court, Parish of 
Vermillion. Clegg, J. 





Jos. A, Breaus and P. L. Renoudet, for the Defendant and Appellant : 


1. The defendant being charged with having received stelen property, to sustain the charge 
it was necessary to allege and prove that the property had been feloniously stolen. The 
information should allege that the property was received with intent to deprive the owner 
of it. Other essential averments have been omitted. Waterman, p. 535, Nos. 22 and 34. 

2. Section 632 of the Revised Statutes, it is contended the defendant has violated, reads: 
** Whoever shall receive or buy any goods or chattels that shall be feloniously taken or 
stolen.” It was necessary to allege that the property had been feloniously stolen. By 
the omission of the word felonionsly, the information is null and void. State vs. Thomas. 
29 A. 601; and cases: State vs. Kennedy, & R. 590; State vs. Hess, 10 A. 195; Wharton, 
Volume I, Section 399. 


J. C. Egan, Attorney General, for the State, Appellee : 


1. A refusal by the Judge @ quo to charge the jury as requested is right and proper, when 
the charge requested is not applicable to the state of facts before the jury, and it is calen- 
lated, in his opinion, to mislead them, 
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In an indictment for knowingly receiving stolen goods, it is not necessary to charge any 
individual by name with the larceny, nor is the thief in any such prosecution to be con- 
sidered as principal. Bishop on Crim. Procedure, 2d Ed., Vol. II, Sec. 782; Waterman's 
U.S. Crim. Digest, Seo. 33, p. 535. 

- Nor is it necessary to allege that the goods were received “‘ with intent to deprive the 

owner thereof,” because the statute defining the offense does not make said clause one of 
the ingredients thereof. Sec. 832, R. S. 
For the foregoing reason it is unnecessary to allege “ that the goods said to have been re- 
ceived, had been taken and carried away by the pretended thief.” It is not a necessary 
averment at common law. Waterman's U. S. Crim. Digest, Sec. 36, p. 535; Com. vs. 
Lakeman, 5 Gray, 82. 


Nor is it necessary to charge that the goods received had been feloniously stolen. 25 A. 
526. 


The opinion of the Court was delivered by 

FenNER, J. The defendant appeals from a conviction and sentence 
for receiving stolen property, as denounced by Section 832, R. S. 

The errors assigned are embodied in a motion in arrest and in bills 
of exception to rulings of the Judge in charging the jury. 

We will first consider the grounds presented by the motion in arrest, 
viz: 

1. That the indictment does not charge that the goods had been 


feloniously stolen. The indictment charges that he “ did feloniously and 
knowingly receive, etc.,” the property, aud that “he well knew the 
same was stolen property.” This brings the case precisely under the 
authority of State vs. Allemand, 25 A. 526, where the same objection 
was overruled. 


2. That the indictment does not set forth who s‘ole the property or 
from whom defendant received it, nor does it allege that the thief was 
unknown. j 

It seems to be well settled that such averments are not essential. 
Waterman’s U. S. Cr. Dig. p. 535, Sec. 33; 2 Bishop Cr, Proc. § 982. 

3. That the indictment does not charge that the goods had been 
“taken and carried away,” as well as “stolen” by the thief. 

The charge that they had been stolen, is sufficient. Com, vs. Lakeman, 
5 Gray, 82. 

4, That it does not allege that the property was received “ with 
intent to deprive the owner thereof.” 

Criminal intent is, of course, of the essence of the crime, but the 
Statute makes no formal requirements as to the mode of expressing the 
same. We think it is sufficiently expressed here by the charge, that 
he did feloniously receive and convert to his own use the property. 

The bill of exceptions is taken to the refusal of the Judge to give two 
charges. 

As to the first charge asked, touching the effect of the possession of 
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stolen property as an element of proof, we think the Judge stated the 
law correctly and completely when he charged that “ possession of 
stolen property was not conclusive proof, either of larceny, or of 
receiving goods, knowing them to be stolen by the possessor, but was 
a fact to be passed on by the jury in the light of surrounding facts and 
circumstances.” 

The second charge asked and refused was this: “ If it should appear 
on the trial of the defendant that the offense with which the principal 
is charged did not amount to a felony, and if felony is not charged, the 
prosecution cannot be maintained. 

The Judge refused this charge as being a legal proposition not in any 
way applicable to the case; because a felony was charged under the 
indictment ; and because there is no principal in the crime charged 
except the defendant, the original thief not occupying that relation to 
the offense. 

We cannot say the Judge erred. 

Judgment affirmed. 








No. 8502. 
C. D. Favror vs. THe Parisu oF East Baton ROUGE. 


The vested rights of plaintiff under his judgment ‘could not be affected by subsequent 
legislation. ‘ 

The right of plaintiff to be paid by assessments in the years 1874, 1875, 1876 and 1877, as 
ordered by the judgment in his favor, is not lost or destroyed by the fact that sach assess- 
ments were not properly made. This case is different in that respect from that of Nelson 
vs. Parish of St. Martin, 33 An. 1122. 

There being no evidence in the Record that plaintiff's judgment against the municipal corpo- 
ration was based upon a contract, he is not entitled to the proceeding prayed for to 
enforce the levy of a tax beyond the constitutional limitation ; but his right to proceed 
anew and make the proper showing is reserved. 


4 PPEAL from the Seventeenth Judicial District Cowt, Parish of 
East Baton Rouge. Sherburne, J. 


C. D. Farrot and Herron & Beale, for Plaintiff and Appellant. 


George W. Buckner, District Attorney, and K. A. Cross, for Defendant 
and Appellee. 


She opinion of the Court was delivered by 

Fenner, J. In 1873, the plaintiff obtained judgment against the 
Parish of East Baton Rouge for the sum of $2,612, with legal interest 
from judicial demand, and, in accordance with the Act of 1869, in force 
at the time, the judgment ordered the Parish authorities to assess and 
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collect a tax for its payment, said tax not, however, to be assessed and 
collected in one year, but, by agreement between the parties, to be 
equally divided between the four years 1874, 1875, 1876 and 1877. On 
appeal to the Supreme Court, the judgment was affirmed. A tax was 
levied to pay the judgment, with others, but, in the assessment thereof, 
the police jury included warrants not covered by the judgments. 

O’Conor and other taxpayers then brought suit, enjoining the collec- 
tion of the tax and asserting the nullity of the judgments. 

By final judgment of this Court, the demand for nullity of the judg- 
ments was rejected, but the injunction was perpetuated, because the 
assessment included claims not covered by the judgments, and the 
Court ordered the police jury to make a new and correct assessment. 
O’Conor vs. Favrot, et al., 1876, N. R. 

All the judgment creditors then joined in a suit, in the nature of a 
mandamus proceeding, to compel the Parish authorities to assess and 
collect a tax for their payment. This suit was dismissed in this Court 
on the ground of misjoinder of parties, reserving the rights of the 
plaintiffs to assert and enforce their claims according to law. Favrat 
vs. Parish East Baton Rouge, 30 A. 606. 

The present proceeding is taken by plaintiff to enforce the assess- 
ment and collection of a tax to pay his judgment. 

The defense of the Parish is three-fold, viz : 

1. That the law authorizing the assessment of a tax to pay the judg- 
ment was repealed by the Act of 1877. 

2. That the plaintiff cannot enforce the collection of a tax in 1882 
that should have been collected in 1874, ’75, 76 and ’77. 

3. That Art. 209 of the Constitution forbids the taxation beyond 
ten mills, which rate has already been assessed and devoted to other 
lawful purposes. 

The first two defenses have no force. At the date of his judgment 
plaintiff had the unquestionable right to have a tax levied for its pay- 
ment. That right, whatever the foundation of the judgment, was a 
vested one, and under the State Constitution, could not be destroyed 
by subsequent legislation. The a:sessment made by the police jury, 
in obedience to the judgment, having been decreed to be null and void, 
and the proper authorities having been ordered to make a new and 
correct assessment, that duty continues until performed, and plaintiff 
cannot be deprived of his right by mere legislative action, nor by 
delays in its enforcement brought about by legal resistance on the jmrt 
of the Parish. Shields vs. Pipes, 31 A. 765 ; State ex rel. Nelson vs. St. 
Martin, 32 A. 884; Huey vs. Jackson Parish, 33 A. 1092. 

It is a mistake to suppose that the later case of State ex rel. Nelson 
vs. St. Martin, 33 A. 1122, countenances a different view. Under the 
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peculiar circumstances of that case, the Court assumed authority to 
look beyond the judgment and examine the contract itself on which it 
was founded, 

The case only held that, inasmuch as the contract on which the 
Relator’s judgment was founded, only entitled him to be paid out of 
taxes of 1865, 1866, 1867 and 1868, he had no contract right to tax in 
later years. We do not mean to affirm the doctrine in that case, but 
only to state it. 

The third defense, however, is more serious. Unless plaintiff's judg- 
ment was founded on a contract, and is so protected by the federal 
constitution, it cannot be enforced against the prohibition of Art. 209 
of the Constitution, the limit of taxation fixed in which has already 
been exhausted, State ex rel. Folsom vs. City, 32 A. 709; State ex rel. 
Nelson vs. St. Martin, id, 884. 

We tind in this record only the pleadings in the case in which plain- 
tiff’s judgment was rendered, from which it appears that it was 
founded on certain warrants held by him, but there is no description of 
what these warrants were and no copies thereof are found. They may 
have embodied in themselves a contract, or they may have been evi- 
dences of contract obligations. But they may have been mere acknowl- 
edgments of debt arising otherwise than from contract, or mere orders 
to pay, by one officer of the corporation on another, to satisfy other 
than contract obligations. 

We are unable to say, from this record, that the judgment is founded 
on a contract, and the petition does not even so allege. 

Our duty is to enforce the mandate of the Constitution plenarily, 
except so far as restrained by the superior power of the Constitution of 
the United States. Those who invoke that protection must be pano- 


plied from top to toe. 


‘“* Tf there's a hole in a’ your coata, 
I rede ye tent it.” 


Judgment affirmed at appellant’s cost, without prejudice to his right 
to proceed anew and establish the foundation of his judgment. 
Bermudez, C. J., and Poché, J., concur in the decree. 
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No. 7589. 


ABRAHAM Bass vs. THE STATE OF LOUISIANA. 


The State, in the exercise of her police powers, has the exclusive right to determine the pro- 
priety, location and mode of building levees within her borders. After she has thus de- 
cided and has contracted for the public enterprise, a citizen, riparian owner, on whose 
land the levee is about to be built, cannot effectively remonstrate and require that it be 
constructed differently. In case of non-compliance with his demand by the Board of 
Public Officers in charge of the work, and in the event of subsequent damages sustained 
by him, he cannot hold the State liable either for compensation, as for property taken for 
public purposes, or for the injury sustained by him in consequence of the destruction of 
the same. It is damnum absque injuria. 


PPEAL from the Fifth District Court for the Parish of Orleans. 
Rogers, J. 


Thos. J. Semmes, for Plaintiff and Appellee : 


The discretion of officers charged with the construction of levees, in regard to their location 
and their necessity, as well as the amount of land to be appropriated in satisfaction of the 
servitude established by Art. 665, C. C., is subject to judicial control. 11 A. 160; 20 A. 
309; 66 N. Y. 407; 23 Minn. 167 ; 22 A. 60. 

J. C. Egan, Attorney General, for Defendant and Appellant : 


Commissioners empowered to straighten a river, to protect a country against inundation, are 
not liable personally for incidental injuries to individuals. Neither is there any claim 
against the public. Green vs. Swift, 47 Cal. 536, 


The opinion of the Court was delivered by 

BermupeEz, C.J. This is an action brought against the State, with 
her consent, given by Act 82 of 1878, to recover $75,000 damages, for 
the alleged tortious construction of a levee. 

From a judgment allowing plaintiff that sum, this appeal is taken. 

The plaintiff claims to have suffered those damages in consequence 
of the manner in which the “‘ Bass Levee,” in the Parish of East Carroll. 
in this State, was constructed by State officers, acting under Act 140 
of 1877. 

He complains that, towards the end of 1877 and the beginning of 
1878, the State Board of Engineers and a contractor caused that levee 
to be located and constructed on the Mississippi river, in said parish : 
that, instead of running the lower line of said levee to the old levee, 
at, or near his plantation, at a designated point, which would have 
been perfectly safe and all that public necessity required, the State, 
through its said officers, has located and built the said line entirely in 
the rear of his plantation, below a certain point; thus, not only 
throwing out said plantation, but obstructing the natural flow of the 
water back into the bayou and swamps in the rear, and thereby causing 
the water to back up and entirely overflow his plantation, which, from 
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its peculiar position, is not otherwise liable to inundation, and has not 
been overflowed for a quarter of a century, producing large crops of 
corn and cotton. 

He further charges that his rights have been invaded; that the loca- 
tion and construction of said levee, in the rear of his plantation was 
illegal and unnecessary to secure the country from overflow, and that 
whether necessary or not, the State had no right to obstruct the natural 
tlow of the waters and cause the consequent inundation, damage and 
almost total loss of his large and valuable plantation, reducing him 
from comparative wealth to poverty. 

The State pleaded the general issue. 

The fact of the building of the levee between the points mentioned 
in the petition, and the amount of loss sustained in consequence of the 
overflow, appear to be well established, so much so, that it seems to be 
conceded that, if the plaintiff is to recover at all, he is entitled to the 
whole amount of damages claimed. 

The question presented is one of great magnitude to the State and 
to the people. 

It is simply whether the State can be held liable for the omissions of 
her officers acting in furtherance of law, in spite of the remonstrances 
of a citizen alleging consequent injury. 

For a proper consideration and solution of the question, it is necessary 
to divide it and to inquire : 

1. Whether the State has the right to determine the propriety, 
location and mode of building of levees on the banks of navigable rivers 
within her territory, and whether, after she has so decided and has 
contracted therefor, a citizen on whose land the levee is to be built, can 
require it to be constructed differently. 

2. Whether, in case of non-compliance with his demand, by the officers 
in charge of the work and of damages thereafter sustained by him, he 
can hold the State liable for the injury thus suffered. 


I. 


There exists an implied assent on the part of every member of society, 
that his own individual welfare shall, in cases of public necessity, yield 
to that of the community, and that his property, his liberty and even 
his life shall, in certain cases, be placed in jeopardy, or even sacrificed 
for the publie good. 

Hence it is, that a private mischief is to be endured, rather than a 
public inconvenience or calamity, and that in such cases, individuals 
sustain injury for which the law gives no redress. Blackstone Com. 21 
Ed. 138, 139; Grotius, B. 3, C. 20, 8.7, § 1; Mortes 9, Esp. des lois, xxvii, 
Ch. 23; 1 Hale P. C. 54. 
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The great purpose for which men live in a state of society is to secure 
their life, their liberty, their property and the pursuit of happiness. 
Those rights are unalienable, when they have not been abridged by 
some public law enacted for the benefit of the whole. 

“ It is a settled principle,” says Chief Justice Shaw, (7 Cush. 53 Mass.) 
“growing outof well ordered civil society, that every holder of property, 
however absolute and unqualified may be his title, holds it under the 
implied liability that his use of it shall not be injurious to the equal 
enjoyment of others having an equal right to the enjoyment of their 
property. All property is derived directly or indirectly from the gov- 
ernment and held to those general regulations which are necessary to 
the common good and general welfare. Rights of property, like all 
other social and conventional rights, are subject to such reasonable 
limitations as the legislature, under the governing and controlling 
power of the Constitution, may think necessary and expedient.” 

This is very different from the right of eminent domain, which expro- 
priates upon indemnity for public utility. It is the police power which 
is inherent to every government under its organic law, and which is 
exercised without making compensation. What damage or injury is 
occasioned by the exercise of such power is damnum absque injuria. 

Vattel says, Sec 1, C. xx, § 244: Le droit qui appartient a la société 
ou au souverain de disposer en cas de nécessité et pour le salut public 
de tout bien renfermé dans l’Etat, s'appelle Domaine éminent. Ce droit 
fait partie du souverain pouvoir. Domat Loix Civiles, 1. 1, t. 11, s. xiii. 
432, et seq. Ordinance of Philip le Bel of 1303. 

This absolute power of the State over the property of its citizens or 
subjects seems to be conceded by all writers and to be declared under 
all systems of governments. Differences exist, however, as to the right 
of compensation in somecases. Sedgwick on S. & C. L., Ed. 1857, pp. 
499, 533; Cooley, C. L.,C. XVI, pp. 713, 714, 715, 731 andnotes; Rowe 
on Inter-State law, p. 246; 7 Cush, 53, 82; 10 Pet. 662, 737 ; 3 How. 
212; 7 Greenleaf, 292 ; 27 Vt. 149: 7 Cow. 351. 

There are cases where it becomes necessary for the public authorities 
to interfere with the control by individuals, of their property, and even 
to destroy it, when the owners themselves have fully observed all their 
duties to their fellows and to the State, but where, nevertheless, some 
controlling public necessity demands the interference or destruction. 
Strong instances exist where it becomes necessary to take, use or 
destroy the private property of individuals, to prevent the spreading 
of a fire, the ravages of pestilence, the advance of a hostile army, or 
any other great public calamity. Neccessitas publica major est quam 
privata, Cooley, C. L., p. 746, and authorities in note. 

The laws passed for such purposes, it is well settled, though they 
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may disturb the enjoyment of individual rights, are not unconstitutional, 
though no compensation is made. They do not appropriate private 
property for public use, but simply regulate its enjoyment by the 
owner. If he suffers injury, he is compensated, in the theory of the 
law, by sharing in the general benefits which the regulations are 
intended or calculated to secure. Those regulations rest upon the 
maxim: Salus populi suprema ler, Dillon on Mun. Cor., 210 and note, 
et sey. ° 


Lord Bacon tells us in his Essays (of Judicature) that Judges ought, 
above all, to remember that conclusion of the Roman twelve tables, and 
to know that laws, except they be in order to that end, are but things 
captious and oracles not well inspired. 


The Legislature, as the authoritative representative of the public and 
the constituted judge of what is demanded by the general weal, has the 
right to say to every proprietor: ‘the public needs of your property 
so much,” and the individual myst submit. * * It is a tremendous 
power and one which is without theoretical limits, and, indeed, without 
any legal limitations, except such as may exist in written organic 
restraints upon legislative action. Dillon, 453 ; Sedgwick, 499. 

Private property may consequently be taken for public use, in the 
exercise of the general police powers of the State, without making 
compensation therefor. Dillon, 455, 864, § 756, and note with author- 
ities, § 758. 

It is upon those solid foundations that the Article of our Code was 
made to rest, which declares : 

**Servitudes imposed for the public or common utility relate to the 
space which is to be left for public use by the adjacent proprietors on 
the shores of navigable rivers and for the making and repairing of 
levees, roads and other public or common walks. All that relates to 
this kind of servitude, is determined by laws or particular regulations.” 
C. C. 661; 665 R. C. C.; also Act 1829, Feb. 7, § 3, p. 78, and the laws 
as compiled in the several revised Statute books hereafter mentioned. 

In the early days of the State, the levees were made and kept in 
repair at the joint expense of the front proprietors. The law and 
clauses in the original grant burdened those who were contiguous on 
the river with the construction and repair of the road, ditches, bridges, 
and the levee. 6 Mar. 235; 2 A. 329; Martin’s History; what Dumont 
says in 1728; Gayarreé’s History, v. ii, p.2; Ordinance of O'Reilly, Feb. 
18, 1770. 

The duty was subsequently imposed upon police juries, who were 
vested with all necessary powers for the purposes. Rev. Stat. of 1852, 
p. 507 ; 1856, p. 481 ; 1870, p. 589. 

In 11 A. 167, this Court said: ‘‘ To reconcile the controlling interest 

63 
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of the public with the subordinate interest of the individual, is ever a 
delicate problem. When they come in conflict, the latter must yield. 
The safety of the public has first to be consulted. The law concerning 
the expropriation of private property for public use, does not apply te 
such lands upon the banks of navigable rivers, as may be found neces- 
sary for levee purposes, The quantity of land to be takeh for such 
purposes, presents a question of police, or administration, to be decided 
by the local authorities, whose decision should not be revised except for 


the most cogent reasons, and when there has been manifest oppression 
or injustice 

Referring to the levee Act of 1829, in 12 A. 659, the Court also said: 
“ The object of the Act is apparent. It is a matter of public necessity 


to shelter the inhabitants against inundation. As the property would 
be of no value without the levee, the legislature had the power to com- 
pel such riparian proprietors to make those levees and roads in front 
of their plantations, without further compensation than the increased 
value which such works would confer on their lands.” 

In 26 A. 559, it was said: ‘“ The building of levees in Louisiana is a 
public enterprise, or work which concerns at least half of the people of 
the State and, incidentally, the whole State. Of the propriety of con- 
structing levees, the general assembly is the exclusive judge, because 
we find in the Constitution no limitation upon the right to exercise the 
power.” Cooley, p. 589. 

Under our law, the banks of a river are understood to be that which 
contains it in its ordinary state of high water. Where there are levees 
established according to law, the levees form the banks. R. C. C. 457. 
Works and buildingson the banks of a river may be destroyed, notwith- 
standing opposition by the owner. R. C. C. 861. 

When, by the mutation of their banks, navigable rivers reach the 
land of a proprietor, he continues to be subject to all the legal servi- 
tudes imposed upon riparian owners. Houses and works on land thus 
brought under such a servitude, must, like the land of which they form 
part, be yielded up to public service, without compensation, for their 
demolition is the act, not of man, but of God and the law. Such build- 
ings cannot always obstruct the bank, although they may remain there 
until destroyed by time, accident, nature, or the owner. This would 
seem to be a logical sequence of Article 862, R. C. C. 

In such cases, the owner is not absolutely expropriated. In case of 
the formation of a batture, where the river had encroached, and of the 
removal of the levee to a point nearer the water line or bed of the 
river, the land recovered having continued to be, or having become, 
the property of the riparian owner, would be subjected to the exercise 
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of all the rights of absolute ownership over it, contingent on the renewal 
of the State police prerogative. 

It is clear that, upon these sound principles which have been and 
are universally recognized and enforced, particularly here, the State 
had the undoubted right, in furtherance of public’ good, to pass and to 
execute levee laws, as she has done, specially that of 1277, under the 
liberal operation of which, the work complained of was reported upon, 
advertised, contracted for and completed, for the prevention of a great 
public calamity. 16 Kans, 573. 

The powers which the State possesses necessarily must be exercised 
by agents, and are transmissible to them by the State. Where, there- 
tore, the State has the legal right to undertake a public work, the 
execution of which is likely, unavoidably, to entail private injury, the 
State has the right, as a corrollary, of delegating the power to agents, 
who then are clothed with the necessary incidental authority to do that 
which the State herself primarily had the right of doing. No injury, 
wrong, or damage, can be done, or can result, for the commission of an 


act authorized by law, and, therefore, none can be recovered. Ler 
neminem ledit. 1 Cal. 462; 4 Cal. 21. 


The Act of 1877 is legal and constitutignal, being prohibited by ne 


organic law. 

It makes it the duty of the Board of Engineers, which it creates, to 
make a careful survey of all the public levees of the State as soen after 
the subsidence of high water as practicable, in order that contracts for 
work may be let out at the earliest possible moment, and to report to 
the Governor the extent of the repairs necessary, and of levees to be 
constructed, which are of prime importance to the State at large, and 
beyond the means of parochial authorities, furnishing estimates and 
specifications. , 

The Act further provides that, upon the receipt of the report, the 
Governor shall advertise for proposals to make the levees, or repair 
them, as may be recommended, and shall award the contracts therefor 
to the lowest responsible bidders. 

It is not disputed that the formalities required by law, as conditions 
precedent to the giving out and execution of the work, were complied 
With; neither is it contended that the plaintiff interposed any objection 
to the awarding of the contract, after advertisement, for the construc- 
tion of the levee in question. But it is insisted that, at an additional 
expense of 817,000, which the plaintiff offered te pay, the levee could 
have been constructed so as to save him ; that the engineers, in deter- 
mining the line upon which the levee should be built were guided solely 
by consideration of what, in their judgment, was of the greatest benefit 
to the State at large, without regard to private interests, and that, upon 
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representations and offers of plaintiff, the Board consented that the 
line might be changed without expense to the State; but, meanwhile, 
the work of construeting the levee was under contract and in progress, 
so that it was essential that the contractor should become a party to 
any arrangement for a change, and plaintiff, failing to make such 
arrangements, the levee was finally completed upon the location as 
originally fixed. 

It cannot be doubted that the Board of Engineers was a public polit- 
ical organization, created for a great public enterprise, clothed with 
extensive powers of inquiry, discrimination, and quasi judicial discre- 
tion, for purposes of determination and execution. It is not disputed 
that they exercised their judgment and entered upon the work com- 
plained of, only after full compliance with all legal requirements and 
after a contract had been formed by the executive, and which was 
binding on the State, for the execution and completion of the work. It 
is not shown that they were guilty of any oppression or injustice, or 
malice. Qui jussu judicis aliquod fecerit, non videtur, dolo malo fecisse 
quia parere necesse est. Actus non facit reum, nisi mens sit rea. Cooley 
on Torts, pp. 379, 410; Meeks on Damnum Absque Injuria, § 50, p. 63. 

On the other hand, it is apparent that, if the plaintiff had occasion to 
complain, he has failed to make his causes of complaint seasonably 
known. There is nothing to establish that, ready as he says he was 
to pay $17,000, to have the levee constructed differently from what it 
was, he has, in the least, exerted himself to oppose the report of the 
engineers and the awarding of the contract; that he used any portion 
of said sum to protect, by some work, that portion of his plantation 
which was left out of the levee and which was subsequently so seriously 
injured. It may well be that had he interposed timely objections to the 
report, or to the giving out of the contract, the Board might have 
altered their plans and had them to conform to his suggestions. He 
permitted the contract to be awarded and afterwards failed in under- 
taking to accomplish an arrangement with the contraetor. For such 
omissions and derelictions he cannot, in equity, be permitted to blame 
the State or her officers, but must lay reproach at his own door. 

It may well be that, had the Board disregarded the provisions of the 
law and been guilty of manifest oppression, or injustice, or malice, he 
would not have been without remedy. His silence and inaction, when 
he should have spoken and objected,amount to a tacit approval and 
acquiescence of the contemplated work. 

So that it is apparent that, while the State officers must be credited 
with efficiency and a desire to promote public good and subserve 
private interest, the plaintiff has not relieved himself from the impu- 
tation of lamentable and fatal laches. 
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Il. 

It was not shown that the civil engineers and the contractor have 
deviated, in any respect, from the line which they were to follow for 
their conduct, under the law. On the contrary, it was established that 
the work was done after compliance with all the requirements prescribed 
by the Statute, as conditions precedent. Were it not so, how could the 
State be held liable on account of any of their acts, particularly where 
they had no authority to alter the proposed construction. 

It is remarkable that the law upon which rest all actions for the 
reparation of injury sustained, wisely provides to the extent only, that : 

Every act of man, that causes damage to another obliges him, by 
whose fault it happened, to repair it. 

It does not include the sovereign, the State, who, as a rule, cannot 
be sued. The maxim is rer non potest peccare. In such cases, the rule 
respondeat superior, does not apply. 

This is so true, that no action can be brought against the State 
without her permission, that her consent had to be obtained and was 
given to authorize the present suit. 

The consent to be sued does not at all imply an admission or a con- 
fession of liability. It is a mere act of grace which does not relieve the 
plaintiff from the obligation of making out his case, both in fact and in 
law. 33 A. 492. 

By permitting herself to be sued in this case, the State merely con- 
sented to submit to a court of justice the question of her liability under 
the facts and propositions presented by both the plaintiff and herself. 
Otherwise, upon the consent of a State to be sued, judgment should 
at once be entered up against her as upon a confession. The Court is 


‘alled upon to determine the issues presented, not, however, as though 
the same were submitted between individuals on both sides; for indi- 


viduals do not enjoy the rights, privileges, prerogatives and attributes 
of a sovereignty. We are to decide the differences between an individ- 
ual, a citizen of the State, bound to submit to her constitutional laws 
and the State herself; and, in so doing, to determine whether or not 
the State had a right to legislate as she has done, and to cause the 
work complained of to be accomplished in the manner in which it was, 
and whether, by not conforming with the wishes and by not submitting 
to the representations of plaintiff, and carrying on and completing the 
work as contracted for under the law, the Board of Engineers have 
imposed upon the State the responsibility and liability in damages 
which is sought to be fastened upon her. 

We have stated what the pelice powers of the State are ; that they 
could have been exercised as was proposed by the Actof 1877, and that 
the execution of that law could saddle no responsibility. 














SUPREME COURT OF LOUISIANA, 





Bass Ys. State. 





Indeed, no act of omission or commission of the Board of Engineers 
and contractor, viewed as public ofticers, clothed with a quasi judicial 
character, could impose a liability on the State. 

“It is plain,” says Judge Story, * that the government itself is not 
responsible for the misfeasances or wrongs, or negligences, or omis- 
sions of duty, of the subordinate officers or agents employed in the 
public service ; for it does not undertake to guarantee to any persons | 
the fidelity of any of the officers or agents whom it employs, since 
that would involve it in all its operations, in endless embarrassments 
and difficulties and losses, which would be subversive of public interests, 
and indeed laches are never imputable to the government.” Story on 
Agency, No. 319; 8 Wend. 403, 422; 9 Wheat. R. 720, 723; 4 Tenn. R. 
796; 11 Wheat. 185; 8 How. 106. 

The dilemma seems irresistible in this case: Either the Board of 
Engineers, the public agents of the State, have acted within the scope 
of their mandate and authority, or they have not. 

If they have, then as they have carried out a valid law, neither they 
nor the State can be held responsible. 

If they have acted beyond that scope, their principal cannot be made 
responsible for their unauthorized act, and they alone are chargeable. 

In 1874, a case somewhat similar to the one at. bar was presented in 
California, and the Supreme Court of that State held substantially as 
follows : 

It is within the police power of the State to authorize the channel of 
a river to be turned or straightened, in order to protect from -threat- 
ened inundation a populous portion of the State, and such work is of 
a public character. 

The bed of a river isa public highway of the State and within its 
absolute control, subject to the rights of commerce. 

A Board of Commissioners ap: ointed by an Act of the legislature, with 
power thus to turn or straighten the channel of a river, are not liable 
for damages to others caused by the work, resulting from mere errors 
of judgment, provided they keep within the scope of their powers and 
exercise their judgment honestly, and do not act maliciously, oppres- 
sively or arbitrarily. 

If the work done under the Act causes injury, the damage thus 
sustained is not taking land for public use, and the Act is a+ sufticient 
defense to an action brought to recover from such loss. Green vs. Swift, 
47 Cal. 541. 

If, says Cooley, the State, under its power to provide and regulate 
highways, should authorize the constsuction of a bridge across a 
navigable river, it is quite possible that all proprietary interest in land 
upon the river might be injuriously affected, but such injury could no 
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more give a valid claim against the State for damages than could any 
change in the general laws of the State, which, while keeping in 
view the general good, might injuriously affect particular interests. 
P.542. In support of such theory, he refers to the case of an authorized 
obstruction to the flow and reflow of tide waters, in which the Court 
said that if the co-terminus proprietor suffers in consequence, it is 
damnum absque injuria, 3 Cush. 91; 6 N.Y. 522; 13 Gray, 193; 148. 
& R.71; 4 Pick. 464; 7 Greenleaf, 292; 4 Cal. 81; 1 Cal. 462. ; 

In Franee it is a constant principle, on subjects like this, that the 
State is not responsible for the consequences of public works. C.N. 
Sirey, Art. 1383, p. 658, §6 124, 125, 126. 

Indeed, how could the State be held liable, when citizens could not 
be subjected to indemnify loss sustained. J. P. 1813, p. 384; 1861, p. 
see; Chardon droit dalluvion, 345; Demolombe 11, No. 30; 30 A. 
1350. 

It is glaring that the burden of building the levee was upon the 
plaintiff; that the State was under no obligation to construct it ; that 
she did so of her own motion for the protection of a large body of her 
people ; that the plaintiff could still@have built the levee which, he 
says, should have been constructed for the better security of his lands, 
crops, buildings and other property thereon; that he has not done so, 
and that what loss or damage he may have sustained is attributable, 
not to the State, but to his own abstentions. 

We, therefore, conclude, that the State, in the exercise of her police 
powers, has the exclusive right to determine of the propriety, location 
and mode of building levees within her borders ; that after she has so 
decided, and has contracted for the public enterprise, a citizen or 
riparian owner, on whose land the levee is about to be built, cannot 
effectually remonstrate and require that it be constructed differently, 
and that in case of non-compliance with his demand by the board of 
public ofticers in charge of the work, and in the event of subsequent 
damages sustained by him, he cannot hold the State liable, either for 
compensation, as for property taken for publie purposes, or for the 
injury sustained by him, in consequence of the destruction of the 
same. 

There is error in the finding of the District Court. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be annulled and reversed, and proceeding to render such judg- 
ment as should have been rendered. 

It is ordered, adjudged and decreed, that there be judgment in favor 
of the defendant, the State of Louisiana, rejecting plaintiff ’s demand, 
with costs in both Courts. 

Levy, J., absent. 
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No. 7581. 
ANTONIO AUGUSTI Vs. LovISIANA LOTTERY COMPANY ET AL. 


Act No. 9 of 1874 is constitutional. It was so decided by the Supreme Court. 

The fact that it was subsequently pronounced unconstitutional by a District Court on an ap- 
plicatiou for habeas corpus does not make it such. 

Therefore, the defendant Company, acting with probable cause, cannot be responsible in 
damages. 


PPEAL from the Fourth District Court for the Parish of Orleans. 
Houston, J. 


F. C. Zacharie and H, S. Lang, for Plaintiff and Appellee : 


1. Act No. 9 of 1874 is in plain conflict with Arts. 6 and 94 of Constitution of 186+ in depriv- 
ing the accused of the trial by jury, and granting judicial powers to recorders prohibited. 

2. Act No. 9 of 1874, by prescribing a different penalty, repealed Act No. 120 of 1255 and Act 
No. 21 of 1866. 21 Pick. 373; 4 Bur. 2026. 

3. Act No. 9 of 1874 having been declared unconstitutional by the Judge a quo in the habeas 

corpus, the defendant cannot plead presumption of its constitutionality at the time of the 

second arrest. 
T. J. Semmes & Payne and Joseph P. Hornor, for Defendants and 

Appellants : as 

1. Act No. 9 of 1874 is constitutional. 30 A. 454. 

2. In an action for malicious prosecution, when defendants show, by plaintiff's admissions 
and testimony, that they had probable cause for his arrest, there must be judgment for 
defendants. 


The opinion of the Court was delivered by 

BermupeEz, C. J. The plaintiff claims $25,000 damages, for his 
unwarranted and malicious arrest by the defendant. The defense is, 
special legal authority for the act and good, valid cause. The case was 
tried by a jury who returned a verdict in favor of plaintiff for $0.01. 
From a judgment in conformity with the verdict, the defendant has 
appealed. The plaintiff has asked for no amendment. 

It is not disputed that the plaintiff did sell lottery tickets, in viola- 
tion of Act 9 of 1874, in the month of May, 1878; but it is charged that 
the Statute is unconstitutional, and so never existed, for the double 
reason, that it deprived of the trial by jury and granted to City 
Recorders prohibited powers. In support, reference is made to Articles 
6 and 94 of the Constitution of 1868, in force at its adoption. It is 
further charged that the Act had been judicially declared by a compe- 
tent court thus to be unconstitutional, previous to the arrest com- 
plained of, and this, to the knowledge of the Company. 

The record indeed shows, that on an application for a habeas corpus, 
the Act being considered as violative of the organic law, the prisoner 
was released from custody. 
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The correctness of the ruling in that case cannot be inquired into by 


this Court, as it is not before it for revision. 
It appears, however, that the same Act, No. 9 of 1874, was assailed 
on identical grounds, in the case of the State er rel. Geale vs. Recorder, 


30 A. 454, in which our immediate predecessors, considering furthér 


Act 10 of the same session, and after elaborate research and mature 
deliberation, supported by authority cited, expressed the opinion that 
the Act was not unconstitutional. 

It does not appear, nevertheless, that the charge of the repeal of the 
Acts of 1855, No. 120, and of 1866, No. 21, was presented or determined 
in that case, sed quid inde? 

We do not propose to decide whether the views thus announced by 
the late Court, declaring the Act to be constitutional, were or not effec- 
tually overruled and nullitied by the ruling of the District Judge, on 
the application for a habeas corpus, but it is manifest that, for adhering 
in preference to the finding of the highest tribunal of the State, and for 
enforcing under it, its reputed rights, the defendant Company cannot 
be held responsible for damages. The opinion and decree in that case 
surely can be more successfully invoked for protection, than the advice 
of counsel, however learned in the law, could have been. 

If it be true, as contended, that the Act of 1874 repealed those of 1855 
and 1266, it is only because it was a valid Statute. If then such, it was 
certainly valid authority for the arrest, and shields defendant from all 
responsibility. 

As the case was tried by a jury under a charge from his Honor, the 
Judge who granted the habeas corpus, and who instructed them that 
the Act was unconstitutional, the error committed by them in returning 
their verdict is easily accounted for ; but the defendant is entitled to 
relief. 

For these reasons : 

It is ordered and decreed, that the verdict of the jury herein be set 
aside, and the judgment thereon be annulled and reversed, and that 
judgment be now rendered in favor of the defendant, with costs in 
both Courts. 


Levy, J., absent. 
t4 
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State ex rel. R. R. Co. va. Cage, Sheriff. 





No. 8484. 


STATE EX REL. MoRGAN’s LOUISIANA AND TEXAS RAILROAD AND 
STEAMSHIP Co. vs. THos. A. CAGE, SHERIFF. . 


The special drainage tax levied by the Police Jury of Terrebonne Parish is unconstitutional 
and void, because by a previous levy of a ten mill tax they had exhausted their power. 
The present Constitution does not impair any contract existing by virtue of Act No.6 of 1878, 
between the State and Terrebonne Parish, for the power to levy the tax authorized by 
this Act is not abrogated, but with legislative authority a tax can be levied to continue 
this work of public improvement. 

Act No. 33 of 1879 contains nothing inconsistent with the present Constitution, on the con- 
trary, Art. 214 of the Constitution gives it vitality, and by it the taxing power for levee 
purposes is conferred directly upon the Levee Commissioners. 


PPEAL from the Nineteenth Judicial District Court, Parish of 
Terrebonne. Goode, J. 


John B. Winder and Leovy & Kruttschnitt, for Relator, Appellant : 


1. The special parish tax levied by the Police Jury of the Parish of Terrebonne, on the 11th 
day of July, 1881, is unconstitutional, null and void, because it conflicts with Articles 202, 
203, 204 and 207 of the Constitution of this State. 

2. The District Levee Tax levied by the Board of Levee Commissioners of the Fourth Dis- 
trict, in or about the month of April, 1881, is unconstitutional, null and void, because it 
conflicts with Articles 202, 204, 209, 213 and 214 of the Constitution of this State. 

3. Article 214 confers the power to levy Levee Taxes on the Legislature, and not on Boards 
of Levee Commissioners. 

4. Even if said Article confers the power to tax upon Boards of Levee Commissioners, still 
the tax in question is unconstitutional, because said Article is contemplative and looks to 
the future, and requires legislative action subsequent to its date to give it vitality, which 
legislative action has never been taken. 


Calhoun & Oazabat, for Defendant and Appellee: 


The taxing power to be exercised by the General Assembly is limited to six mills, including 
all purposes whatever. Art. 209 of the Const. 

This limit does not include the five mill levee tax provided for in Art. 214, Const., but the one 
mill tax of Art. 213, Const. 

Art. 204, Const., provides for what purposes taxes may be levied by the General Assembly, 
among which we find, ‘‘ for levee purposes, as hereinafter provided.” 

The clause, ‘‘for levee purposes, as hereinafter provided,” must refer to one or both of the 
Articles 213 and 214, because these are the only subsequent provisions on the subject. 
The clause in question cannot refer to both Articles, because this would give the legislature 
authority to exhaust the limit of six mills for levee purposes alone, leaving nothing for 
the support of the other objects for which taxation is to be imposed, enumerated in Art. 

204, Const. 

The clause in question cannot refer to Art. 214, Const., because this would allow the legisla- 
ture to devote five-sixths of the limit of six mills for levee purposes, leaving only one mill 
for all the other purposes combined for which taxes may be levied by the General 
Assembly. 

Then, since it can neither refer to both, nor to Art. 214, it must have reference te Art. 213, 
Const. 

The five mill levee tax of Art. 214 not being included in the limit mentioned in Art. 209, 
Const., it follows that that tax cannot be imposed by the General Assembly, but must be 

assessed by the Levee Commissioners. 
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Act 33 of the Acts of the General Assembly of 1879, is not inconsistent with Art. 214, Const., 
but is strikingly the other way. 

The Act in question not being unconstitutional when enacted, and not in conflict with the 
present Constitution, is still in force ; Art. 258, Const. 

The levee system, as adopted by the Act of 1879, is recognized by the present Constitution. 
Surget vs. Chase, Tax Collector, 33 A. 8&3. 

The objection to the drainage tax, because not uniform, or not imposed upon all the property 
taxpayers of the Parish, is not well taken. The special drainage tax of one per cent., 
levied by the Polica.Jury of Terrebonne Parish, under authority of Act No. 106, of the 
Acts of the General Assemitdy, passed in 1878, is not a tax in the strict legal sense of the 
word, although termed a tax in the statute, but is a local assessment for local improvements, 
assessed on the property of those who are to reap the benefit. Cooley on Taxation, 438 : 
Dillon on Municipal Corporations, 703; Cooley's Const. Lim. 512; 2 A. 230; 9 R. 333 
4A.2; 11 A. 220, 324; 14 A. 503; 20 A. 497; 26 A. 1. 

If the Act 106 of the Acts of 1878 be constitutional when enacted, and not iv conflict with any 
of the provisions of the present Constitution, it is still in force and operates as a legislative 
authority to the Police Juries to levy the tax, and there is no necessity for any further 
legislation. Art. 258, Const. 

Act 106 of the Acts of 1878 contains and is a contract between the State of Louisiana and the 
Police Juries of the Parishes of Lafourche and Terrebonne, entered into prior to the 
adoption of the present Constitution, the obligations resulting,from which cannot be im- 
paired by any subsequent legislation. Const. U.S., clause 2 of sec. 10 of Art. 1; Fletcher 
vs. Peck, 6 Cr. 87; Terrell vs. Taylor, 9 Cr. 43; 23 A. 623. 

A law will not be declared unconstitutional unless manifestly so. 8 A. 341; 20 A. 587; 21 A. 
594, 694; Cooley's Const. Lim p. 183 


The opinion of the Court was delivered by 

Pocnuk, J. The issue presented in this case involves the constitu- 
tionality of a special drainage tax, levied under Act No. 106 of 1878, 
and of a levee tax assessed by the Board of Levee Commissioners of 
the Fourth Levee District. 

1. Among other grounds urged against the drainage tax, Relator 
shows that for the year 1881, for which it was assessed, the Police Jury 
of Terrebonne Parish had already levied a general tax of ten mills on 
the dollar. 

Defendant contends that Act No. 106 of 1872, is a contract between 
the State and the Parish of Terrebonne, and that such contract cannot 
be impaired by subsequent legislation, and that the power of taxation 
conferred thereby cannot be affected by Art. 209 of the Constitution. 

We cannot assent to this proposition. 

By Act No. 106, the State donated to the Parishes of Lafourche and 
Terrebonne, certain swamp lands lying between the two bayous of 
Lafourche and Terrebonne, on condition that the two parishes proceed 
within a specified time, to drain and reclaim said lands, and complete 
said drainage works within ten years; for which purpose, said parishes 
were empowered to levy on certain portions of their respective territory. 
a special tax not to exceed one per cent. annually. 
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It is clear that such tax does come within the prohibition of Art. 209 
of the Constitution, restricting the power of parochial taxation to ten 
mills on the dollar for all purposes. But the power to levy the tax, is 
not absolutely abrogated by the terms of the Constitution, under the 


* provisions of which, the Parish of Terrebonne, with proper legislative 


authority, can raise the tax necessary to continue this work of public 
improvement, either under Art. 209 or Art, 242. 

Hence, we hold that the contract alleged by defendant is not impaired 
by the provisions of the present Constitution. 

We can see no force in the argument of defendant, that this tax is, 
strictly speaking, not a tax, but a loeal assessment for local improve- 
ments. These are the very purposes for which, under the Constitution, 
the taxpayers must be previously consulted through a vote taken 
according to law. 

Under these conclusions, we shall omit any expression of opinion on 
the charge that such a tax is violative of Art. 203 of the Constitution, 
requiring taxation to be uniform and equal. 

The District Judge did not err in holding this tax, as levied, to be 


unconstitutional. 


2. <As to the levee tax, Relator contends that the power to assess the 
same, having been delegated to the General Assembly, which is pow- 
erless to delegate the power to the Levee Board, the latter’s act, in 
levying said tax, was null and void. 

The tax was raised by the Levee Board under the authority of Act 
No. 33 of 1879, and of Art. 214 of the Constitution, which reads as 
follows: 

‘** The General Assembly may divide the State into levee districts, and 
provide for the appoiutment or election of Levee Commissioners in said 
districts, who shall, in the method and manner to be provided by law, 
have supervision of the erection, repairs and maintenance of the levees 
in said districts; to that effect it may levy a tax not to exceed five 
mills on the taxable property situated within the alluvial portions of 
said districts subject to overflow.” 

The Act of 1879 divides the State into levee districts, provides for 
the appointment of Levee Commissioners, prescribes their duties and 
powers, consisting mainly in the supervision of levees, and empowers 
them to levy a special levee tax for their respective districts. 

Now, unless it can be demonstrated that the Levee Commissioners 
have been divested of the taxing power by the Constitution, the Act 
contains nothing inconsistent with the present Constitution which con- 
templates the grant of precisely similar powers as the Act confers, and 
the law is therefore not repealed, but continues in full force. Article 
258. 
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In case the clause conferring the taxing power to the Commissioners 
be held as repealed, the other provisions of the Act are clearly unaffected 
by the Constitution. 

The argument that the power to tax, granted by Art. 214, is conferred 
directly and exclusively to the General Assembly rests, first, on the 
assumption that under Article 202, the taxing power is restricted to the 


General Assembly for State purposes, and under the legislature’s grant 


to parishes and municipal corporations ; and in the second place, on a 
rigorous construction of Art. 214, in which it is contended that the 
word it, in the second clause of the Article, must and does refer to the 
subject, “ General Assembly,” in the first part of the Article. 

Construing Art. 202, with all other Articles on the subject of taxation, 
under the guidance of the wise rule that all parts of an instrument 
must be construed together, with a view to give effect to every part, 
and to harmonize all the parts, we cannot adopt Relator’s conclusion. 

The words, “ the taxing power may be exercised by the General 
Assembly for State purposes,” ete., does not convey the idea of an 
exclusive grant, and leaves room for a grant of taxing power to some 
other authority. 

In Surget vs. Chase, 33 A. 340, we held that the taxing power of 
parishes or municipal corporations, must reach them only through the 
channel of the General Assembly, and was not granted directly by the 
Constitution, but we went no further; we did not and could not hold 
that the whole power of taxation of the State was concentrated in the 
legislature, to the exclusion of all other constitutional grants. 

Now, it is conceded by Relator that the power to levy this levee tax 
is clearly granted by Art. 214, but he contends that the grant is made 
to the legislature, without the right or authority, express or implied, to 
delegate the power to the Levee Commissioners or to any other person 
or persons. 

We cannot assent to the proposition. 

It is evident to our minds, as shown by a careful consideration of all 
the Articles of the Constitution touching levees and levee taxes, that 
Art. 214 was framed with a special reference to Act No. 33 of 1879, and 
with the undoubted intention of giving it Constitutional vitality, and 
to secure its efticacy to the people to be affected thereby, with the only 
restriction of its existence to such time as the Federal government 
should assume permanent control of the levees in this State. 

The tax authorized under the Article is essentially confined to certain 
portions of the State, and is, therefore, not general throughoue the 
State; but Art. 203 provides that taxation shall be equal and uniform 
throughout the “ territorial limits of the authority levying the tax,” and as 
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the territorial limits of the General Assembly embraces the whole State, 
it is undeniable that the General Assembly would be prohibited by this 
Article from levying a tax limited to the territory of one or two levee 
districts, but such a tax conld be levied by the Levee Commissioners. 
and would be equal and uniform throughout their territorial limits. 

It is not a correct interpretation which destroys one article of an 
instrument by another. 

Under Art. 213, the General Assembly is granted the exclusive taxing 
power which the Constitution intended to delegate to it, directly to the 
maintenance and repair of levees, and could, therefore, levy directly 
no other levee tax. 

Again, a careful reading of Article 214 shows that two distinct powers 
are granted by it in the first clause; first, the power to the General 
Assembly to divide the State into levee districts and provide for the 
appointment or election of Levee Commissioners; and second, the 
power to such Levee Commissioners, to supervise the erection, repair 
and maintenance of the levees in their districts ; and in the last clause 
the taxing power is conferred in the following words: “ to that effect. 
it may levy a tax not to exceed five mills on the taxable property 
situated within the alluvial portions of said districts subject to over- 
flow.” 

Now to which of the two powers enumerated in the first portion of 
the Article do the words “ to that effect,” apply or refer. Evidently not 
to the power of the legislature to divide the State into levee districts, 
ete., but, on the contrary, they must refer to the power of the Levee 

“Commissioners to build, repair and maintain levees. 

Hence, we conclude, that while the pronoun it is inartistically used 
in the language granting the taxing power, the Convention undoubt- 
edly intended to confer the taxing power under Art. 214, directly to 
the Levee Commissioners. 

We, therefore, hold with the District Judge, that the special levee 
tax herein resisted by Relator is constitutional and binding. 

The judgment appealed from is, therefore, aftirmed. 
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No. 8559. 
lL. B. Carn vs. Epwarp PuLLeN. H. & C. NEWMAN, INTERVENORS. 


A motion in this Court to strike out claim for damages in intervention comes too late after 
issue is joined. 

A reconventional demand need not be equally liquidated with the one to which it is opposed. 

Our law does not authorize the appointment of a commissioner by the Court, to whom the 
books and papers of a commercial] house, one of the litigants, must be delivered for 
examination. ° 

Books and papers must be examined in Court and when the party whose books or papers are 
required, resides in another p.rish, he may furnish sworn copies of them, which will be 
sutticient. 

Where there is no dispute as between intervenor and defendant, relative to intervenor's 
claim, the latter can reconvene and recover damages against plaintiff, without citing de- 
fendant, or joining issue as to him. 

It is competent to establish by parol a subsequent change or modification of a written 
contract. 

Without express stipulation to the contrary, ‘‘advances " include not only necessary supplies, 
but also goods furnished a plantation store, open only to the laborers and employes on the 
place. 

An agreement, for a consideration, on the part of the lessor, that he will not seize the leased 
place for rent, until the factor is reimbursed for advances, enures to the benefit of the 
lessee, and will enable him, as well as the factor, to recover damages for the lessor’s vio- 
lation of said contract. 


PPEAL from the Ninth Judicial District Court, Parish of Concordia. 
Hough, J. 


L. L. Levy, Boatner & Mason, for Plaintiff and Appellant : 


Where the intervenor has been ordered by the Court to produce his books and correspondence 
before a commissioner of his domicil for examination by plaintiff, and plaintiff swears he 
can establish material and specific facts by the books or documents called for, 2nd inter 
venor fails to obey order, plaintiff is entitled on motion, to have the specific facts sworn to, 
taken pro confesso, and it is error to refuse thesame. Vol. 30, A. R. 11, W. R. Mills vs. 
Fellows, p. 825; Art. 140, C. P. 

Where the intervenor has cited defendant and prayed judgment, but failed to have his inter- 
vention put at issue, the appellate court cannet determine whether he is a creditor or not 
ot defendant, and the intervention must fall. Aleix vs. Derbigny, 22 A. R. 386; Weil vs. 
Weil, 28 A. R 241; Jones vs. Lawrence, 4 A. R. 279; Yale vs. Hoops, 12 A. R. 464. 

Where intervenur's demand for damages against plaintiff rests upon the reality of his de 
mand against defendant, which intervenor failed to put at issue, a judgment for damage 
against plaintiff must also fall and share tate of demand against defendant, leaving, as the 
only issue to be tried, the demand of plaintiff against defendant. 

A claim for damages against the plaintiff cannot be coupled with an interventional demand 
claiming privilege upen property seized ; nor can it be granted on an intervention against 
plaintiff, who does not reside in the parish where main action is pending. Gerson vs. 
Jamar, 30 An, part 2, p, 1297. 

Lessor had the right toa writ of provisional seizure. Failure to pay rent as it becomes due 
is sufticient cause to authorize the provisional seizure of the tenant's property. Shiff vs. 
Ezekiel, 23 A. R. 383; Wallace vs. Smith, 8 A. R. 375; Macarty va. Lepaullard, 4 R. R. 
425; Thayer vs. Waplea, 26 A. R. 502 

A receipt evidencing 4n obligation cannot be enlarged by parol to have a meaning foreign to 

the matter of the contract, but must be taken in that sense most congruous thereto. C. 

©. [1947] 1952, et seq. 
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Tf there be a doubt arising from the want of necessary explanation, which one of the parcies 
ought to have given, the construction most favorable to the other party should be adopted. 
whether he be obligor or obligee. C.C. Art. 195s, [1953] et seq. 

Where the lease provides all rent becomes exigible if tenant fails to pay rent punctually as it 
becomes due, plea of prematurity is not pertinent. In case at bar no such plea was filed. 

° 22A.R. 511; 32 A. R. 272. 


Steele & Garrett, for Defendant and Appellee : 


1. Parol evidence is admissible to show the capacity in which parties to a written con 
tract acted in the premises. Barrieré vs. Peychaud, 14 Aen. 272. 

2 When a suit has been prematurely brought, it must be dismissed, reserving to the party 
his right to bring his action in due time. C. P. 158; Christen vs. Ruhlman, 24 An. 50: 
Cattlet vs. Heffner et al., 23 An. 577; 20 An. 538; 15 An. 689-707; 13 La. 403 ; 11 La. 420: 
8 La. 589, and cases there cited. 

3. Where the suit for rent is brought before due, and no ground for seizure is alleged, except 
that defendant is in default. which is cisproved, the provisional seizure must be dissolved 
Cattlet vs. Heffner, 23 An. 577. 


Spencer & White, for Intervenors and Appellees: 


— 


The proof shows that, by express agreement, the right to provisionally seize was waived 
until the crop was gathered, and the factor was paid his advances. 
2. The proof by parol of a subsequent moditication of the written lease was admissible. 5 
N.S. 459; 4 L. 30; 2L. 61; 1 R. 358; 13 A. 504; 5 A. 597; 17 A. 32; 29 A. 551. 
3. The parol proof of facts, prior to the receipt, was admissible to explain it. 21 A. 175; 19 
A. 459; 20 A. 276; 21 A. 532. 
4. Even if this receiptis to be viewed as a substantive and distinct contract, its terms 
bound plaintiff qvoad H. & C. Newman, not to provisionally seize for rent of 1880, until 
H. & C. Newman had been reimbursed their advances. Whatever may be the ditticulty 
of construction involved in the verbiage of the receipt, it meant this, if it meant anything 
at all. 
5. H. & C. Newman advanced, on the faith of the contract, the six thoussnd dollars paid in 
March, and the other advance ; they havea right to see to the enforcement of the contract. 
6. The answer, by pleading certain special defenses, admits the legal consequences of the 
contract, the defenses being untenable. 
7. The crop had not been gathered and shipped, and the advances had not been reimbursed 
when the provisional seizure was issued 
s. The advances were made for plantation purposes ; the store was a mere plantation store. 
an auxiliary to the plantation, an instrument for their successful working. 
9. Theword ‘advances * does not mean necessary supplies; advances are generic. The 
contract covered all adyances. 
10. Even the necessary supplies, by plaintiff's own computation, had not been paid when 
the wrongful and illegal provisional seizure issued. 
11. The action did not abate by the death of Cain, and the claim for damages was an incident 
to the frustration of the illegal seizure. 
12. The claim against the plaintiff, that the seizure was illegal, was independent of the 
rendition of a judgmeut against the defendant. 
13. The duces tecwm was satisfactorily complied with. If not, it was illegally taken ; it was 
never served. The Court properly refused to take it for confessed. C. P. 474. 


The opinion of the Court was delivered by 
Topp, J. The plaintiff sued the defendant on a contract of lease to 
recover the rents of several plantations for the years 1880, 1881 and 
1882, amounting to $18,000, alleging that by the terms of said contract 
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the rents for the years named were due, because of the failure of the 
defendant to pay the rent for the year 1880. 

The suit was filed on the 13th December, 1880, and was accompanied 
by a writ of provisional seizure, under which the crops then on the 
plantations, gathered and ungathered, working animals, contents of a 
store, etc., were seized. 

The defendant answered, alleging in substance, that the proceeding 
was instituted by the plaintiff, in violation of a special agreement, by 
which he had bound himself, in consideration of a payment of $6,000, 
to be made through his merchants and factors, H. & C. Newman, on a 
note of previous date to the rent obligations sued on, not to proceed to 
collect the rent for 1880, until his said factors had been reimbursed for 
all advances made to him for said year. That the sum named had been 
paid in March, 1880, and that he was, therefore, required to ship his 
crops to said firm until their advances had been paid, which had not 
been done, and that any payment on the rent notes had been deferred 
until the reimbursement to his factors had been accomplished. 

H. & C, Newman intervened in the suit, and in their petition set up 
substantially the same facts, and both the defendant and intervenors 
claimed damages against the plaintiff for a violation of the agreement, 
and the injury resulting therefrom, in the waste of the crops ungathered, 
from the suspension of work, the closing of the store, ete. 

There was judgment in favor of the defendant and intervenors, 
rejecting his demand and condemning plaintiff te pay each of said 
parties one thousand dollars damages, and plaintiff, or his executors, 
who became parties to the suit after his death, occurring during the 
pendency of the proceedings in the lower court, have appealed. 

Before addressing ourselves to the merits of the case, there are several 
preliminary matters to be considered and disposed of. 

The plaintiff ’s counsel moved to strike out of the intervenors’ peti- 
tion the claim for damages, on the ground that plaintiff and intervenors 
resided in the same parish (Orleans) when the petition and intervention 
were filed, and since the institution of the suit, plaintiff had died and 
his succession was opened in said parish of his domicil, and the demand 
for damages should have been instituted there. 

This motion, or exception, was not made until after answer filed and 
issue joined, and, consequently, came too late. 

A similar motion or exception was filed respecting the damages 
claimed by defendant, on the ground that no such claim in reconven- 
tion could be urged against a demand founded on a contract of lease. 

This was also properly overruled, as the plaintiff and defendant 
resided in different parishes, and a reconventional demand is not 


required to be equally liquidated with the one te which it is opposed. 
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The plaintiff filed a motion asking for an order requiring the inter- 
venors to produce an itemized account of the indebtedness claimed 
against the defendant, together with the vouchers, ete., and subse- 
quently they prayed for the appointment of a commissioner in New 
Orleans, to whom the commercial books of the intervenors should be 
produced, and in his presence examined by witnesses, and sworn copies 
of their accounts made therefrom by a certain witness named, and 
other witnesses not named. 

Both orders were made, and the commissioner appointed. It appears 
from the return of such commissioner, that on the day appointed for 
the delivery and examination of the books, that Judge E. D. White, one 
of the attorneys for the intervenors, “ appeared at the oftice of the com- 
missioner named, before the hour fixed for said examination, and 
informed him that the papers called for had been previously delivered 
by the intervenors under a subpana duces tecum from the Court ; that 
the intervenors knew no law which required the delivery of their 
books to the notary or commissioner, but they would afford every 
facility to him, the notary or any authorized person, to examine at con- 
venient times said books and papers, and take abstracts from, and 
make copies of such portions thereof as may be required. ” 

Copies of the accounts and papers in question were subsequently 
delivered into the Court before which the cause was pending, and about 
the same time plaintiff moved to have the facts set forth in the motion 
to produce taken pro confessis. This motion was overruled by the 
Judge a quo, for the reasons stated by him, that the documents called 
for ‘had been produced, and before the day of trial, which was in 
time.” 

The ruling was correct, the order appointing a commissioner to whom 
the intervenors were to deliver their books and papers to be examined by 
witnesses summoned by such commissioner, is not authorized by any 
law that we are aware of. There is certainly no warrant for it in our 
Code. The Article under which it is claimed this proceeding was 
taken, and which is the governing Article on the subject, is 140 C. P. 
This Article authorizes the Court, at the request of one of the parties, 
to order the other parties to bring into Court, books, papers and other 
documents, material in the cause, provided the party asking for their 
production make oath to the facts he intends to establish by them ; 
and on the failure of the party so ordered to comply, the facts sworn 
to, are to be taken as confessed, unless it was shown that it was impos- 
sible to produce them. 

It has been held in several adjudications upon this Article, that 
when the party against whom the order is directed, lives out of the 
parish where the Court is being held, that he cannot be compelled to 





NEW ORLEANS, APRIL, 1882. 





Cain vs. Pullen. 





bring his books from his domicil or place of business to the place where 
the litigation is pending. And it is well settled in such cases, that 
sworn copies of the papers desired will suffice. 2 A. 158; 4 A. 534; 18 
A. 300. 

It is true it is stated in one of the cases referred to, that where the 
mover is unwilling to rely on the conscience of his adversary, the 
Court might issue a commission under which witnesses might examine 
the books and make copies from them. It would require a very liberal 
construction of the language of that decision to justify an order requir- 
ing a commercial house in the City of New Orleans to take their books 
from their oftice and deliver them to a person designated to receive 
them, and leave them for an indefinite time to be examined by wit- 
nesses whom the Judge might name, or the person commissioned might 
summon at the instance of the mover. 

In the case referred to, no such order has been made, and no such 
order was before the Court, and the statement was, therefore, clearly 
an obiter. And in the present case there is no averment in the motion 
that there was cause to distrust the correctness of copies made out by 
the intervenors. We cannot, in this case at least, sanction any pro- 
ceeding or remedy relating to the point in question, beyond the provis- 
ions of the Code, which we think are adequate for the purpose intended 
to be accomplished. 

It is urged by the plaintiff that judgment was improperly rendered 
on the intervention, and that it should have been dismissed, because no 
default was taken against the defendant by the intervenors, nor issue 
joined between them. It is true that plaintiff alone answered the 
intervention. It is, however, to be noted, that the main issue in the 
ease is jointly raised against the plaintiff by the defendant in his 
answer, and the intervenors in their petition. The intervenors really 
join the defendant in his defense against plaintiff’s action, and that is 
mainly touching his right to proceed against the defendant and resort 
to the provisional seizure on account of the agreement set up in the 
several pleadings. 

It is true that the intervenors ask a judgment against the defendant 
for the indebtedness claimed, but a judgment against the defendant for 
the debt was not essential to their right of action asserted against the 
plaintiff, growing out of the alleged violation of the agreement in ques- 
tion, so that they made proof of the existence of the debt. 

Besides, there seems to be no controversy between the intervenors 
and defendant respecting the debt, nor in any other regard. Therefore, 
it was not necessary to the regularity and validity of the intervention 
as relates to its prosecution against the plaintiff, that an issue by 
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default or by answer should have been made between the intervenors 
and defendant. Gerson vs. Jamar, 30 A, 1297. 

The authorities cited by the plaintiff’s counsel have been examined, 
but are not in point. 





ON THE MERITs. 


The substantial charge made by the defendant and intervenors is the 
illegality of the provisional seizure, and plaintiff’s absolute want of 
right to institute the action, by reason of the alleged agreement referred 
to. The defendant, in his answer, pleads specially three several 
matters of fact in avoidance of this charge. These are: 

1. That at the date of the provisional seizure the intervenors had been 
fully reimbursed their advances to defendant. 

2. That their advances were not to the plantations cultivated by the 
defendant, but to his store thereon. 

3. That the agreement made with plaintiff contemplated a reim- 
bursement only of necessary supplies, and not for all advances. 

It is very plausibly argued by the intervenors counsel, that by this 
pleading the entire subject of controversy has been narrowed down to 
the issues embraced in these three propositions, and that they contain 
a distinct admission that the agreement averred was made, and that the 
plaintiff’s failure to sustain them by proof, leaves him without further 
defense, and justifies the judgment claimed against him. Strictly and 
technically this may be true, but we prefer to give him the benetit of 
the general denial that precedes the special pleas, and decide the case 
upon its real merits, and as the evidence presents it. 

We gather from the record the following as the facts of this case : 

The defendant, for many years prior to 1880, had been the lessee of 
the plantations referred to, and the intervenors had been his factors. 

The plaintiff had owned the plantations since 1878, In December, 1879, 
the defendant leased the property for the three ensuing yeurs at an 
annual rental of $6,000, and executed the written contract upon which 
the action was brought. In the writing there is a stipulation that 
defendant was to pay plaintiff 36,000, during the month of March, the 
same to be credited on one of several notes held or controlled by 
plaintiff, amounting to some $20,000. 

After signing this contract the defendant applied to the intervenors 
to furnish the usual advances to the plantations. Upon ascertaining 
the terms of the lease, and that defendant was to pay $6,000 rental, at 
the end of the year, and $6,000 more on an old debt, they declined to 
make the advances. Defendant reported this fact to plaintiff and they 
both went to the intervenors and there was a verbal agreement entered 
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LOT'S into by which the stipulated payment of $6,000 was to be made through 
the intervenors, and in consideration of that, it was agreed that defend- 
ned, ant was to ship the crops to the intervenors, and continue shipping 


until they were reimbursed their advances, and plaintiff to relinquish 
all claim on the crops and the right to proceed against them for his 
rent until they were fully paid. Here we would note that the testimony | 
to establish this last agreement was objected to, on the ground that it 





s the contradicts the written contract of lease. It is shown, as stated, that 

t of this agreement was made subsequently to the execution of the written 

rred one. It constituted a new and independent contract, intended to 

eral modify the original, and to this new contract there was another party, 
the firm of H. & C. Newman, intervenors. 

een It is competent to establish by parol, a subsequent change or modifi- 
cation of a written contract. Greenleaf, Ev. ; 5 P. 8. 459; 4L. 30; 

the 1 R. 358; 13 A. 504; 5 A. 597; 29 A. 551. 

On the 15th of March, 1880, the 86,000 was paid to plaintiff, in con- 

pim- _  formity to the agreement, and upon its payment the plaintiff gave the 
following receipt: 
this Received, New Orleans, March 15, 1880, from H. & C. Newman, six 
n to thousand dollars, to be placed to the credit of E. Pullen’s note held by 
tain me, due January, 1879. I further relinquish my claim for rent due me 
| the by said Pullen for the current year, to-wit: for 1880, until said H. & C. 
ther Newman are reimbursed for advances made by them to said Pullen. 
and (Signed) L. B. Carn. 
t of Before this date the intervenors had been advancing to the defendant, 
case and they continued afterwards to advance for the balance of the year, 
and when the seizure was made they had not been reimbursed said 
ys advances. As stated by pne of the Newmans, in his testimony on the 
e of trial, and quoting his own words: 
'S. ‘* At the date of the seizure we had not been reimbursed for advances 
(879, made to Pullen during the year 1880. At that date he was indebted to 
t an us in the sum of $32,449.32, subject to a credit of eighty-one bales of 
hich cotton of the year that were unsold at the time that is unaccounted 
that for.” 
, the This statement was accompanied by a corresponding account found 
l by in the record, and is not contradicted. 

Notwithstanding this fact, the plaintiff, after applying to the inter- 
nors venors to pay the rent for that year (1880) which was declined, on the 
ning 13th of December, 1879, instituted this suit, which was for the rents of 
il, at that year and the two following years; as the contract stipulated, that 
dd to if the rent of the first year was not paid at maturity the whole for the 
they three years should become due, and the suit, as previously stated, was 


ered accompanied by a seizure, under which the crops and all the movable 
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effects of the defendant were seized, inflicting, as is conclusively shown, 
a severe loss, from the causes set forth in the pleadings. 

The plaintiff justifies his action and his right to make the seizure, on 
the following grounds, which we will proceed to notice : 

1. That the advances meant in the agreement were necessary plan- 
tation supplies, whereas the advances made were not exclusively such 
supplies, and the large part of them was to the plantation store. 

2. That the agreement only included such advances as had been 
made up to the 15th of March, 1880, the date of the receipt, and not 
advances for the whole year; and 

3. That the agreement by which plaintiff relinquished his right to 
seize under the conditions stated, was exclusively with the Newmans, 
and did not enure to the benefit of the defendant, nor affect his right 
to proceed against him, (defendant) so far as he was concerned. 

First. In the receipt the word “ advances” is used, which has a 
broader meaning than that of necessary supplies ; and Pullen testifying 
with respect to the prior verbal agreement under which the money was 
paid and the receipt given, says: 

‘Cain, agreeing to extend the payment of the rent money until the 
crop was shipped, and H. & C. Newman had been paid the amount of 
their advances.” 

Neither in the verbal or written agreement was there any qualifica- 
tion or restriction in regard to the character of the advances to be 
made, and we can supply none. Were we to adopt the construction 
contended for, the intervenors could not even claim reimbursement for 
the very money that they paid plaintiff, and which was the considera- 
tion for the postponement. This was not a necessary plantation supply, 
but money paid on an old debt. Such a conclusion would be utterly 
illogical and extravagant. 

Relative to the store, its existence on his plantations was well known 
to the plaintiff, and the purposes for which it was established. It is 
shown to be strictly a plantation store, to supply the laborers and 
employees on the places. All their accounts were kept there and 
settled there. It was literally an adjunct in the planting business, and 
the defendant testifies that “ he never paid a dollar out of the proceeds 
of the store during the year for outside debts, except for labor or 
servants’ hire.” j 

The contract between the parties clearly included such advances. 

Second. The agreement, in our opinion, did include all the advances 
made by the intervenors during the entire year. When we recur to 
the objections made by the intervenors to advancing forthe defendant, 
in view of his obligations to the plaintiff, under the first contract of 
lease, and the inadequacy of the security to them, as they believed, 
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under the terms of that contract, for any advances they might make, 
and the evident inability of defendant to pay for such advances, should 
that contract, as it stood, be enforced against him, plaintiff could not 
possibly have supposed, after the whole matter had been explained to 
him, and the difficulty suggested, that the intervenors only wanted to 
be secured for their advances up to the 15th of March, and were indif- 
ferent as to subsequent supplies. Without even this consideration, 
and restricting ourselves to the language of the agreement, it seems 
clear enough that the “advances ” mentioned meant advances for the 
entire year. The word itself and the intention of the parties, evidently 
referred to the point of time when plaintiff could take out his seizure, 
that is, at the maturity of the rent note; and it is manifest, it is to this 
point of time that the ** advances” to be made, referred. That inter- 
venors might be secured their advances up to that time, plaintiff would 
not exercise the right the law and contract gave him, when the rent 
obligation was due. 

Third. The plaintiff bound himself, fora valuable consideration, not 
to seize the defendant’s property for the year’s rent, when the same 
became payable under the written lease. This is plain. In the face 
of it, it seems idle to consider the proposition involving the hair- 
breadth distinction that bound him only to the intervenors, and did 
not affect his right against thedefendant. Considering that it was this 
very right against the defendant that he agreed to relinquish, it seems 
to us a vain inguiry as to its effect relatively to the plaintiff and 
defendant, except so far as might concern the claim for damages set up 
by defendant. But, in ourview of the subject, the agreement not only 
concerned the defendant and enured to his benefit, but he was a party 
to it. And a recurrence to the situation of the parties, and the evidence 
bearing on it, will demonstrate this beyond question. 

It appears that the defendant had not only contracted towards the 
plaintiff for the three years rent, but was indebted to him besides many 
thousand dollars. He had no other means of paying, except what he 
might hope to make by bis skill and labor in the cultivation of these 
plantations. 

He could not, however, attempt to cultivate these. except by the help 
of the intervenors or some other factor. Without such aid there was 
but a gloomy prospect of plaintiff getting the rent for his places, much 
less being paid the $20,000 he had against the defendant besides. The 
intervenors held claims against the defendant for favors extended in 
past years There was, therefore, an active interest prompting each 
of the parties to make the agreement they did. It was by this each 
hoped to save himself. It was not an agreement between two of the 
parties, plaintiff and intervenors alone, but a tri-partite or tri-lateral 
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compact, all three being parties to it, and all three present in person 
when it was made. We refer to the parol agreement made just subse- 
quent to the written one. The receipt given afterwards was merely a 
fulfilment of this agreement. 

The defendant was not only a party to this agreement, but had, like- 
wise, a large interest therein. It enabled him to make an effort to pay 
his debts, he procured an exemption from seizure for rent, when his 
obligation matured, and in a certain contingency, that is, if he did not 
make sufficient crops te pay his factors, he was even exempt from 
liability for the year’s rent itself. The defendant, therefore, had a 
clear right to oppose the seizure, on the ground of a violation of an 
agreement with himself. 

It is to be observed that, although plaintiff’s seizure resulted disas- 
trously to himself as well as to the other parties, still it must not be 
inferred that he lost everything. The evidence shows that 600 acres 
of land were cleared and put in a state to cultivate, at an estimated 
expense or value of $12,000. If he sustained any loss, it may have 
resulted purely from his own improvident and unauthorized act, com- 
mitted in violation of his agreement. The damages allowed we consider 
moderate, under the evidence, and we cannot disturb the judgment 
in this respect. 


It is, therefore, ordered, adjudged and decreed, that the judgment be 
affirmed, with costs. 








No. 7585. 
E. Conery, GALLAGHER, SUBROGEE, vs RotcurorD, Brown & Co. 


An agent has no power to bind a firm, or the members thereof, by a confession of judgment 
where no attempt was made, at the time the judgment was thus obtained, to prove his 
agency. 

An agent of a firm, even if his power had been proved, could not, by a confession of judgment 
bind the individual members thereof. 

This judgment is therefore an absolute nullity, which can be set up by the firm, as well as the 
members who were not cited, in an action to revive. 

A judgment cannot be revived which never existed. 


PPEAL from the Fourth District Court for the Parish of Orleans. 
Houston, J. 


Merrick, Race & Foster, for Defendants and Appellees : 


1, The death of a partner dissolves the partnership, as, also, does the expiration of the term. 

2. The breaking up and utter annihilation of the business of a firm dissolves the partnership. 

3. Parties who are alien enemies cannot be cited, in justice, in the country to which they 
are alien enemies, in their absence, respecting the affairs of the partnership. 
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A clerk, the alien enemy of his principals, who abandons his employers during the time of 
war and takes employment in another house, thereby revokes all his powers as agent, and 
once revoked, he cannot by any subsequent act of his own renew them. 

The war also, in general, revokes the contract of agency, except, perhaps, so far as it 
respects those things which may be done by a negotiorum gestor. 


Jno. M. Bonner, Miller, Finney & Miller, for Plaintiff and Appellant : 


The judgment sought to be revived was rendered against “the defendants, Rotchford, 
Brown & Co., a conmercial firm of this city, composed of Shepherd Brown, Joseph H. 
Johnson and Philip Rotchford, in solido,” being both against the juridical being, the 
partnership, and the individual members thereof. 

The allegations of the petition, and their admission by the answer of the defendants 
through their duly authorized agent, R. A. Bourke, fully justity and warrant the judg- 
ment as rendered. 

The cause of action, as set forth in the petition, was ‘‘ that Shepherd Brown, Joseph H. 
Johnson and Philip Rotchford. composing the firm of Rotchford, Brown & Co., domiciled 
in this city, and doing a commercial business under said style, are indebted, in solido,” to 
petitioner, as the holder and owner of four certain promissory notes made to the order of, 
and endorsed by, Rotchford, Brown & Co., on which demand, protest and notice of protest 
had been waived, and which notes were annexed to and made a part of the petition. The 
petition, therefore, exhibited a two-fuld obligation, viz: one involving the juridical 
being, the partnership ; and the other, the solidary liability of the individual members 
of the partnership. . 

The voluntary appearance of the defendant, through their duly authorized agent, stood in lieu of 
citation, and dispensed with citation. C,. P. Art. 206. 

This judgment is regular in form, and is certainly not an absolute nullity. ‘“ Nullities 
which are not absolute, but relative, cannot be invoked in this proceeding. Whatever be 
the force of a judgment, not absolutely null, and however irregularly rendered, the party in- 
terested is entitled to have it revived.” Folger & Son vs. Slaughter et al., 33 An, 342; 30 An. 
1330; 31 An. 326; 29 An. 69. 

At the time the original judgment was rendered, Bourke was ignorant of the death of 
Johnson, and his authority to appear and confess judgment for the firm still subsisted. 
R. C. C. 3032 and 3033. 

Under the original and moditied agreement of partnership, the death of Johnson did not 
dissolve the partnership, and did not, therefore, revoke the power of attorney held by 
Bourke. R. C. C. 2882. . 

The burden of proof is on the defendants to show cause why this judgment should not be 
revived. Plaintiffis not bound to exhibit a judgment that is free from any sort of attack 
in order to have it revived. The statute reads: ‘‘ Any one interested in any judgment 
may have the same revived at any time before it is prescribed, anless the defendant or his 
representative SHOW good cause why the judgment should not be revived.” 

We do not ask your Honors to validate this judgment in any way. All we ask is to arrest 
the running of prescription, by having it revived “‘ with all its defects upon its head.” 

‘“* The judgment of revival does not correct defects in the original judgment; does not impart 
any additional force to it ; but whatever tt is, or eas, in the beginning, merely preserves it 
and saves it from extinction.” 33 An. 342. 


The opinion of the Court was delivered by 

BERMUDEZ, C. J. This is an action to revive a judgment. The case 
was once already before this Court, but was remanded. 30 A. 692, 

From an adverse judgment on the remandment, the plaintiff has 
appealed. 


The original suit, wherein the judgment sought to be revived was 
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rendered, was upon notes endorsed by Rotchford, Brown & Co. The 
petition prayed that judgment be rendered against the members of the 
firm, who were asked to be cited individually. 

On the written answer of one representing himself as the ‘agent 
of the defendants,” judgment was rendered against the firm Rotchford, 
Brown & Co., composed of Shepherd Brown, Joseph H. Johnson and 
Philip Rotehford. 

Within ten years after the rendition of this judgment, the suit to 
revive it, was instituted, which now appears for a second time before 
this Court. 

The main defense is,* that the judgment sought to be revived is an 
absolute nullity, and as such cannot be revived. 

The record of the suit in which it was rendered, consists merely of 
the petition, the endorsed notes, with waivers, the answer of R. A. 
Bourke, appearing and confessing judgment as the agent of the defend- 
ants, and the judgment rendered thereon and signed. 

No evidence of the alleged agency was offered at the time. 

It is claimed, however, that on the trial of the suit to revive, that 
agency was proved, as resulting from a notarial power issued to Bourke 
by Rotehford, Brown & Co., on the 19th of May, 1858. The evidence 
establishes that Bourke had no other power and it is not contended that 
he had any other. That power, even if introduced in evidence at the 
time, would not have justified the confession of Bourke in the name of 
Rotehford, Brown & Co., who were not parties to the suit, who had not 
even been asked to be cited. It did not authorize Bourke to volunteer 
and confess judgment in the name of Rotchford, Brown & Co., in cases 
in which they had not even been mide parties. 

The judgment rendered was not even against the members of the 
firm. It could net have been, for the reason that the power of attorney 
to Bourke was not issued to him by the individual members of the firm, 
but only by the firm. Such power did not confer on him, in any 
manner, the right to represent the individual members in that case. 
18 A. 336. 

The judgment rendered on the answer confessing judgment, is not 
responsive to the petition. It is not such as could have served as a 
foundation for any writ of fieri facias. 

It is usual in suits against commercial firms, to obtain judgment 1ot 
only against the firm, but also against each and every member com- 
posing it. The members in this case were not cited, and the judgment 
rendered, is notagainst them. It is rendered against the firm composed 
of the members, but it is not against the members. 

It is well settled now, that in a suit to revive a judgment, although 
the defendant be not permitted to attack the judgment sought to be 
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revived, by urging some latent or relative nullities, such party is 
allowed to oppose the revival, but setting up patent or absolute 
nullities, which show the judgment to be utterly null and void. 30 A. 
692, 363; 32 A. 1006. 

The judgment sought to be revived, is shown clearly to be an abso- 
lute nullity. The plaintiff seeks to revive that which never had any 
being. He cannot do so. 33 A. 342, 615; 31 A. 226; 30 A. 1330; 23 
A. 69, 173; 29 A. 69; McCutcheon vs. Askew, 34 A. ; Levy vs. 
Calhoun, Jb. 

This view of the case dispenses us from passing upon the other 
defenses urged. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be affirmed, with costs. 








No. 8337. 


THE STATE OF LOUISIANA Vs. JOHN HENRY DoUGLass. 


The testimony of a witness, taken contradictorily with the accused at the preliminary ex- 
amination, is admissible at the trial, if the witness is then absent from the State. 

The failure of the committing magistrate to require of the witness that he should furnish his 
recognizance, does not operate against the Stnte to show such want of proper diligence as 
should exclude the testimony. 

It is not necessary, in order te render an accessory liable as a principal, in a charge of man- 
slaughter, that he should have been actually present at the homicide; such presence may 
be constructive. 


PPEAL from the Eighth Judicial District Court, Parish of East 
Carroll. Deloney, J. 


J. C. Egan, Attorney General, for the State, Appellee : 


When the bill of exceptions contains no specific objection, but uses vague and indefinite 
terms, it will not be considered by this Court. Vooerhies’ Crim. Juris., Sec. 156, p. 472: 
32 A. 819; 10 A. 458; Ib. 453; 12 A. 382; 5A. 342; 6 A. 420 and 651; 11 A. 283 and 430; 
12 A. 679; 14 A. 461; H. D. Sec. 14, p. 410. 

An assignment of errors in criminal, as in civil cases, must be written in accordance with 
Art. 897, C. P., and must be filed before the case is submitted, or the right to assign 
errors is waived. 12 A. 682. 

Objection to incompetent evidence must be made when the same is offered, and the objec- 
tion and the ruling of the court thereon embodied in a bill of exceptions, to be considered 
by this Court. 31 A. #04. 

The motion for a new trial cannot contain any points which cannot be assigned as errors, 
and in reference to which no bills have been taken. 10 A. 453. 

If due diligence has been used, and it is made manifest that the witness has been sought for 
and cannot be found, or if it be proved that he was subpenaed, and fell sick by the way, 
his deposition may be read, for that, in such case, he is in the same circumstances with 
regard to the party that is to use him as if he were dead. 28 A. 105. 


W. G. Wyly, for Defendant and Appellant. 
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The opinion of the Court was delivered by 

Levy, J. The accused, John Henry Douglass, was prosecuted under 
an information charging him with the crime of manslaughter, tried by 
a jury who returned a verdict of guilty, and he was sentenced by the 
Court to imprisonment at hard labor, in the State penitentiary, for the 
term of ten years. From this sentence and judgment he has appealed. 

The information charges one Blue Woods and John Henry Douglass 
as principals in the crime of manslaughter, committed on one Spencer 
Watkins. 

Douglass was tried alone, Woods not being brought to trial. We do 
not think the ground urged in the motion for a new trial, and the bill 
of exceptions as to the inadmissibility of the evidence of Richard M. 
Dowell, taken on the preliminary examination, contradictorily with 
the accused, is sufficient to set aside the verdict and judgment. The 
absence of this witness from the State, as shown by the sheriff’s return, 
justitied the introduction and reception of the evidence, and the failure 
of the committing magistrate to require of this witness his recognizance, 
cannot operate to show such want of proper diligence as would exclude 
his testimony. 

In defendant’s brief, his counsel does not refer to his bill of excep- 
tions as to the ruling of the Judge a quo, on the question of the manner 
of the witness, Steele, in giving his testimony, and the request of counsel 
that the Court should compel said witness to make his answersvespon- 
sive to the questions propounded to him by defendant’s counsel. We 
find, however, no serious cause of complaint against the action of the 
Judge in that regard. Counsel, in his appeal to the lower court for its 
interference, remarked that “ witness was trying t6 swear falsely.” 
The court answered that in “his opinion the witness was endeavoring 
to give his answers truthfully, and if permitted to answer the questions 
fully, would probably do so, and stated to the jury that this remark 
should not affect or influence them, as they were the sole judges of the 
credibility of the witness.” 

We are unable to perceive how this was caleulated to prejudice the 
accused, or that it can be construed into an expression calculated to 
trench upon the jury’s sole right to decide on the facts and weigh the 
testimony adduced before them. 

Defendant has taken a general bill of exceptions to the charge of the 
Judge a quo to the jury, on the ground that “the same is not a true 
exposition of the law applicable to this case, and upon its face, is 
incorrect and calculated to mislead the jury.” 

This is sweeping and comprehensive in its terms, and covers the 
whole charge of the Judge, but in his brief, the counsel of accused 
dwells upon that portion which refers to what constitutes the particular 
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crime of manslaughter, and specially objects to the following passages 
in the charge: 

“There can be no accessory before the fact in manslaughter, but 
whoever assists another by giving a weapon to the person killing, or 
aids him in any other manner, is, under the law, equally guilty and 
subject to prosecution and punishment as the person who inflicts the 
fatal wound ; that is, if the person who kills another is guilty of man- 
slaughter, any and all persons who aid him in any manner, are also 
guilty of manslaughter.” . . . ° “If you find, from 
the evidence that the prisoner, John Douglass, did feloniously, with- 
out malice aforethought, and without lawful excuse, kill and slay the 
deceased, Spencer Watkins, or did in any manner aid or assist any 
one else in doing so, your verdict will be one of guilty, as charged.” 

Defendant contends that this charge is erroneous, because, in order 
to render an accessory liablé as a principal, he must be present at the 
homicide, aiding and assisting therein ; but if the accessory was absent 
when the homicide was committed, he could not be convicted as prin- 
cipal, even though he gave the pistol, or otherwise aided the person 
killing, and he relies on the decision in State vs. Maxient, 10 A. 743. 

This question is discussed at considerable length by many of the 
elementary writers, and especially by Russell, in his work on Crimes, 
and we think the views expressed therein may be regarded as authority. 
He says “the distinction between principals in the first and second 
degree, is a distinction without a difference, and, therefore, it need not 
be made in indictments. 2 Brevard, 338.” And, “In order to render 
a person a principal in the second degree, or an aider or abettor, he 
must be present, aiding and abetting at the fact, or ready to afford 
assistance if necessary ; byt the presence need not be a strict actual 
immediate presence, such a presence as would make him an eye or 
ear witness of what passes, but may be a constructive presence. So 
that, if several persons set out together, or in small parties, upon one 
common design, be it murder or other felony, or for any other purpose 
unlawful in itself, and each takes the part assigned him, some to com- 
mit the faet, others to wateh at proper distances and stations to prevent 
a surprise, or to favor, if need be, the escape of those who are more 
immediately engaged, they are all, provided the fact be committed, 
in the eye of the law, present at it.” 

The charge complained of must be considered as embracing this view 
of the law, and, therefore, was not erroneous. 

The testimony of Mr. Dowell, made a part of the bill of exceptions, 
shows that shortly after the dispute between Blue Woods and deceased, 
he saw Woods and the prisoner, Douglass, go out of the house together, 
he, witness, was standing at the door and started to go into the store, 
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and saw Douglass hand Woods a pistol. In three or four minutes after 
Douglass gave Woods the pistol, Woods shot Watkins. The prisoner 
was present when Woods and Watkins were quarrelling, before Wat- 

kins was shot. When Woods returned into the store after Douglass | 
gave him the pistol, Douglass was not with him. Thus it will be 
seen that Douglass’ constructive presence might well be assumed by 
the jury, besides non constat that other facts and circumstances elicited 
on the trial may not have weighed on the jury. 

The facts bringing the case of the accused under its operation, were 
matters for the jury, which are not subject to review at our hands, and 
no further charge was asked by the accused, nor any explanation of 
that given required, nor any objection urged or exceptions taken thereto 
at the time, setting forth the particular errors complained of. 


The judgment appealed from is affirmed, with costs. 
. . 











No. 8539. 
F. A. GALLAGHER ET AL. V8. HEBREW CONGREGATION OF BATON 
ROUGE. 
Although a case has already been fixed for trial, an application for a jury is in time if, at the 
moment it is made, the case does not stand fixed for trial. Affirming previous decision. 


PPEAL from the Seventeenth Judicial District Court, Parish of 
East Baton Rouge. Sherburne, J. 





C. D. Favrot and J. H. Lamon, for Plaintiffs and Appellees. 
J. & G. W. Burgess an® Herron & Beale, for Defendant and Appellant. 





The opinion of the Court was delivered by 

Levy, J. Plaintiffs, judgment creditors of Rev. C. Delacroix, bring 
this hypothecary action for the purpose of subjecting certain property 
of said Delacroix, now in the possession of the defendant Congregation, 
as third possessors, to their judicial mortgage. 

Plaintiffs are the sole heirs of the creditor, by judgment rendered in 
the suit of F. A. Gallagher vs. Rev. C. Delacroix, which judgment was 
recorded in the office of Recorder of Mortgages of the Parish of East 
Baton Rouge, on the 18th of July, 1872. On the Ist of October, 1875, 
Rev. Delacroix purchased the property sought to be affected by plain- 
tiffs’ judgment from Marco Givannovich, and the deed of sale was 
recorded in the book of notarial acts on the 15th of September, 1876, 
and he made an exchange and sale of this property to the Hebrew Con- 
gregation of Baton Rouge, by act executed before a notary on the 12th 
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of September, 1876, but which was recorded on the 16th of September, 
1276, one day later than the recording of the sale from Givannovich to 
Delacroix. 

Defendants, in their answer, admit their purchase of the property, 
but contend that said sale to them was passed on the 12th of September, 
1876, before the Parish Recorder, and that no judicial mortgage could 
attach, inasmuch as the deed to Delacroix had not then been recorded, 
and their title vested by the passage of the act on the day of such 
passage. The original answer was filed on 25th July, 1881. The 
cause was assigned for trial for Thursday, 27th October, 1881, and 
reassigned for November 3d, for November 10th, and for November 
16th, 1881. On this last day, plaintiff suggested the death of Mrs. 
Emiline Gallagher, one of the plaintiffs, and a motion was made and 
allowed, that the natural tutor of her minor children be substituted as 
party plaintiff, and the case was continued until the next term of court. 
On the 6th of December, 1881, the cause was assigned for trial on the 
10th of that month, then reassigned for 21st December, but was not 
then tried. At the January term 1882, defendants filed an amended 
answer, in which they claimed, as possessors in good faith, reimburse- 
ment for improvements made, and prayed for a jury. The Court 
ordered the prayer for a jury to be stricken out, and as thus amended, 
the answer was filed and there Was judgment in favor of plaintiffs and 
rejecting defendants reconventional demand. Defendants have ap- 
pealed. To the ruling of the Court refusing the prayer for jury, 
defendants filed a bill of exceptions. 

The defendants were entitled to the jury prayed for. In 2A. 651, La. 
State Bank vs. Duplessis, the Court said: 

“It appears that this cause had been set for trial several times, and 
had been continued without day. At the time a prayer for jury was 
made, it does not appear that the cause was then set down for trial. 
If this reason had existed, we should have sustained the refusal, but 
the mere fact that on former occasions the cause had been set for trial, 
was not asufficient reason for rejecting the application.” C. P. 495; 28 
A 731. 

It is, therefore, ordered, adjudged and decreed, that the judgment of 
the Court below be reversed, and that this cause be remanded for a 
trial by jury, the plaintiffs paying the costs of this appeal. 
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No. 8530. 
SAMUEL FRIEDLANDER Vs. Mrs. ELtisE SCHMALINSKI. 


In the absence of proof in the record that defendant was a public merchant, and that the ob 
ligation sued upon was for account-of her business as such, she cannot be held liable on 
said obligation, being a married woman. 


PPEAL from the Twelfth Judicial District Court, Parish of Rapides. 
Barbin, J. 


R. J. Bowman, for Defendant and Appellant : 


1. To bind a married woman, the creditor must prove either that the debt enured to her 
separate benefit, or that she was a public merchant, and the obligation was connected 
with her business as such. 15 A. 352; 13 A. 540. 

2. There is no proof that the obligation sued on had any connection with her business as 
merchant, or that it enured to her separate benefit. 

3. The obligation sued on is not for $3,400, but in express terms for whatever amount less 
than $3,400 which may be realized from the courthouse warrants and the mortgage note : 
that said obligation is, therefore, for an uncertain and unknown amount to be determined 
by a future event, and, therefore, conditional. 

4. .That a suit upon a conditional obligation, before the happening of the event, must be 
dismissed. 24 A. 109; 15 La. 235. 


The opinion of the Court was delivered by 

FENNER, J. This is a suit against a warried woman on the following 
obligation : 

NEW ORLEANS, December 14, 1877. 

Should certain securities (named below) not realize $3,400 net cash 
to Mr, 8. Friedlander, during the year 1878, I promise to pay on demand, 
during January, 1879, to Mr. S. Friedlander, whatever amount less than 
$3,400 net cash said named securities shall have realized to Mr. S. 
Friedlander. Say, mortgage note Agricultural Fair Association, March 
23, °76, $915, with 8 per cent. interest, and 20 Rapides warrants, each 
for $100, with 5 per cent. from 14th July, 1874. 

(Signed) E. SCHMALINSKI. 
S. SCHMALINSKI. 

The plaintiff alleges that the defendant was carrying on business as 
a public merchant, as a member of a commercial firm of Schmalinski & 
Bloom, and that this obligation is for an indebtedness growing out of 
her said business. 

In the absence of any brief of counsel for appellee, we have scrutin- 
ized the record very closely, in seach of evidence to establish that the 
obligation was given by Mrs. Schmalinski in her capacity of public 
merchant, or that it was connected with, or grew out of, the business 
of Schmalinski & Bloom. 
We find no such evidence. 















tw 


R 


we 


th 


sh 





NEW ORLEANS, APRIL, 1882. 





State vs. Cognovitch. 





This proof was clearly essential in order to maintain the claim against 
her on that ground. Bowles vs. Turner, 15 A. 352. 

Proof is equally lacking that she was separate in property, or that 
the debt enured to her separate benefit. 

In absence of such evidence, we can discover no ground on which this 
action against a married woman be sustained. Graham vs. Egan, 13 
A. 546; Erwin vs. MeCaleb, 5 A. 173; 19 A. 206; 24 A. 96, 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be avoided and reversed, and that plaintiff's demand be 
dismissed, as in case of non-suit. 








THE STATE OF LovUISIANA vs. GEORGE COGNOVITCH. 
An information for assault by wilfully shooting, under Sec. 792, R. S., need not allege that the 
shooting was done with a dangerous weapon. 
PPEAL from the Criminal District Court for the Parish of Orleans. 
Luzenberg, J. 
J. C. Eqan, Attorney General, for the State, Appellee : 


An assignment of errors in criminal, as in civil cases, must be written and filed within 
ten days after the filing of the record, in accordance with Article 897, C. P.; 12 A. 862. 
An information for an assault by wilfally shooting at, drawn under Article 792, R.S.. 
need not allege that the shooting was done with a dangerous weapon. 

A. D. Henriques and W. L. Evans, for Defendant and Appellant: 


Section 792, R. S., was enacted for the purpose of suppressing the use of dangerous weapons 
in cases of assault. 

To bring a case within the meaning of Sec. 792, R. S., the information must contain an alle- 
gation that the assault by shooting was done with a dangerous weapon. 27 Conn. 319: 
Bishop on Stat. Cr., Secs. 230, 231, 232, 235. 


The opinion of the Court was delivered by 

FENNER, J. Defendant was prosecuted for the statutory offense of 
assaulting another by wilfully shooting at him, under Section 792, R. 
S. It is assigned as error that the charge should have embraced the 
words, “* with a dangerous weapon.” 

The information follows the exact terms of the statute, adding the 
word * feloniously 
We think this is sufficient and that it conveys the offense with which 


as a prefix to assault, 


the prisoner is charged. 

The common sense of prosecuting officers, judges and juries may be 
relied on to protect persons from imprisonment in the penitentiary for 
shooting with pop-guns, or like innocent playthings. 

Judgment affirmed. 

67 
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No. 8332. 
JOSEPH P. KEARNEY Vs. SuccCEssION OF R, R, WHITEHEAD. 
The plea of insanity, urged by defendant as caused by habitual intemperance, is repelled by 
the Court. 
The doctrine is well settled, that the plea of want of consideration of a promissory note given 


as for value received, does not throw the onus probandi upon the plaintiff, even when he 
is the payee of the note. 


PPEAL from the Civil Distriet Court for the Parish of Orleans. 
Houston, J. 


Kennard, Howe & Prentiss, for Plaintiff and Appellant : 


1. Consideration for promissory notes presumed; party denying consideration must clearly 
prove his allegations. 

2. Sanity of maker of note always presumed. Peculiar special rules in Louisiana. C. C. 
1788, (1781). 

3. Insanity must be proved to have existed at the moment of the execution of the note. 

4. Pecuniary consideration in Louisiana not required. C.C. 1888. ‘The requiring a small 
pecuniary consideration to support an agreement is a mere fiction, which the civil law has 
never adopted.’’ Mouton vs. Noble, l An. 192. 

5. Cause used by civilians in relation to obligations in same sense as consideration is used at 
common law. C. C. 1774, [1767]. 

6. No allegation nor proof of fraud. Evidence received, showing plenary proof of all of 
plaintiff's allegations. 

7. Testimony of medical experts favoring insanity to be received with caution ; in this case 
witnesses offered by defendant testified clearly in plaintiff's favor. 


Singleton d& Browne, for Defendant and Appellee : 


1. Ifthere be no consideration given for the note it is null and void. Mouton vs. Noble, | 
An. 193; R. C. C. 1893. 

2. The plaintitf undertook to state what the consideration was, but as the alleged consider. 
ation amounted really to nothing, he must fail in his action He has shown there was 
really no consideration given for the note. 

At the time the note was executed, defendant was laboring under a temporary derange- 
ment of intellect caused by excessive use of ardent spirits, which was not only apparent, 
but was also well known to the plaintiff; therefore plaintiffcannot recover. R.C.C. 179. 


“ 
- 


The opinion of the Court was delivered by 

Pocnk, J. Defendant resists the payment of a promissory note of 
$2,500, * * * executed by R. R. Whitehead, on the 7th of 
January, 1879, payable after date to order of plaintiff, for value received, 
on the grounds: 

1. That, at the time of executing the note, the deceased was laboring 
under a state of insanity, caused by habitual intemperance. 

2. Want of consideration. 

The latter plea having been sustained by the lower court, plaintiff 
appeals. 
First. The plea of insanity is not supported by the evidence, which 
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is overwhelming in favor of the sanity of the deceased at the time that 
he executed the note. 

The most that was proven by defendant’s witnesses on this plea, is that 
Whitehead was a hard drinker, and that he had had one or two attacks 
of delirium tremens, but the weight of the evidence proves conclusively 
that the deceased was a man of more than ordinary intelligence and of 
considerable mental ‘culture, and that when sober, he was a shrewd 
business man, as shown by his negotiating, between December, 1378, 
and February, 1879, the sale of his half of a sugar plantation which had 
cost a year before 330,000, for the price of 335,000. It is worthy of 
note that this important transaction was closed by an authentic sale on 
the 13th of February, 1879, a little over a month after the date of the 
note in suit, and a little less than a month previous to the death of 
Whitehead, and that while his insanity is urged as a defense against 
this note, no one has ever even dreamed of attacking the validity of 
the sale made by him ata later date, when his insanity, if existing at 
all, should have increased on him. 

At the request of Whitehead, the note was written under his dictation 
by the proprietor of the St. Charles Hotel, where the contracting parties 
were then stopping. That witness, and another, equally disinterested, 
both testify that on that day Whitehead was not only competent to 
attend to business, but that he was perfectly sober. This testimony is 
corroborated by his merchant’s book-keeper, from whom he drew 500, 
preparatory to his departure for Kentucky, to join his family, and two 
witnesses who saw him off on the train that evening, testify that he 
was both rational and sober at the moment of his departure. 

We conclude that the defense of insanity is utterly without founda- 
tion. To sustain this pleasunder the circumstances of this case, would 
lay the foundation for a jurisprudence under which no man addicted to 
drinking could be held to any contract which his interest would prompt 
him to evade, 

Second. The plea of want of consideration finds no better support, 
either in law or under the evidence in the case. 

Defendant contends that his denial of any consideration for the note 
throws on plaintiff the burden of proving the consideration, and he cites 
two authorities, which seem to bear him out in the rule which he 
invokes. 6 N. 8. 565, Bowen vs. Veil ; 9 R. 183, Copeley vs. McFarland. 

But the doctrine enunciated in those cases has long since been 
reversed in our jurisprudence. As far back as the case of Bradford vs. 
Cooper, 1 A, 325, the rule has been that the defendant who pleads want 
of consideration of a note purporting to have been made for value 
received, must prove clearly such wantof consideration, even as against 
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the payee of the note. The doctrine has been so frequently reaftirmed 

and enforced by our Courts, that we consider it as firmly embedded and 

fixed in our jurisprudence. Byrne vs. Grayson, 15 A. 459; Henderson 

vs. Girandeau, 15 A. 382; MeGuigin vs. Ochiglevich, 18 A. 92; Reb- 

\ inson vs. Doherty, 20 A. 209; Stephens vs. Lanier, 20 ‘A. 347; Fried- 
han Vs. Honghton, ST A. 200 ; Roderiguez vs. Lopez, 28 A. 94. 

Defendant has offered no testimony in support of that plea. We 
attach no importance to the statements of three or four witnesses in 
Kentucky, touching declarations of the deceased a short time before 
his death, of a trouble which haunted his mind, concerning a note of 

2,500, or 225,000, which he had signed in New Orleans some time in 
January. 

This vague testimony vanishes in the presence of the testimony of 
Drouet and of Milliken, to whom he expressed his intention in February, 
1879, of paying this note, and in the face of his attempt to compromise 
with Kearney, who was willing, on Milliken’s advice, to settle by taking 
less. Speaking of this note with Milliken, the purchaser of his share 
of the plantation, and his merchant, on the day before the sale, on the 
13th of February, Whitehead used the following language found in 
Milliken’s testimony: “As I have sold out, Kearney may be induced 
to take less, but if he insists upon it, I consider myself bound. Inever 
went back on my word. Iam an honest man, and I consider it ought 
to be paid.” 

This honest intention, though resisted by his administrator, must be 
enforced by the Caurts. 

Under the view which we have taken of the case, we find it unneces- 
sary to review and analyze the testimony which plaintiff introduced 
in support of the consideration of the note, but will merely say that it 
is satisfactory to our minds, and that it does prove a legal cause or 
consideration for the execution of the note. 

The judgment of the lower court is, therefore, annulled, avoided and 
reversed, and it is now ordered, adjudged and decreed, that plaintiff do 
have and recover judgment of the administrator of the succession of 
Richard R. Whitehead, in the sum of two thousand five hundred dollars, 
with legal interest from judicial demand until paid, and costs of suitin 
both Courts. 
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No. 8445. 


CONGREGATION OF St. Many oF Mount CARMEL Cucrcu vs. B. 
FARRELLY AND Wau. HOMMERICH. 


The enforcement of the penalties provided by law against executors for failing to present their 
accounts, to deposit money in bank. and to obtain proper authority to pay debts, is a 
matter within the sound ¢:scretion of the Court. 

Tu the case at bar, the Court sees reasons, in the conduct of the executors, not to inflict such 
penalties. 


PPEAL from the Fifteenth Judicial District Court, Parish of West 
Feliciana. Yoist, J. 


W. W. Leake, for Plaintiff and Appellant : 

Amendments not changing the issue will be allowed at any stage of the cause, prior to judg- 
ment. 27 A. 316, 713; 28 A. 627; 32 A. 395. 

An executor who fails to render an account once in twelve months shall be dismissed from 
office. and pay ten per cent. per annum from the date of the expiration of the twelve 
months. R. S. 1465; 9 A. 376; 13 A. 585; 33 A. 1021. 


- All executors, ete., shall deposit all moneys in one of the chartered banks of this State, or one 


of their branches, allowing interest on deposit, if there be one in the parish, * * and 
shall net pay any claim until a tableau of distributivn shall be homologated, or unless or- 
dered by a competent court, and then only to pay such debts as may be ordered for pay- 
ment, etc., ete. R.S. 1463; R.C. C. 1150; 19 A. 97; 32 A. 557. 


Wickliffe d& Fisher, for Defendants and Appellees : 


“ Corporations unauthorized by law or by an act of the legislature, enjoy no public character, 
and cannot appear in a court of justice, but in the individual name of all the members 
who compose it, and not as a political body." * * C.C. 446; 29 An. 379, Workingmen’'s 
Accommodation Bank vs. George T. Converse et als.; 12 R. 428; 3 A. Al. 

‘The act requiring executors, ete., ‘to deposit all moneys collected by them, etc., under 
penalty of being condemned to pay the estate 20 per cent. per anuum interest on the 
amount not so deposited or withdrawn without order of court, besides all special damage, 
and dismissed from office, being highly penal, must be rigidly construed" 7 R. 477; 9 A. 
412; H. D., vol. 11, p. 1490. 

‘* Where there is no bank paying interest on deposits in the parish where the executors reside 
and the succession is opened, they need not deposit the funds, the object of the law being 
not so much their safety as to render them productive.” 7 R. 477; Ll A. 279. 

* The right to do what is ordered to be done within a given time exists so long as no action of 
court or the opposite party has in ervened to cunelnde that right.” H. D. verbo Time, 
p. 1580. 


The opinion of the Court was delivered by 

Fenner, J. The object of this suit is to destitute the executors and 
to enforce the penalties provided by R. S., Sections 1465 and 1463, on 
the grounds: 

1. That they have failed to file accounts once in every twelve 
months. 

2. That they have not deposited moneys in bank, and have paid 
debts without order of Court. 
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Bergeron va. Patin 





The petition was originally filed in the name of the congregation, as 
if it were a corporation. Exception was tiled that, not being incorpo- 
rated, the congregation could not sue in that form. The exception was 
undoubtedly good. Workingmen's Bk. vs. Converse, 29 A. 369; 12 
Rob, 428; 3 A. 551; 15 A. 441. 

The authority of the Court to allow the plaintiff to amend by 
substituting the names of the members, is not questioned ; but, in 
granting this permission, the Court should have sustained, and not 
overruled the exception. This, however, is of slight consequence. 
Before the amended petition was served, the defendants filed their 
account, which is the subject of opposition by the plaintiff, in another 





appeal, now under submission. This should, perhaps, end the case, so 
far as the failure to account is concerned, for we consider it very ques- 
tionable whether an action to destitute on this ground could possibly 
lie, after account filed. Indeed, it was held by this Court, in one case, 
that the sole remedy of the creditor, in such case, was to apply to the 
Court for an order to file account, and only on failure to comply with 
such order, to demand the removal. Suc. Head, 28 A. 800. 

However this may be, it is well settled that the enforcement of the 
penalties, provided for this and similar defaults of executors and admin- 
istrators, is a matter within the sound discretion of the Court. We tind 
nothing in this case to call for their infliction. Defendants have tiled 
an account, the fulness and completeness of which is not disputed. 
The debts paid by them, without order of Court previously obtained, 
are shown to have been justly due. They are not proved to have made 
any improper use of succession funds, and are excused for not depos- 
iting them in bank, by the fact that there was no bank in the parish. 
On the whole, we think the demand of plaintiff was properly rejected. 

Judgment affirmed, at appellant’s costs. 








No. 8535. 
V. BERGERON, ADMINISTRATOR, Vs. HUBERT PATIN. 


The exchange of the notes originally given for the price of an engine and machinery for 
another note, in which the same consideration is recited, created no novation of the debt. 


PPEAL from the Fifteenth Judicial District Court, Parish of 
Pointe Coupée. Yoist, J. 


Hewes & Parlange, for Plaintitf and Appellee : 


1. Novation is never presumed. C. C. 2190. 
2. And where it is conceded that one new vote is given for the aggregate amount of two 
other notes for same consideration and interest, by same maker to same payee, solely be- 
cause the two notes were old and worn out, novation is disproved. 
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3. The recording at the mortgage oftice of the parish in which the purchaser resides of a 
promissory note given by him for the price of an engine and machiuery for sugar making, 
and so expressing it on its face, is sutticient to preserve the vendor's privilege against the 
purchaser and third persons. Carlin vs. Gordey, 32 An. 1285 

4. And if without material injury t» the house in which it is placed, such property can be 
moved therefrom, the vendor may seize and sell same separately from the land on which 
that house stands. Ibid. 


Haralson & Claiborne, for Defendant and Appellant : 


Where the vendor of an engine and machinery, who has accepted the purchaser's two notes 
for the credit portion of the price, subsequently surrenders these notes to the purchaser 
and accepts in place of them another note with different terms of payment, and thereafter 
brings suit for the price of the machinery and engine, alleging that the new note was 
given through error and the old notes surrendered or destroyed through error and without 
authority, he can not reecoyer judgment for the price in such suit if he fail to prove the 
error and want of authority alleged ; but he will be required to proceed by a new suit on 
the new note which had been substituted for the old ones. 

Plaintiff, in the progress of his suit, must meet the general issue and prove up his claim. See 
Durham vs. Williams, 32 An. p. 962. 

A creditor who on receiving a new note surrenders the first, novates his debt. See lst Rob. 
p 527; 2 An. 765; 18 An. 697; 24 An. 610. 

The privilege of che former credit is not transferred to the one which is substituted in its 
place, unless by special agreement. See Civil Code, 2195. 


The opinion of the Court was delivered by 

FENNER, J. This is an action for the unpaid price of an engine and 
machinery sold to defendant, and for recognition of the vendor’s 
privilege thereon. 

It appears that the sale was for $2,000, of which $500 were paid in 
cash, and the balance was originally evidenced by two notes of $750 
each, reciting their consideration to be as part of the price “d’uné 
machine 4 vapeur et moulin A sucre.” 

Subsequently, these two notes were exchanged for single note of 
#1,500, which also recited its consideration to be “en paiement d’une 
machine 4 vapeur, moulin 4 sucre.” 

We think such an exchange operated no novation of the debt. Nova- 
tion is never presumed, C. C. 2196; and, in this case, it is conclusively 
negatived by the recitation in the last note, which shows that it, like 
the two notes originally taken, was simply the evidence of the debt due 
for the price. That price remains unpaid, and is secured by the 
vendor's privilege. 

The evidence satisfies us that the engine and mill may be removed 
trom the house in which they have been placed, without such material 
injury as to prevent their being removed and sold in satisfaction of the 
vendor's privilege. The case falls fully within the doctrine of Carlin 
vs. Gordey, 32 A. 1285. 

Judgment affirmed at appellant’s cost. 
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New Orleans Pacific Railway Co. vs. Murrell 





No. 8554. 
NEw ORLEANS Pactric Raitway Co. vs. George M. MURRELL. 


In a proceeding of expropriation for the construction of a railroad, the jury of freeholders 
cannot, by their verdict, instead of assessing the mouey value of the property and dam- 
ages, require the Railroad Company to do certain work for the benefit of the party who is 
to be expropriated. 


PPEAL from the Twenty-third Judicial District Court, Parish of 
Iberville. Cole, J. 





Kennard, Howe & Prentiss and Sam’l Matthews, for Plaintiff and 
Appellant : 


1. In an expropriation suit, the jury must find a verdict in money for the value of the land 
and such damage as defendant may sustain. It cannot contain conditions. C.C. Arts. 
2630, 2631, 2632. Mills on Eminent Domain, Section 112, and anthorities cited; Section 
258, and authorities cited. 

2. The value of the land in fee must be paid in money. Value of right of way can be offset. 

3. The appellate court having the several cases before it, if they set aside the verdict, should 
render such judgment as sbould have been given by the jury and court below. C. C. 2634. 

4. Testimony of experts (engineers) as to draining should prevail. 

5. Only actual damages to be allowed ; nothing for probable damages “in futuro.” 


Barrow & Pope, for Defendant and Appellant: 


1. In an expropriation suit, the jury must find a verdict in money for value of the land and 
such damages as defendant may sustain. It cannot contain conditions. C. C. Arts. 2630, 
2631, 2632. Mills on Eminent Domain, Section 112, and authorities cited; Section 258, 
and authorities cited. 

2. The value of the land, whether the fee or only a servitude of way be awarded, must be 
paid. Art. 2633. No benetits can be compensated against this price. 10 An. 151; Const 
1859, Art. 156. 

3. Where a railroad only desires land to lay their tract, a servitude of the right of way is all 
the estate necessary for the public use and all that can be taken. 32 An. 475; 11 An. 93; 
Const. 1879, Art. 155; C. C. 722, 490, 491, 492, 505; 55 Pa. St. 16; 29 Mo. 141; C. C. 509; 32 
An. 68 ; C, C. 777, 2634; C. P. 690; C..C. 2626, 2630, 2640; Field on Corp. 496. 

4. The appellate court having the whole case before it, if they set aside the verdict, should 
render such judgment as should have been given by the jury and court below. C. C. 2634. 

5. When both plaintiff and defendant appeal in an expropriation suit, where plaintitf has 
made no previous tender to defendant, the costs of both courts must be paid by plaintiff. 
however the case may be decided. C. C. 2638; 31 An. 434. 


The opinion of the Court was delivered by 

FENNER, J. This is a proceeding for expropriation of five 14-100 
acres of land on defendant's plantation, required for the construction 
of the plaintiff ’s railroad, and for the assessment of the value thereof, 
and of the damages which defendant may suffer in consequence of said 
expropriation. 

The jury of freeholders found a verdict, by which, instead of assessing 
the money value of the property and damages, they required the 
plaintiff to do certain work in lieu thereof. 
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Both parties, have appealed. 

The verdict of the jury is clearly erroneous. Their function is 
confined to the assessment of value of property, and of damages, in 
money. 

The legal principles involved are very simple. 

1. The value of the property must be assessed on the basis of its 
value “ before the cqntemplated work was proposed, and without 
deducting therefrom any amount for benefit derived by the owner from 
the work.” C. C. 2633. ; 

The same rule would apply to any estate, less than the fee, which 
might be expropriated. We find no reason or authority for making a 
difference. 

2. They must assess the damages which the owner will sustain, in 
consequence of the work, in addition to the value of the property 
taken. 

The defendant has the right to have this assessment made according 
to the best attainable data, and cannot be required to have his right 
held in abeyance until the damage is actually suffered. Such is the 
clear effect of Art. 156 of the present Constitution. 

But the advantages which the owner would derive from the work may 
be offset against these damages, the damage suffered being only the 
excess of injury over benefit. 

It would be proper for the jury to itemize in their verdict all the 
elements of damages allowed. 

Both parties appeal to us to render the verdict which the jury should 
have done. 

We might be authorized to do this; but, after reading the evidence, 
we do not feel that we could settle the damages with any confidence in 
the justice of our determination, and we must decline to do so. 

They are matters peculiarly within the province of a jury of free- 
holders, and, without the aid of the prior determination of such a jury, 
as contemplated by law, we do not feel disposed to undertake the 
task, 

It is, therefore, ordered, adjudged and decreed, that the verdict and 
judgment appealed from, be annulled, avoided and reversed, and that 
this cause be remanded for further proceedings according to law ; costs 


of this appeal to be divided between the parties. 
68 
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State ex rel. Ory vs. Labranche, Tax Collector 





No, 8443. 
THE STATE OF LOUISIANA EX REL. L. Ory vs. B. S. LABRANCHE, 
Tax COLLECTOR, 
Act No. 107 of the Legislature of 1880, providing for the sale of the property forfeited to the 
State for unpaid taxes, was not intended to apply to future but only to prior taxes. 

geen from the Twenty-sixth Judicial District Court, Parish of 

St. Charles. Cheevers, Judge of the Twenty-second Judicial Dis- 
trict Court, in place of Hahn, J., recused, 





James D, Augustin, for the Relator and Appellee. 


J.C. Egan, Attorney General, for the Respondent and Appellant : 





1. Property offered for sale for taxes must bring the full amount of taxes due, or it cannot be 
transferred to the purchaser. Act 47 of 1873, 101; Bellocg va. City of New Orleans, 31 
A. 471. 

2. Act No. 77 of 1880 refers to the collection of future taxes, and not taxes due prior to 1840. 
State ex rel. Mrs. Jackson vs. Recorder of Mortgages, 33 A. 

3. The provisions of Act 107 of 1880 apply to the sale of property forfeited or sold to the State, 
and not to the sale of property for delinquent taxes. 

4. A mandamus will not lie ‘‘ to compel the performance of a duty clearly not prescribed by 
law; * * and especially will the courts refuse in such cases to interfere, when it is 
apparent that the interest of third parties, not before the court, are involved.” High's 
Extraordinary Legal Remedies, Sec. 39, p. 35. 





The opinion of the Court was delivered by 

FENNER, J. The Relator applies for a mandamus to compel the tax 
collector to make to him a free and unincumbered title to certain pro- 
perty sold to him at public sale, in accordance with the provisions of 
Act No. 107 of 1880, entitled ‘an act to provide for the sale of al] pro- 
perty forfeited or sold to the State for delinquent taxes or licenses.” 

The regularity of the proceedings is not questioned. The evidence 
establishes that the property had been sold to the State.in 1877, and, 

, therefore, fell within the purview of the above Act. 

The collector avows his readiness to give him a title free from taxes 
due prior to 1877, but claims that the property must remain responsible 
for the unpaid taxes of 1878 and 1880. 

So far as the taxes of 1880 are concerned, we think the position of 
the defendant is tenable. 

The Act 107 of 1880 must be construed together with Act 77 of the 
same year. The latter Act fully regulated the mode of enforcing pay- 
ment of taxes of the year 1880 and of subsequent years, and the mode 
and terms of sale of property therefor. We think the Act 107 was not 
intended to apply to those taxes or to interfere with those regulations, 
but was only intended to apply to prior taxes. 
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The property has not been lawfully sold for those taxes which are 
not extinguished, and the purchaser must: pay the same or take subject 
to the lien thereof, if any exists. We are not called upon, and it is not 
proper in such a proceeding to determine the question of the validity 
and exigibility of the tax of 1880, as affecting this property claimed to 
have belonged to the State. Those issues will be determined when 
properly presented.  ° 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from, be reversed, and that the mandamus applied for be 
denied, at Relator’s costs in both Courts. 








No. 8073. 
Patrick CoyLE vs. Succession oF WILLIAM CREEVY. 


An appeal bond is good though the name of the surety is not written in the body of that in- 
strument, if it is signed at the bottom of it. 

An executor may take a suspensive appeal on giving bond for costsonly. Aflirming previous 
decisions. 

An opponent suing on a note indorsed by the deceased must show protest and notice before 
he can recover. Claims for money loaned are prescribed by three years. Neither can 
oral testimony be received or considered, nor can entries of the creditor, unsigned by the 
debtor, have effect to prove an interruption of prescription against a deceased person. 
The judgment obtained by a creditor against a succession representative is equivalent only 
to arecognition by the latter. Its effects are to interrupt prescription, to give the creditor 
the right ofintervening in the succession, but it does not conclude the creditors of the 
succession. In acon curso in an insolvent succession, such judgment creditor is bound to 
prove his claim when assailed. 

Rent of a house leased by the year to the deceased who, by contract with another person, saw 
bound to provide such, the latter paying housekeeping expenses, and supplying the wants 
of the family of both, is a debt chargeable to the succession frum and after the death of the 
lessee. Such rent is to be dedueted from the $1,000 homestead allowed to the necessitous 
minors of the deceased, as they occupied the house. Relieving them from such deduc- 
tion would be to give them the amount fixed by law for their relief. The law, being in 
derogation of common right, must be strictly construed. Such rent is net chargeable te 
the executer, on the ground that he should have rented said premises, and not permitted 
them to be occupied by the necessitous orphans of the deceased 


PPEAL from the Civil District Cowt for the Parish of Orleans. 
Rightor, J. 


Leovy & Kruttschnitt, W. S. Benedict, A, I. Tucker, tor Opponents 
and Appellees. 
Singleton & Browne and B, F, Choate, for the Executor, Appellant. 





On Motion To Dismiss. 
The opinion of the Court was delivered by 
Pocué, J. Among other reasons urged for the dismissal of this 
appeal, is the following. 
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That the appeal bond does not contain, in the body of the instrument, 
the name of any party signing the same as surety. 

The bond reads that: “ We, Richard Y. Hopkins, executor of Wm. 
Creevy, as principal and as security, are firmly held and bound, ete.,” 
and is signed by Hopkins and by R. Loeliger. 

Nothing in the instrument indicates in what capacity or for what 
purpose Loeliger affixed his signature to the instrument, and we cannot 
assume that he intended to bind himself as security on the bond. 

The contract of suretyship cannot be presumed, but must be distinetly 
alleged and clearly proven, to justify judgment against any one held 
as security. Asa man binds himself, so must he be bound, and this 
instrument, considered in all its parts, fails to inform us, whether, or 
in what manner and capacity, Loeliger undertook to bind himself. The 
bond is, therefore, before us without surety, and it cannot be maintained 
as legal. 30 A, 1127, 

Counsel on both sides refer to the decision rendered in the succession 
of L. W. Lyons, not reported, but to be found in Opinion Book 50, page 
576, and appellant’s attorneys urgently invoke that opinion as conclusive 
of the point, and as supporting their views of the legality and sufficiency 
of the bond in this case. 

An inspection of that decision shows that the ground for the dismissal 
of the appeal was identical with the one now under consideration, but 
that the appeal was dismissed and not maintained, as suggested by 
appellant in his brief. 

His counsel must, by inadvertance, have read the dissenting opinion 
of Judge DeBlanc, and not that of the majority of the Court. 

On the authority of that case, we conclude that the motion to dismiss 
must prevail. 

It is, therefore, ordered that the appeal taken in this case be dismissed, 
at appellant’s costs. 





On REHEARING. 

Levy,J. A further investigation and consideration of the authorities, 
‘on the faith of which we rendered our decree dismissing this appeal, 
and reference to the opinion of the Court in the case of the succession 
of Lyons, to which our attention was erroneously directed in the brief 
of appellant’s counsel, compel us to change our former decree. We relied 
upon the decision of the Court found on page 376 of Opinion Book 50, 
where the Court, for the same alleged defects in the appeal bond as are 
urged herein, held the bond as being invalid or insufficient, the name of 
the surety not being inserted in the body thereof. 

Counsel, in his brief on this rehearing, admits their error in this 
citation, and rely upon the decision subsequently rendered by the 
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nt, Court, with unanimity, on the rehearing which had been granted. This 
decision isto be found on page 163, Opinion Book 49. 
ym. The Court then said: “Appellee insists that we cannot presume 
¢.,” that ‘Jehn Devonshire’ signed as surety, and in our former decree a 
majority of the Court so held, A reconsideration leads us toa different 
hat conclusion. The bond recites that it is given as an appeal bond, and 
not to secure the prosecution of the appeal, etc. It was received and filed 
by the clerk of the lower court as an appeal bond. The signature of 
tly * Devonshire’ is written immediately under those of the two principals 
eld where the surety) should sign. An appeal bond pre-supposes and 
this and recites that there is a surety to sign it. We find the name of a 
, or person who %s not one of the principals, signed to the bond where the 
The surety should sign. He does not profess to sign as a witness. Indeed, 
ned does not sign on what may be called the witness side of the document. 
Appeal bonds are not usually witnessed, and it is not essential that 
sion they should be. We think we are bound to presume that ‘Devonshire’ 
Age signed as surety, and that a contrary conclusion violates all the 
sive probabilities of the case.” 
ney The decision just quoted is in consonance with that in 6 An. 74, in 
which it was substantially held, that where one signs an instrument 
ssal between other parties, in which it is contemplated surety is to be given, 
but he will be considered as having signed as the contemplated surety, 
by although his name does not appear, or is not mentioned in the body of 
the instrument. 
tion The other ground upon which the motion is based is, that the bond 


required and given is not sufficient to authorize the granting of a 
niss suspensive appeal. . 
The only authority which supports appellee’s motion is that of 27 A. 
sed, 324, Suecession of Massieu. 
This is opposed by previous and subsequent decisions, and we are 
not disposed to affirm the views and doctrine therein laid down. 
In the case of State ex rel. Gaussen et al. vs Judge of Second District 


ties, Court, 21 A. 43, the true doctrine is enunciated ; there the Court held: 
real, “A judgment recognizing a claim against a succession has generally no. 
sion greater force in law than an acknowledgment of the claim by an exec- 
rief utor or administrator. In either case the creditor can only obtain the 
plied payment of it coneurrently with the other creditors.” 
c 50, “An executor or administrator is an officer of the Court, and any 
3 are funds or property in his hands, belonging to the estate he administers, 
ne of are amply secured, as the law does, and the creditor may require bonds 
to secure them, and to insure the faithful administration, and the cred- 
this itor incurs no risk by the delay which an appeal, that every executor 


‘or administrator has the legal right to take, may occasion.” 
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And again: “ The doctrine is one sanctioned by reason and common 
sense, when applied to executors and administrators, otherwise their 
right to appeal would, in most cases, for any practicable purpose, be 
wholly nugatory ; as it would require them to furnish security for the 
payment of debt, only recognized judicially for a solitary purpose, and 
which might turn out eventually to be utterly valueless, by reason of 
the insolvency of the succession against which they have claims.” 10 A. 
345; 20 A. 108; 30 A. 285; 29 A. 327; 7 N.S. 352. 

On the strength of these decisions we are constrained to change our 
former decree. ; 

It is, therefore, ordered, adjudged and decreed, that our previous 
judgment herein be set aside, and it is further ordered, tht the motion 
to dismiss this appeal be denied. 





ON THE MERITS. 


BermuDEZz, C.J. The executor’s account is opened by five parties: 
J. L. Gubernator, the heirs of Stevens, Patrick Coyle, J. W. Fee and 
J. J. Warren, under tutor. 


a 


I. 


The first merely asks to be recognized as an ordinary creditor, and 
he so correctly was. His claim is not disputed here. 


? II. 


The claim of the heirs of Stevens was rejected in the lower court. 
They have neither appealed nor joined in the appeal. The judgment 
as to them cannot be altered. 


IIl. 


Coyle claims to be a creditor for 31,619.77, as subrogee of T. L. 
Wibray, for balance due on a note endorsed by the deceased, $205, and 
for three sums: $500, $285.75 and $735, said to have been loaned to 
the deceased, and upon which he had obtained judgment against the 
executor, who had appealed from it. The appeal is not decided. 

The record in that case was offered in evidence on the opposition, 
with an understanding that the judgment to be rendered on it, in these 
proceedings, will settle the controversy in that suit. 32 A. 767. 

The District Judge rejected Coyle’s opposition, but, on the motion 
for a new trial, amended his judgment by directing the executor to 
retain an amount sufficient to pay Coyle’s claim. 

The judgment against the executor in case No. 8073 of the docket of 
this Court, was that the claim be paid in due course of administration. 
It was equivalent to an ex parte recognition of the claim by the executor, 
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a substitute for it by the Judge, and would have been mandatory on 
the succession representative, to have placed it on the account, had he 
not appealed from it. 

The effect of such a judgment is not greater than that of a recognition 
by the executor. It interrupts prescription and liquidates the claim, 
only to the extent of permitting the creditor to intervene in the mor- 
tuary proceedings as a party concerned in the estate. 11 A. 177; 18 A. 
583; 21 A. 44; 27 A. 552; 10 A. 224; C. P. 986, 1054. 

It is not such as concludes the creditors, who must establish their 
claims contradictorily with each other to the fund to be distributed, 
particularly in insolvent successions where they seek to force them- 
selves upon the estate, or the reality of their claims is seriously 
disputed and assailed. 4 A. 451, and above authorities besides. A 
contrary doctrine would have the mischievous effect of placing the 
other parties concerned in the settlement of successions at the mercy 
of a dishonest or neglectful administrator. 

The defenses set up against Coyle’s claim are: That the note 
endorsed by Creevy was not protested, and that the required notices 
were not issued. Prescription is also set up, but against the recovery 
of the money said to have been loaned him. 

The record does not show that the conditions precedent, essentially 
necessary to hold an endorser liable, have been fulfilled. It was 
incumbent on Coyle to have established the fact affirmatively, and he 
has not done so. 

The sums claimed are averred to have been loaned on March 3d, and 
April 18th and 22 of 1876, 

A elaim for the reimbursement of money loaned is effectually barred 
by the prescription of three years, where no interruption is shown. R. 
C. C. 3538. 

The attempt to prove interruption by entries from a memorandum 
book kept by Coyle’s subrogor, of payments made by Creevy, on 
account of the loan, and unsigned by the latter, is of no avail. 

Under Article 2278 of the R. C. C., oral testimony was inadmissible, 
and even if received without objection, it could not be considered. 2: 
A. 747; 24 A. 401; 26 A, 220; 21 A. 350. 

In the case of Pavy vs. Escoubas, 23 A. 581, it was held that such 
evidence was not admissible to prove that partial payments, endorsed 
on a note, but not signed by the maker, were actually made by him ; 
the evidence being offered after the maker’s death. 21 A. 350. Indeed, 
the law requires ‘‘ written evidence” signed by the party sought to be 
made liable, and in negative terms, forbids the reception of any other. 

The authorities relied upon by Coyle’s counsel, refer to cases in which 
suit had been brought against a living debtor. In such instances, parol 
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or oral testimony is unquestionably permissible to show interruption 
of prescription by such debtor, but that sort of evidence ceases to be 
admissible, and becomes absolutely prohibited, after the debtor has 
died. 

The District Judge properly rejected the claim, but erred in ordering, 
as he did, a reserve of fund. to meet it, as presented in the suit of Coyle 
vs. the Succession of Creevy, on appeal. 

IV. 

J. W. Fee claims to be a creditor for $4,286.32, with 8 per cent. 
interest on $3,423.70 thereof. His claim was properly allowed and does 
not appear to be disputed in this Court. 

Fee opposes, however, these items : 

1. The claim of Henry McKay, which was established and allowed 
with interest. It is not seriously pretended that there is any error in 
the judgment, and we discover none. 

2. The next item opposed by him was that in favor of the succession 
attorneys, but the difference was amicably adjusted and need not be 
noticed. 

3. He finally objected to an item of $495, paid by the executor for 
rent subsequent to Creevy’s death. He claims that the executor is 
liable for that amount, as he should have caused to be inventoried and 
made profitable the lease which Creevy had to the house, and which, at 
his death, had nine months to ran, and has not done so. He claims 
that the executor’s commissions, $345.55, should be applied to the 
partial payment of that item, and that he should be held personally for 
the balance. On the other hand, it is insisted that if the rent be not 
' chargeable to the executor, as due by him, it is to bededucted from the - 
one thousand dollars homestead, claimed by the minors, if it be allowed 
them. : 

The rent paid was due for the use of a house leased by Creevy at 
$55 per month, for the year expiring on December Ist, 1880. 

It appears that there existed a contract between Hopkins, the exec- 
utor, and Creevy, the deceased, who were kinsmen, under which the 
former was to pay all housekeeping expenses for Creevy and his family, | 
while in return, the latter was to procure the residence. The lease and 
this agreement survived Creevy, whose death dissolved neither. As 
Hopkins fulfilled his portion of the understanding by providing fully 
for the five minor children of the deceased, supplying them with food 
and other necessaries of life, there is no reason why the succession of 
Creevy should not be held for the performance of its share of corres- 
ponding obligations. The rent constituted adebt which the succession 
owed and had to pay, and to extinguish which Hopkins’ commission 
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‘annot be applied. It is true that he failed to declare the lease at the 
taking of the inventory and did not turn the children out of the 
property and va ate “it himself, and rent or endeavor to rent it, to 
realize something from it, but no creditor can complain of those omis- 
sions, owing to the view which we have taken of the matter, on the 
opposition of the minors, which we will now consider. 

v. 

The fifth and last opposition is that made for the homestead of the 
minor children of the deceased left in necessitous circumstances. The 
claim in their behalf was properly allowed, under the evidence. The 
minors were entitled to the allowance at the date of the opening of the 
succession. Had it been paid them at that time, their wants and 
necessities for shelter and other purposes would have had necessarily 
to be satisfied out of it. It could not and was not then paid, but they 
received the benefit of the contract of their father with Hopkins, by 
occupying the house and being otherwise taken care of by the latter. 
Their under tutor is not heard, nor could he be, to complain that 355 
per month for their support is not as moderate and reasonable a charge 
as could have been possibly made, under the circumstances. The 
homestead law in their favor is in derogation of common right, and 
must be construed strictly. To allow the minors the one thousand 
dollars, and also the benefit which they have derived from the pay- 
ment of the rent, since their father’s death, would be to give them 
more than the quantum fixed by law. 

The ruling on that opposition was correct. 

For those reasons : 

It is ordered and decreed, that the judgment appealed from by the 
executor, be amended by striking therefrom that portion of it which, 
on the motion for a new trial, directs the executor to retain an amount 
sufficient to satisfy Patrick Coyle’s claim, and that thus amended, said 
judgment be affirmed ; the costs in both courts to be borne equally by 
J. W. Fee and Patrick Coyle, appellees. 


7 
It is further ordered and decreed, under the agreement of the parties, 


for the trial and determination, in these proceedings, of the suit of 
Patrick Coyle vs. the Succession of William Creevy, pending before 
this Court, under No, 8073 of its docket, that the judgment therein 
rendered, be and it is hereby reversed and avoided, and that plaintiff's 
demand therein be rejected, with judgment in favor of the succession 


of William Creevy, at the cost of plaintiff in both Courts. 
69 
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No. 8379. 


JOSEPHINE EsKHOLM vs. WILLIAM®E. Rav. 


Where a judgment from bed and board is rendered in a suit by the husband against the wife, 
who reconvenes and prays for a divorcee, and it does not say in whose favor it is rendered, 
the Court will infer that it was rendered in favor of the wife, where the custody of the 
issue of the marriage is given to her, and the community is condemned to pay costs. ° 

On a subsequent proceeding for a divorce, each claiming the benefit of the judgment and al- 
leging the expiration of one year and absence of reconciliation, the Court will pronounce 
judgment in favor of the wife, and award her the custody of the child on a prayer for the 
amendment of a judgment against her, appealed by the husband. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


Sambola & Ducros, for Plaintiff and Appellee. 
Mott, Kelly & Saunders, for Defendant and Appellant. 


The opinion of the Court was delivered by 

BermupeEz, C.J. The difficulty presented in the determination of 
this cause consists in ascertaining in whose favor was rendered the 
judgment upon which husband and wife predicate their demand for a 
divorce. 

The plaintiff sued his wife for a separation from bed and board. 
She answered by a general denial, setting up a reconventional demand . 
containing grave charges against her husband, and concluding with a 
prayer for a divorce, and for the custody of their minor son. 

The decree of the judgment rendered reads as follows: — 

“It is ordered, adjudged and decreed, that there be judgment 
decreeing a separation from bed and board between the plaintiff, Wm. 
Rau and Josephine Eskholm, his wife, defendant and plaintiff in recon- 
vention, and that the cost of this proceeding be charged to the commu- 
nity existing between them. 

It is further ordered, that the minor child, William Edward Ran, 
issue of the said marriage, be given into the care and custody of 
defendant, Mrs. Josephine Eskholm, wife aforesaid. 

The judgment was rendered December 20th, 1878, and signed Jan- 
uary 6th, 1879. 

On the 6th of January, 1880, William Rau, claiming that the judgment 
had been rendered in his favor, alleging the expiration of one year 
without reconciliation, prayed for a divorce. 

On the next day after the expiration of the year, upon similar aver- 
ments, Mrs. Rau prayed in like manner. 

After a joining of issue, each litigant claiming the judgment to have 
been rendered in his or her behalf, the District Judge arrived at the 
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conclusion that the judgment had been rendered in favor of society, 
but for neither of the litigants, and he dismissed both petitions for a 
divorce, at the respective costs of the petitioners. 

From this judgment Wm. Rau has appealed. Josephine Eskholm, 
the wife, prays for an amendment of the judgment by the allowance of 
a divorce against her husband, and of the custody of their child. 

It is clear, that as the judgment secures a separation, it was rendered 
in favor of one of the litigants, therefore against the other. Were it 
not so, it would then be a judgment in favor of both, which is a 
legal impossibility. It is responsive in appearance as well to the 
prayer of the original petition as to that of a reconventional demand, 
inasmuch as a separation a mensé et thoro only can be granted where 
a dissolution a vinculo is asked. 

It is material to note that Wm. Rau interposes no impediment to the 
custody of his son being awarded to the mother. 

It is not easy to discover what occult motive impels each litigant to 
insist that the judgment of separation was rendered in his, or her be- 
half, but it may be discernible. Whatever it be, their differences have 
to be adjusted, as one of them is entitled to a divorce, a year having 
since elapsed and no reconciliation has taken place. 

We can neither affirm the judgment, nor reverse it, to remand the 
case. We must decide the controversy as, in our opinion, it should 
have been settled. 

Neither can we revise the judgment of separation, as it has not been 
appealed from, and both parties have acquiesced in it. We must 
construe it. 

From the fact that it awarded the custody of the child to the mother, 
and condemned the community, represented by its head and master, 
the husband, to pay cost, as also, from the circumstance, not before 
mentioned, that on a previous trial of the reconventional demand, a 
judgment subsequently set aside on a technicality was rendered, by 
the same Judge, in favor of the wife, dissolving the bonds of matri- 
mony, we consider that the balance ef probability strongly prepon- 
derates in her favor, and we conclude that the judgment of separation 
was rendered in her behalf, on her reconventional demand. This view 
will relieve her from the costs of the litigation, as she has prayed for 
an anfendment of the judgment appealed from. 

With this solitary’ exception, the judgment te be rendered will no 
doubt prove satisfactory to both parties, a result which the judiciary 
hardly ever accomplishes. 

It is, therefore, ordered and decreed, that the judgment of the 
lower court be reversed, and proceeding to render such judgment as 
should have been rendered: 
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It is ordered, adjudged and decreed, that there be judgment in favor 
of Josephine Eskholm, dissolving the bonds of matrimony between her 
and William Rau, contracted in New Orleans on the 28th of March, 
1876; that the care and custody of their minor son, William Edward 
Rau, be entrusted to her, with a reserve of all the rights for support 
and assistance which the law awards, and of all rights she may have 
in and to the community, and otherwise, against her husband, who 
shall pay costs in both courts. 

Levy, J., absent. 








No, 8488, 
STATE EX REL. L. ARNAULD Ys. E. A. BURKE, TREASURER. 


The Register of Conveyances has no preference over a deputy clerk for his salary, out of the 
judicial fund, the salaries of both constituting judicial expenses. 

Art. 146 of the Constitution, by declaring that all judicial expenses shall be paid by preference 
out of the special judicial fund, declares by implication that the rights of all those who 
constitute the judicial organization for the Parish of Orleans, are of equal rank and 
dignity. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


Carleton Hunt, A. J. & O. Villeré, for Relator and Appellee: 


When the Constitution has fixed the salary of an officer, to be paid out of a special fand, 
all acts of any branch of the government which prevent or modify the execution of such 
a provision are unconstitutional, null and void, 32 A. 1213. 

The salary of the Register of Conveyances ia fixed by the Constitution and is to be paid 
out of the Judicial Expense Fund for the Parish of Orleans, by preference over warrants 
issued only by legislative authority. Const. Arts. 144, 146. 


Spencer & White, for Defendant and Appellant : 


The Relator is not entitled to a preference over the salaries of the deputy clerks. 

The preference established by the Constitution is in favor of the judicial expenses. It may 
be doubted whether the salary of the Register of Conveyancea is a judicial expense. 
Const. Art. 146. ' 

If not, then, instead of giving a preference in his favor, the Constitution has ordained one 
against him. 

If the salary of the Register of Conveyances be a judicial expense, then it is governed by 
the rule of preference in favor of all judicial expenses established by the Constitution, 
ubi lex non distinguit nee nos debemus distinguere. 

The fact that the Constitution fixes the salary of the Relator does not relieve him from 
the operation of Article 146. The mode of payment—the ‘preference in favor of the 
judicial expenses "—is as much a part of the Constitution aa is the provision fixing 
Relator’s salary. The two provisions must, under the rule ut res magis valeat quam 
pereat, be construed so as to give effect to both. 

The Constitution having determined a mode of payment—a preference in favor of the 
judicial expenses—that mode is exclusive of other modes, under the rule of inclusio unius. 
Being so exclusive, it precludes allowing a preference in favor of Relator, against and par- 
amount to the preference fixed in the Constitution. 
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The ease of Collens vs. Burke, 32 A. 1213, is inapplicabie to the instant issue. That case 
involved measuring a statute by the Constitution—this, measuring the Constitution by 
its own provisions, henee enforcing the provision in favor of the judicial expenses written 
in the Constitution. 


Miller, Finney & Miller, for E. Meister, Co-Appellant: 


The provisions of the Constitution directing that the Register shall receive his salary, to 

be paid out of the judicial fand, and that the judicial expenses of this parish shall be paid 

out of that fund, are at least of equal dignity. and the Register can claim no preference 

over judicial expenses. 

The Constitution itself fixes a part of the judicial expenses, provides the modes of ascer- 

taining the residue of such expenses, and those expenses thus adjusted have, at least, the 
_ Same sanctity and right of payment out of the judicial fund, as the salary of Relator. 

3. It is only by a liberal construction in his favor, that the payment of the salary of the 
Register of Conveyanees, out of the judicial fund, pari passu, with the judicial expenses, 
can be admitted, the preference declared by Article 146 being in favor of the judicial 
expenses. 


T. J. Semmes & Payne, for Relator and Appellee, on application for 
rehearing. 


The opinion of the Court was delivered by 
Bermupez, C.J. The Relator, who is the Recorder of Conveyances 
for the Parish of Orleans, and whose annual salary is fixed by the Con- 


stitution, Article 144, at $2,500, claims to be paid, by preference, over 
all others seeking payment, out of the fund created by the Constitution, 
Article 146, and known as the “ judicial fund,” where their salary is not 
likewise fixed. 

After issue joined by the State Treasurer, the lower court rendered 
judgment agreeably to the prayer of the petition. From this judgment 
the defendant and a deputy clerk, who alleges an interest within our 


jurisdiction, have appealed. 

The differences of the parties arise from a shortness of the fund out 
of which they are to be paid, and are now submitted for adjudication. 

The contention here is, that not only is the Relator not entitled to a 
preference, but that he ranks next to those who truly form part of the 
judiciary department, and who are recognized as such; that at best, 
the Relator can only ask and be allowed an equal participation in 
the judicial fund. ; 

The Article (146) upon which the litigation hinges, provides: “ All 
fees and charges fixed by law for the various courts of the Parish of 
Orleans, and for the Register of Conveyances and Recorder of Mort- 
gages of said parish, shall enure to the State, and all sums realized 
therefrom, shall be set aside and held as a special fund, out of which 
shall be paid by preference, the judicial expenses of the Parish of 
Orleans, provided that the State shall never make any payment to any 
Sheriff, Clerk, Register of Conveyances, Recorder of Mortgages of the 
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Parish of Orleans, or their deputies, for salary, or other expenses of 
their respective offices, except from the special fund provided by this 
eS Article, and any appropriation made contrary te this provision shall be 
a null and void.” 

This Article clearly conveys the idea that all the fees mentioned in it 
shall accrue to the State, but that they shall be kept separate for the 
payment, by preference, of the judicial expenses of the Parish of 
Orleans, the balance, if any, remaining thereafter, to be subject to be 
applied by the State, without preference over the judicial expenses, to 
such of her creditors as, under some legal appropriation, may be entitled 
to be satisfied out of it. The object of the Article was to secure, by a 

vy Constitutional provision beyond the reach of legislative action, the 
payment, above all, of the judicial expenses of the Parish of Orleans. 
In the absence of any formal expression in the Constitution, as to who 
the officers are, who may be entitled to share or participate in a distri- 
bution of the fund realized, a litigation has arisen which this Court has 
adjusted. Of the ruling made in that controversy, this Court has the 
tight to take and takes official notice, the more so, as the Relator was 

a party to it. See O. B. No. 55, fol. 146, not reported. It is referred 

» to, however, only as an incident. 

Had not the Constitution mentioned the Relator, in a manner which 
leads to the inference that he is to be considered, for the purpose of 
the disposition of the fund in question, as attached to the judicial 
organization, it might be a matter involved in considerable doubt, 
whether he could be regarded as belonging toit at all. He is neithera 
judge, nor a clerk, nor a sheriff, who are generally considered as repre- 
senting, each one in his sphere, the judicial authority ; the judge to 
decide, the clerk to keep a record and to issue process, the sheriff to 
execute the orders and mandates of the Court. 

Conceding, therefore, that the Relator is entitled to be paid out of 
the funds constituted by the fees received and paid into it, the question 
presents itself, whether he is entitled to a priority over the others who 
are also directed to be paid out of it. . 

In support of that theory, the argument is made that his salary being 
fixed by the Constitution, must, like that of all the other officers simi- 
larly situated, be paid anterior to that of the other officers whose pay 
has not been fixed by the organic law. In justification of such aclaim, 
the Court is referred to the ruling in the Collens’ case, 32 A. 1213. 

We do not consider that, by the terms of the Constitution, the Relator 
is entitled to the privilege which he asserts. One provision of the 
Constitution does not necessarily control another, unless it clearly 
appears that it was so designed. The Article to which the Relator 
points as fixing his salary, must be taken and construed together with 
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the other Article, which directs from what source and in what manner 
that salary shall be paid. If one Article controls the other, it is surely 
not that which fixes the amount of the salary, but rather that which 
circumscribes its mode of payment. To view them in a different light 
would be to ignore the fundamental canon of interpretation, which 
forbids the nullification of important expressions of a law, where effect 
ean be given to all of them. 1 A. 162; 14 A. 419; 21 A. 407; 32 A. 597; 
R.C.C. 17. 

The object which the Convention had in view, when it fixed the 
Relator’s salary, could only be to place it beyond legislative reach. It 
could not be to entitle him to a preference over those who belong really 
to the designated local judicial organization. Construing the provisions 
invoked, as the Relator claims that they should be, would be to make 
the Constitution read, that the Relator is to be paid first, and in full, 
out of the judicial fund, and that nert to him, the judicial expenses are 
to be satisfied. 

The designation of a mode of payment, namely: the payment of all 
judicial expenses out of the judicial fund, by preference, implies a 
placing of all the parties representing them on a level of equality. 

The argument that, if the construction contended for, be not put on 
those Articles, the legislature may materially affect the rights of the 
Relator to be paid out of the same source, is one ab inconvenienti, which 
cannot be addressed to this Court, and which lacks solid foundation. 

The authority referred to—the Collens’ case—does not sanction the 
claim of the Relator. In that case, the Court declared that the legisla- 
ture could not impair a constitutional immunity, because not warranted 
in so doing. 

In this case, the Court*is not called on to pass upon the constitu- 
tionality of any actual legislative action, but solely to measure the 
Constitution by itself. 

While the Constitution fixes and restricts the salary of certain named 
officers, among whom the Relator, who are directed to be paid, out of 
the judicial fand, it expressly authorizes the legislature to provide for 
the payment of other designated officers, Arts. 143, 144, 145, 146; but 
only out of this identical fund. As the legislature is empowered to 
appropriate from that fund and not from any other, to pay the officers 
mentioned, it can exercise the power delegated, but not further than 
granted. 

If the fund prove insufficient to pay as well the officers whose salary 
is fixed by the Constitution, as those whose pay is fixed by the legisla- 
ture, the irresistible and equitable consequence is, that the fund which 
is constituted by the yieldings of the officers representing the judicial 
fund, must be ratably subjected and distributed in satisfaction of those 
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expenses, which are together entitled, without discrimination, to a 
preference over all other claims which might be satisfied by the State 
out of the same fund. p , 

It is well observed by the able counsel who represent the appellants, 
that it seems difficult to appreciate that the Relator should have a 
a preference, because of those provisions in the Constitution on which 
he relies, when the same Constitution, in terms equally mandatory. 
exacts that the judicial expenses shall also be paid from the same fund 
upon which he attempts to found his preference. 

Indeed, while the Constitution enacts that the Relator shall be paid, 
it likewise decrees that the judicial expenses shall also be paid, and as 
to both, it commands that they be satisfied out of the same fund, pari 
passu, the several claims enjoying an equal dignity. 

The complaint that, as at present existing, the source of revenue 
out of which the fund is to be formed, is insufficient to pay the Relator 
and the other remaining officers, is no doubt meritorious, but not when 
addressed to this Court. It should be directed to the body which has 
the power to relieve them by providing for more abundant means of 
payment. 

Were we to sanction the theory urged on behalf of the Relator, we 
would be amenable to the founded charge of violating the fundamental 
maxim, that every positive direction contains an implication against 
everything contrary to it, or which would frustrate or disappoint the 
object of the provision. Cooley, C. L. 88. 

We regard the Constitutional Articles, considered in this case, as 
designed to secure to each and every participant an equal right to be 
paid his salary, from the amount to be applied, by preference over all 
who do not represent the judicial expenses, out of the judicial fund. 
and ratably in case of inadequacy. 

The judgment of the lower court is erroneous. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be reversed, and proceeding to render such judgment as should 
have been rendered. ’ 

It is ordered, adjudged and decreed, that the demand of the Relator 
to be paid his salary, by preference or priority, out of the judicial fund, 
be rejected; and that the right of all the officers representing the 
judicial expenses, to be paid out of said fund, be recognized and 
declared to be of equal dignity. \ 

It is further ordered, that appellee pay costs in both Courts. 


DISSENTING OPINION. 


Pocnut, J. The interpretation which I place on the Articles of the 
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Constitution creating Relator’s office and providing for the payment of 
his salary, compels me to dissent in this case. 

In fixing the amount of his salary, and directing its payment from the 
judicial fund created by the Constitution, the framers of that instru- 
ment intended to place the payment of Relator’s salary, in its entirety, 
beyond the possibility of a reduction, or of a pro rata distribution, by 
legislative enactment. * 

While equity would require the full or equal payment of the salary 
of all other officers entitled to participate in that fund, the constitu- 
tional mandate, being clear and unequivocal, must and should have 
been obeyed. 

If unjust, in its enforcement by present legislation, the remedy must 
come from the General Assembly, and cannot be supplied by the 
judiciary. 


DissENTING OPINION. 














FENNER, J. I am compelled to dissent in this case. 

The mandate of the Constitution that the Relator “‘ shall receive an 
annual salary of twenty-five hundred dollars,” and that the same shall 
only be payable out of the judicial expense fund, must be obeyed, and is 
beyond legislative control, directly or indirectly. Provisions as to the 
Constitution and amount of said fund, and as to the amount of judicial 
expenses, not fixed in the Constitution itself, are left subject to the 
legislative discretion. That discretion cannot be validly exercised in 
such manner as to impair or defeat Relator’s constitutional right to 
receive $2,500 out of the fund. 

Such is the clear doctrine of the Collens case. 
















On APPLICATION FOR REHEARING, 


Topp, J. We find nothing in the able arguments, made in support 
of this motion, to induce us to alter our decree. 

This entire subject received our earnest consideration when a case 
with the same title was before us last year, and not reported. See O. 
B. p. 146. And in considering that case, we were brought to the same 
conclusion expressed in the one now before us. 

We there said: 

‘‘ We, therefore, conclude that the judicial fund in question must be 
primarily affected without any priority to preference, inter sese to the 
payment of the salary, and of the proper office expenses of the clerks 
of the Criminal and Civil District Courts, of the clerks of the City 
Courts, of the sheriff of the Criminal District Courts, of the Register of 


Conveyances, and of the Recorder of Mortgages of the Parish of Orleans, 
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and to the office expenses of the sheriff of the Civil District Court, and 
of the constables of the City Courts, in the proportion, and to the 
extent, in which those salaries are fixed by the Constitution and by 
law, and those expenses are allowed and regulated by Statute.” 

Subsequent investigation and study has but served to confirm us in 
the views then expressed. 

All the items of expenditures mentioned in the Article in question 
(146) by its terms, are equally obligatory. The judicial expenses shall 
be paid out of this fund, is the imperative language of the Constitution, 
and in the same Article that provides for the salary of the Relator. 
And judicial expenses are essential and inevitable, without which there 
can be no courts. The constitutional mandate being, that they must 
be paid, and paid out of a particular fund, was sufficient, without a 
designation or estimation of such expenses, which, if not impossible, 
would have been out of place in the organiclaw. But when, under laws 
framed in furtherance of the mandates of that instrument, or by the 
exercise of the required authority, those expenses were fixed and deter- 
mined as debts of the State, such determination was equally as effec- 
tive, as if they had been specified in the Constitution itself. They 
were and are the judicial expenses that that instrument contemplated, 
and ordered to be equally paid, and paid out of the same fund with 
Relator. As to these payments and to whom they must be made, the 
Constitution does not discriminate, nor can we do so. If the special 
fund proves insufficient to pay all, it is a misfortune, and a misfortune 
in which all interested therein must share alike. Just as in case the 
general fund should be inadequate to pay the salaries of officers whose 
salaries are fixed by the Constitution, the officers entitled thereto must 
ex necessitate submit to a proportionate reduction. 

Rehearing refused. 

Justices Poché and Fenner adhere to their dissenting opinions. 








No. 8360. 


JoHn A. BAJOURIN vs. DANIEL S. RAMELLI. 


A judgment previously rendered, in execution of which a fieri faciag has issued, cannot be 
. afterwards set aside by an ez parte order with a hearing, or notice to the party in interest. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


B. R. Forman, for Plaintiff and Appellant: 


1. A Judge in one division of Civil District Court cannot sit in another division. Constitu- 
tion, Art. 30. 
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2. A final money judgment cannot be annulled and a fert facias quashed and seizure released 
by an ez parte order, without notice or citation. 


A, Goldthwaite, for Defendant and Appellee: 


After an order stayiag proceedings against person and property of one applying for respite, a 
suit pending in another court cannot be proceeded with, but should be cumulated with 
the respite proceedings. 2 Martin N. S. 163. ; 

A court is bound, ex parte, to quash an execution issued on judgment so illegally obtained. 
Acts 1870, No. 86. ? 


The opinion of the Court was delivered by 

Pocuk, J. The facts of this controversy are as follows: 

On September 25th, 1880, plaintiff filed a suit for debt against the 
defendant, and the suit was allotted to Division B. of the Civil District 
Court. 

On November 26th, 1880, defendant filed his application for a respite, 
and an order suspending proceedings against him was issued on the 
same day from Division E., to which those proceedings had been 
allotted. 

On December 2, 1880, defendant moved, in Division B., that plain- 
tiff’s suit be cumulated with the proceedings for respite in Division E., 
and his motion was overruled. 

On February 15, 1881, judgment was rendered in Division B. against 
defendant, who had filed in that court, on November 15, 1880, an 
answer and a plea in reconvention, and on May 11, 1881, execution 
issued on said judgment. 

On May 20th, 1881, a judgment was rendered by Division E., re- 
fusing a respite to Ramelli, but ordering a cession of his property for 
the benefit of his creditors; and on June 1, 1881, a provisional syndic 
was appointed to administer his estate. 

Now, on June 7th, 1881, on motion of the provisional syndic, who 
recited all the foregoing facts and proceedings, and alleged the abso- 
lute nullity of the judgment against Ramelli, an order was rendered in 
Division B., in the absence of the Judge thereof, by the Judge of 
Division E., quashing the writ of fi. fa. issued on May 11, 1881, and 
setting aside all seizures made thereunder. 

The present appeal was taken from that order, which is alleged to 
be illegal, null and void, because it was granted ex parte, without 
notice to Barjourin, and by an incompetent Judge. 

Under the‘view which we take of the proceeding, we shall treat the 
orderor decree as though it had been rendered by the Judge of Division 
B. himself, and even with that concession, we cannot escape the con- 
clusion that such an order, which is equivalent to a decree setting 
aside a judgment previously rendered by the Court, could not be made 
ex parte, without notice on, or hearing of the party in interest. 
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Act 86 of 1870, on which appellee relies, does not bear him out, and 
has no application to such a proceeding. 

That Act was intended to prevent a conflict of jurisdiction between 
the several courts of this State, and to that end it prohibited a Judge 
from issuing any order, writ or decree which would, in any manner, 
interfere with, or interrupt proceedings in a cause pending in another 
court, and it required the Judge, in such cases, to revoke, either at 
chambers or in open court, any such order or decree thus illegally 
rendered. 

We see nothing in the Act to justify or warrant any Judge to annul 
or set aside, ex parte, a judgment previously rendered by him contra- 
dictoyily between the parties, under the circumstances of this case. 
The authorities quoted by appellee turn upon cases in which an appeal 
was taken from judgments rendered under similar circumstances ; but 
in this case no appeal was taken from the judgment complained of, the 
attempt being made to avoid its effect by means of an ex parte order, 
in a proceeding absolutely irregular, unwarranted by law, and therefore 
null and void. 1M. 193; 3M. 39; 2N.S. 163. 

It is, therefore, ordered, that the decree of June 7th, 1881, quashing 
the writ of fieri facias issued in this case be annulled, avoided and re- 
versed, and that the parties be restored to the position which they 
occupied previous to the issuance of said order, at the costs of appellee. 








No. 8333. 
JOSEPH WEISE vs. C. V. THIBAUT, SHERIFF, ETC. 

The title of Act No. 88 of 1880, conforms to Art. 29 of the Constitu- 
tion ; does not embrace more than one object, and expresses that object 
sufficiently. d 

The rice-flume tax authorized by Section 6 of Act No. 88, being a 
parish tax, conforms to the requirements of equality and uniformity, 
under Constitutional Article 203, being equal and uniform as between 
all persons of the class subject to the tax and within the limits of the 
authority imposing it. 29 A. 283; 26 A. 493; 27 A. 396. 

Judgment affirmed. 

PPEAL from the Eighth Justice’s Court, Parish of Plaquemines. 
Barry, J. 





E. Howard McCaleb, George J. Denis, for Plaintiff and Appellant. 
R. T. Beauregard, District Attorney, T. A. Flanagan, for Defendant 
and Appellee. 





The opinion of the Court was delivered by FENNER, J. 
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No. 8523. 


Eviza E. MARSHALL ET AL. Vs. SARAH H. PEARCE ET AL. 


Where a will says: I give and bequeath to my wife property, to have and to hold during her 
natural life ; after her death, I give and bequeath the same property to my grandson, it is 
void as a probibited substitution. 


. The first bequest constitutes an imperfect ownership for life, and not an usufruct. 


The second bequest, by its terms, takes effect only after the death of the first legatee. 

The charge on the first legate’ ‘‘ to preserve and return” need not be express, and here it is 
necessarily implied. 

This case is distinguished from 31 A. 456, and similar cases. Roy vs. Latiolas, 5 A. 552, 
overruled. 


PPEAL from the Twelfth Judicial District Court, Parish of Rapides. 
Barbin, J. , 


Rk. J. Bowman, for Plaintiffs and Appellees : 


The will contains a substitution, for the following reasons : 

1. Because it is drawn in the exact language of the entail of the common law and the substi- 
tutions limited by the ordinance of 1747, and probibited by the Code Napoleon, Kent, Vol. 
4, pages 20 and 21, and what was an entail or substitution then, must be one now. 

2. Because the devise of the movables is not included is the devise to Joshua Pearce, but is 
to Mrs. Pearce in absolate ownership; but they are devised to Mrs. Pearce by the same 
clause by which the land is devised, and inseparable from it, and if the movables are in 
absolute ownership, the land must be. 

3. The land being devised in absolute ownership to Mrs. Pearce during her life, no title will 
vest in Joshua Pearce until her death, and upon the contingency of his surviving her, and 
is therefore a substitution. 

4. Ifthe will should be held valid, its dispositions are beyond the disposable portion. 


J. G. White, W. F. Blackman and James Andrews, Jr., for Defendants 
and Appellants: 


It is not a substitution to give a life estate or usufruct to one and the naked property to 
another that is in existence, at the time the donation is made, and who is capable of 
inheriting. Arts. Civil Code, 1529, 1522; Robinson Reports, 115; 3 An. 499; 5 An. 552; 
10 An. 28; 31 An. 456. 

A donation mortis causa, for more than the disposable portion, is not null, but reducible to 
that.quantum. Civil Code, 1502. 

The disposable portion, where the disposer leaves three or a greater number of children, is one- 
third. Civil Code, 1493. 

To determine the reduction to which donations are liable, to the value of the property at the 
time of the death of the testator, must be added fictitiously the value of the property dis- 
posed of either inter vivos or mortis causa, from this the debts of the estate must be 
deducted, and the disposable quantum is calculated on the balance. Civil Code, Art. 1505. 

If the disposition of an usufruct or annuity, the value of which exceeds the disposable por- 
tion, the forced heirs can either execute the disposition or abandon to the donee the own- 
ership of such portion of the estate as the donee had a right to dispose of. Civil Code, 
Art. 1499. 





The opinion of the Court was delivered by 

FENNER, J. This is a suit by two of the children and forced heirs, 
to annul the following willof Joshua Pearce, as containing a prohibited 
substitution : 
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“ First. I give and bequeath unto my beloved wife, Sarah H. Pearce, 
the upper part of my plantation upon which I reside, situated on Bayou 
Beeuf, in the Parish of Rapides, containing one hundred acres, four acres 
front and twenty-five acres deep, running parallel with the plantation 
of W. J. S. Johnson, together with all the improvements and movables 
thereon, to have and to hold during her natural life.” 

‘‘Ttem. After her death, I give and bequeath unto my grandson, 
Joshua Pearce, son of William and Martha Pearce, the above described 
land and improvements.” 

The simplest test of the substitution prohibited by our law, is that it 
vests the property in one person, at the death of the donor, (in case of 
testaments) and, at the death of such person, vests the same property 
in another person, who takes the same directly from the testator, but 
by a title which only springs into existence on the death of the first 
donee. Such a disposition destroys the power of alienation of the 
property by the first donee, because he is bound to hold it until his 
death, in order that the person then called to the title may take it. At 
the same time, no power of alienation exists in the second donee during 
the life of the first, because his title only comes into being at the death 
of the latter. 

The practical mischiefs, which the prohibition is intended to prevent, 
are: that such dispositions place property out of commerce ; and that 
they are a cause of deterioration of property and preventive of its 
improvement, because the possessors, conscious that they can neither 
profit by improvements, nor transmit them to their heirs or chosen suc- 
cessors, are naturally tempted to get the most out of the property with 
the least expense upon it. Other mischiefs are mentioned by Marcadé, 
3 vol. p. 366. 

It is obvious that the disposition of the will now under consideration 
falls within the prohibition under the above test, and entails the very 
mischiefs above mentioned, unless, under some possible interpretation 
of the language thereof, it can be held to import an immediate bequest 
of the naked ownership of the property to Joshua Pearce, the grandson. 
subject to a mere usufruct in the widow during her life, which would 
bring it under the jurisdiction of C. C. 1522. 

We think that under the Code Napoléon, there is no room for doubt 
that the provision in favor of Mrs. Pearce would be considered a mere 
usufruct. That Code recognizes but one kind of ownership, defined to 
be “the right of enjoying and disposing of the things in the most 
absolute manner.” C. N. 544. 

The authors agree that this definition includes, as one of the essential 
characteristics of ownership, that it should be, actually or potentially, 
perpetual. Thus, Demolombe says: “Le droit de propriété est per- 
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pétuel; et nous avons cité plus haut un considérant d'un arrét de la 
cour de cassation, qui déclare qwil ne saurait étre borné par le temps 
* * * Dou il faut conclure qu'une concession a terme ne saurait étre 
translative de propriété.” 1 Demolombe, distinc. des biens, No. 546. 
Hence, it is held that sale or other concession of property, for life, or 
fora term, not being translative of property, conveys merely an usufruct. 

14 Merlin Rép. “ Usufruit,” p. 362 ; 1 Demolombe, distinc. des biens, No. 
500. 

Our Code, however, treats of ownership in a different manner. It 
divides it into perfect and imperfect ownership. The perfect ownership 
is perpetual. ‘On the contrary, ownership is imperfect, when it is to 
terminate at a certain time or on a condition.” C. C, 490. 

. Thus, the Code distinctly recognizes the right of ownership for a 
term; and though this ownership be imperfect, and though the rights 
derived therefrom be subject to certain restrictions not attached to 
perfect ownership, it is nevertheless a distinct right of property in the 
thing so held. It is, therefore, entirely distinct from an usufruct, which 
is defined to be “the right of enjoying a thing, the property of which is 
vested in another.” C. C. 533. 


Imperfect ownership is exclusive of any co-existing ownership of the 


same subject, in another, during the term of its own duration. This is 
of the essence of ownership, whether perfect or imperfect. C.C. 494. 

The argument, therefore, that a concession for life or for a term, 
must be an usufruct, because it cannot be an ownership, though valid 
under the French law, has no force under ours. It is, as we have 
shown, entirely competent to convey an ownership for life. 

We are then brought face to face with the question: What is the 
effect of the disposition of this will in favor of Mrs. Pearce? Does it 
confer an ownership for life? Or does it confer an usufruct ? 

The terms are, ‘I give and bequeath unto my beloved wife,” what? 
The usufruct of property ? No, the property. For what purpose? “ To 
be used, enjoyed and oceupied by her, during her natural life,” as in 
the case of the Succession of Law, 31 A. 456? No, “ to have and to hold 
during her natural life,” the technical habendum ac tenendum, which 
conveyancers have used immemorially as significant of the grant of 
property. If these are not terms conveying an imperfect ownership for 
life, what terms would do so ? 

Unless we should hold that every disposition by which a person 
gives, or sells, or otherwise conveys, property to another for life or for 
a term, is a constitution of an usufruct, we see not how such interpreta- 
tion can be placed on this will. Yet such a method of construction 
would negative the existence of that kind of imperfect ownership 
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which is to “terminate at a certain time,” and thus to render part of 
C. C. 490, nugatory. 

We find no words in the will suggestive, in any degree, of the consti- 
tution of the usufruct, and, still less do we find any capable of conferring 
any right whatever upon the grandson, prior to the death of Mrs. 
Pearce. 

Where should we find authority to impose upon Mrs. Pearce the obli- 
gations of an usufructuary ? How should we require her to give security, 
(C. C. 5589) to make necessary repairs, (571) to keep up roads, bridges, 
ditches, levees, etc. (578)? How should we be authorized to decree the 
absolute extinction of her right, prior to the expiration of the term fixed 
by the donor, on the ground of the abuse of her enjoyment of the 
property, (C. C. 621)? And whence would the grandson derive the 
right to claim the performance of such obligations, when, under the 
express terms of the will, the property is only given and bequeathed to 
him, “ after her death ?” 

Evidently, there is no language in the will, expressly or impliedly, 
imposing such obligations on Mrs. Pearce, or conferring such rights on 
the grandson. 

We do not believe such was the intention of the testator. We 
believe he intended his wife should hold this property, in imperfect 
ownership, free from interference by anybody, during her life. It is 
well settled that the “charge to preserve and return,” need not be 
express. It may be implied, and it is implied here. 

We have carefully compared the disposition of this will, in this 
respect, with those held void as substitutions in the following cases, 
without being able to discover any distinction, in principle, between 
them. Provost vs. Provost, 13 A. 574; Wailes vs. Daniel, 14 A. 578; 
Anderson vs. Pike, 29 A. 120. 

We find analagous decisions of the French Court of Cassation, holding 
void a disposition by which a testator bequeathed an immovable to one, 
with provision that, at his death, it should pass to another; and 
holding void another bequeathing to one with provision that, at his 
death, the property shall belong to another designated person. Journal 
du Palais, 1851, vol. 2, p. 478; Ib. 1850, vol. 1, p. 454. 

In all these cases, the charge to “ preserve and return,” was implied. 

The case of Succession of Law, 31 A. 456, rests entirely upon the use 
of the words qualifying the first bequest, ‘to be used and enjoyed and 
occupied by him during his natural life,” which the Court held to be, 
in themselves, clearly significant and descriptive of an usufruct; and, 
from this fact, the Court (not without difficulty) deduced the inference 
that, by the phrase, ‘‘ at his death to go to” others named, the testator 


° 





NEW ORLEANS, APRIL, 1882. 





Marshall et al. vs. Pearce et al. 





really meant to make these last immediate legatees of his estate, 
subject to the life usufruct of the husband. 

There are no similar words in this testament to support such a 
construction of either estate. 

Like considerations controlled the decision of the following cases, 
viz: Suecession of Ducloslange, 4 Rob. 409, where the donation to the 
first legatee was “* pour enjouir sa vie durant ;” Succession of Barker, 
10 A, 28, where the legacy was of the rent of a house to one during life, 
and of the house to another at the death of the first; Fisk vs. Fisk, 3 
A. 494, where the bequest was to A “ for his sole use and benefit during 
his natural life,” and at his death to others. 

The case of Roy vs. Latiolas, 5 A. 552, is the only one in which a 
bequest for life, without words expressly tending to qualify it as an 
usufruct, was held to import such. That decision was rendered at 
Opelousas, when but three Judges were in their seats, Chief Justice 
Eustis being absent. Judge Preston was the organ of the Court. Judge 
Slidell, in assenting, expressly referred to the “limited means he had 
had of examining the subject.” Judge Rost dissented. 

Its authority is of the weakest kind. The opinion rests upon the 
grossly unscientific proposition that “ there is no substantial difference 
between a life estate and an usufruct for life; the rights and duties of 
the parties are the same in each case.” Judge Rost rightly said: “ An 
estate for life is not an usufruct.” Obviously, there is not only a sub- 
stantial difference between an estate for life, or an imperfect ownership 
for life, and an usufruct, but they are absolutely inconsistent with, and 
contradictory of, each other; and the rights and duties of the parties 
are entirely dissimilar, as we have already shown. 

We cannot follow this decision. It renders the decisions quoted 
above, simply absurd. For of what use or moment would it have been 
to discuss the effect of the qualifying words in those several cases, if 
the mere fact that the bequest was for life, was sufficent to stamp it as 
an usufruct, and thereby to sustain the will ? 

With great respect for the ability usually displayed by the Judges 
who participated in that decision, we are compelled to say that the 
proposition on which it rests is so preposterously untenable, that we 
can only characterize it as an example of Homeric nodding. With all 
possible desire to effectuate testamentary dispositions, and to impress 
upon them a lawful, rather than an unlawful meaning, the language 
of this will and the collocation of the two bequests in separate and 
independent items, leave no possible doubt that the intention of the 
testator, clearly and unambiguously expressed, was, first, to give to his 
wife the ownership of this property during ‘her life ; and second, after 


her death to give it to his grandson. 
71 
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This implies, necessarily, the -charge to preserve and return; and 
under the imperative mandate of C. C. 1520, the disposition must be 
declared null, 

Judgment affirmed, at appellant’s cost. 















DISSENTING OPINION, 





BeRMuDEZ, C.J. Guided by the light of the jurisprudence of this 
State, I fail to see that the will of Joshua Pearce contains any prohibited 
substitution. 

To my mind, it is apparent that, when he bequeathed to his wife his 
plantation and movable effects, ‘ to have and to hold during her natural 
life,” he merely intended to give her the usufruct of that property, and 
that when he bequeathed to his grandson, Joshua Pearce, Jr., the same 
things, at the death of his wife, he meant to give him the naked owner- 
ship first, and the absolute ownership next, at the demise of his 
widow, 

In the interpretation of last wills, the intention of the testator must 
first be ascertained, and testamentary dispositions have to be under- 
stood in the sense in which they can have effect, rather than that in 
which they can have none. 

In construing a will, it has been said that the intention of the testator 
is the polar star by which the Court should be guided, and it is the duty 
of those who have to expound it, if they can, ex fumo dare lucem. In 
other words, the first thing to be done is to ascertain what was the 
intention at the time of making the will, and then to carry out that 
intention, find out quod voluit by interpreting quod dizit. 

Not only are these fixed and established rules by which Courts will 
be guided, but there are certain technical expressions of which the 
legal interpretation is different from that which in ordinary language 
would be attributed to them, and consequently in a will, in which such 
expressions may occur, may, in some cases, be made to operate in a 
manner different from that which may, apparently, by close and sharp 
analysis and criticism, beclaimed to have been intended by the testator, 
the duty of the Court being to give effect to all the words of the will, 
and to construe technical words in their proper sense, when they can 
consistently be so understood, to carry out a legitimate intention, par- 
ticularly where the technical words have a popular sense to the same 
effect. In testamentis plenius voluntates testantium interpretantur. D. 
50, 17,12; 7 L. 230; 8 L. 43; 2 A. 581; 7 A. 127; 7 R. 481. 

Where a testamentary disposition is susceptible of twointerpretations, 
one which will destroy it, and another which will execute it, the latter 
should unhesitatingly be preferred andcarried out. Melius valeat quam | 
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pereat, for the obvious reason that it must be presumed that the testator 
intended to do that which was legal, rather than that which was pro- 
hibited, 7 U.S. 416; 41.504; 4R. 409; 8 A. 113; Toullier 5, No. 
44; Duranton 8, No. 5162; 3 Marcadé, 418, 428; Merlin, Vo. Sub. Fid. 
Sec. 8, No. 7. 

The law of this State expressly permits dispositions inter vivos and 
mortis causa, by which the usufruct is given to one and the naked own- 
ership to another. R. C. C. 1712, 1713, 1522. 

It is striking that there exists, nowhere, any authoritative definition 
of a prohibited substitution, none is found, either in the Napoléon or 
our own Code, in the French, or our jurisprudence. 

It may, however, well be stated to be a disposition by which a 
testator intends to bequeath the full ownership of a thing to one person, 
charged to preserve and to return it, at his death, to a third person 
who, then only, inherits the same. Inother words, it is a disposition by 
which, after giving absolutely a thing, the testator arrogates to him- 
self, as though he had not divested himself of title to it, the right of, 
settling the succession of his legatee, by giving again the same thing 
to another legatee who is to own it, at the death of the first legatee. 

The thing intended to be received by the second legatee must be the 
same thing that was designed to be bequeathed to the first legatee, with 
all the rights which the first legatee had received, and which the 

testator possessed, at his death, to that thing. 
"The testator, in this case, has not bequeathed the full ownership of 
the land and movables to his wife. The very qualification of the 
length of her tenure repels the proposition, for it is of the essence of 
the right of ownership that it be perpetual. 

A true and crucial test, to be applied in such inquiry, is: - 

Whether, or not, the first legatee, gravatus, who takes immediately 
from the testator, would, by the predecease of the second legatee, who 
takes mediately from the testator, through the first legatee, acquire an 
absolute, indefeasible title té the thing bequeathed ; in other words, 
whether, or not, by the death of the second legatee, before the first 
legatee, (both surviving the testator) the first would remain such owner 
of the thing as the testator himself was in his lifetime. 

Where the answer is in the affirmative, there exists a substitution ; 
where it is in the negative, there exists none. 

Now, in this instance, would Mrs. Pearce, by the death of Joshua 
Pearce, Jr., before her, become the absolute owner of the plantation 
and movables? Evidently not. The conclusion irresistibly is, that 
there exists, therefore, no prohibited substitution, and that the will is 
perfectly valid. 
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The assumption that he gave the imperfect ownership is likewise fatal. 
That sort of ownership being recognized, as it appears to be, it follows, 
‘that it can be acquired and, therefore, transferred, as there is imposed 
no limitation touching the cases in which it can be conveyed, and can 
thus acerue. If this can be done, to take effect during life, there is no 
perceptible reason why it should not also occur, to take effect after 
life. I fail to perceive that the law concerning undefined, prohibited 
substitutions, extends to such cases. The law prohibits certain sub- 
stitutions, not all, for reasons of public policy, which are well known 
and need not be enumerated, not one of which appears to exist in the 
present instance. 

At the death of Joshua Pearce, it could not be difficult for the State 
assessor and tax collector to ascertain, at first sight, that Mrs. Pearce 
was the usufructuary, and Joshua Pearce, Jr., the naked owner of the 
property bequeathed. The first could lose nothing on account of un- 
certainty in the ownership of the things given by the testator. 

To say that the will of Law and that of Pearce are dissimilar, be- 
cause the former is expressive of the right of use and enjoyment by 
the legatee, while the latter is reticent on the subject, is to gratuitously 
negative the undeniable proposition, that legacies are essentially and 
invariably excluded from those privileges, unless when distinctly an- 
nounced. The right to use and enjoy are clearly implied in this case. 

A legacy of property to have and hold the same during life, is a life 
estate at common law, equivalent to an usufruct in the Roman, or civil 
law. , 

There does not exist among the reported cases adjudicated by this 
Court, any instance in which such a legacy ever was construed as one 
of ownership of any kind, and was consequently annulled, as contain- 
ing a prohibited substitution. Neither have I been able to find a 
solitary case in which a testamentary disposition was avoided on that 
ground, by less than a unanimous court, so true is it, that this should 
be done in glaring cases only. 

I think that the will of the deceased can legally and conscientiously 
be saved from destruction and annihilation by the provision of the 
Code, which permits the giving of the usufruct to one, and the naked 
ownership to another. 

The objection that the first legatee is charged to preserve and return, 
is not a test, for that is clearly the duty, the obligation of the usufruct- 
uary, as specially declared by law. RK. C. C. 567, 594; 18 A. 285. 

As was well said by Mr. Justice DeBlane: ‘The last will of those 
who depart this life is the last expression of their love, friendship or 
gratitude, and where it violates no law, that will, by far the most 
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sacred of all things, should be as respected as the grave of the dead.” 
30 A. 217. 

Unless this Court has flagrantly misunderstood and applied the law 
in its previous adjudications, it is difficult to perceive how the will of 
Joshua Pearce can be legally destroyed and blotted out of existence. 
31 A. 456; 10 A. 28; 5 A. 552; 3A. 494; 1R.115; 4R. 176, 409; 12 
R. 660; 13 A. 197; 7 A‘ 395. 

I, therefore, dissent from the opinion and decree. 

Levy, J., absent. 








No. 8391. 
PEorPLE’s BANK OF NEW ORLEANS vs. T. H. BALLOWE. 


Where an injunction issues against executory process, on the ground of extension of time by 
the plaintiff, the debtor's evidence must be positive and precise to show such fact. It will 
not otherwise be entitled to weight, particularly when contradicted by two disinterested 
witnesses, whose testimony was even superfluous in this case. 

When a vendee redeems property sold, from forfeiture to the State, by paying the taxes due 
thereon, he cannot set up against this unpaid vendor that his privilege and mortgage 
have been extinguished by the forfeiture. 

The privilege was dormant and revived. The debtor cannot keep both the property and the 
money. 

In case of appeal from the dissolution of such an injunction, damages will be allowed for a 
frivolous appeal. 


PPEAL from the Twenty-fourth Judicial District Court, Parish of 
Plaquemines. Livaudais, J. 


E. Howard McCaleb, for Plaintiff and Appellee : 


Injunction after injunction cannot lawfully issue from the same court, arresting execution 
upon the same, or even on different grounds—otherwise a creditor could be perpetually 
baffled by his debtor, and the administration of justice become a mockery and a by-word. 
12 A. 197-613. 

The defendant arresting the execution of a writ of seizure and sale, on the ground that 
time had been given him for paying the debt, should distinctly aver the length of time, or 
the duration of the delay on which he relies. Vague and indefinite allegations are insuffi- 
cient to support an injanction. The facts relied upon should be clearly set forth. 11 A. 
613; 4 A. 473; 7 A. 290. : 
The burden of proof rests upon him who has the affirmative of any issue. Ei incumbit 
probatio, qui dicit, non qui negat. H. D Evidence, Vol. ITI, p. 495; Louque, p. 237. 
Testimony of witnesses, taken under commission in a previous suit between the same par- 
ties, for the same cause of action, where there has been an opportunity for cross- 
examination, are admissible if the witnesses are absent or cannot be produced. 4N. S. 
449; 7 N.S. 267, 283; 1 L. 320; 15 L. 43; 1 A. 391. 

An agreement for indulgence, without consideration, is a mere nudum pactum, invalid 
and not binding. § 157, Daniel on Negotiable Instraments ; Parsons on Bills and Notes, 
Vol. 2, pp. 528-530. 

The laws relating to the forfeiture of property for non-payment of taxes will not be ex- 
tended so as to assist a vendee in thwarting his vendor, and thereby evading the payment 
of the price of property which he admits he owes. 27 A. 209. 
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7.. Even ifa mortgage be extinguished by the furfeiture of the property to the State, because 
of the non-payment of taxes, as soon as the mortgagor redeems and reacquires the prop- 
erty, the mortgage revives and reattaches to it in his hands. R. C. C. 3282, 3304; 16 A. 
225; 14 A. 587. The forfeiture was not irrevocable, and hence, on redemption, the mort- 

; gagee’s rights upon the property revive. Pothier De L'Hypothéque, Chap. III, §2. 

mors 8. A tax title acquired by a mortgagor enures to the benefit of the mortgagee. Blackwell on 
Sa Tax Titles, No. 999, and cases there cited ; 30 An. 853. 








T. A. Flanagan, for Defendant and Appellant : 


Depositions taken in another case which was never at issue, cannot be used in a subsequent 
case, even between the same parties, and partly involving the same issues, where other 
counsel is employed, who had no opportunity to cross the interrogatories and no notice 
of the intention to use them by a rule to show cause why they should not be used in the 
latter case, as required by Article 439, C. P. 

Where a mortgagee has been induced to expend large sums of money on the preperty mort- 
gaged, under a promise of extension, or further time to pay, made at the maturity of the 
note, the mortgagor is estopped from foreclosing, and may be enjoined until the expira- 
tion of the time promised. 

Where property under a conventional mortagage has been forfeited to the State for back 
taxes, under Act 96, 1877, and the time for redemption expires without the exercise of 
that right, either by the mortagor or mortgagee, the mortgage is extinguished and dead, 

Sa and a subsequent payment of the taxes, under the provisions of the Constitution of 1879. 

did not revive the mortgage which, once dead, is always dead. 





















The opinion of the Court was delivered by 
Bermupez, C.J. The defendant appeals from a judgment dissolving 
an injunction taken by him to arrest, for a second time, the seizure 
and sale of his property, ordered to pay the vendor’s notes sued on. 

ear < In his first injunction, he claimed that time had been allowed him by 
js the plaintiff. That injunction having been dissolved, on account of 
% the insolvency of his surety, he procured another one, based on the 
same ground, advancing further, that the privilege and mortgage 
claimed had ceased to exist, owing to a purchase which he averred he 
Se had made of the property, from the State, by redeeming it from forfeit- 
ae 3 ure, on payment of taxes due on it by him. 

The plaintiff, in answer to the appeal, prays for ten per cent. damages 
for a frivolous appeal. 

The defendant has failed altogether to substantiate the averment of 
extension of. time granted him. Ignoring the fact that he swore that 
the notes had been protested when they were not, we think that his 
testimony is exceedingly unsatisfactory. It should have been excep- 
4 tionally positive and precise. It is entirely deficient. If it prove 

anything, it is that no time was ever granted him. 

The president and cashier of the Bank, whose testimony was pro- 
duced contradictorily with the defendant, (whether the interrogatories 
were crossed or not is immaterial) negative the indulgence vaguely 

claimed to have been granted. The objection of the defendant to 
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that testimony is insignificant. As he had failed to prove the alleged 


extension, which it was incumbent upon him to do, this evidence was 
superfluous. ; 

The first ground of the injunction admits an actual indebtedness, as 
well as the existence of the security guaranteeing payment. It follows 
that the second ground, that of the extinction of the privilege and 
mortgage asserted by the plaintiff, is inconsistent and so cannot coéxist 
with it. It is not such as could be, nor was it even averred in the 
alternative. The former is destructive of the latter. 

Were it otherwise, itis devoid of merit. 

A mortgagor is, in duty and in honesty, bound to pay the taxes on 
the property encumbered by him to pay his debt. Should he fail to do 
so, and the property thereby be forfeited to the State, his redemption 
of it, in discharging the taxes, does not extinguish the mortgage upon 
it. The mortgage, which was only dormant, is vivified in favor of the 
mortgagee. Such tortuous movement, disreputable when accomplished 
with evil intent, cannot be tolerated by courts of justice, as it would 
be permitting a debtor to thwart his creditor by an ill practice. It 
is more particularly reprehensible in the case of a vendor seeking 
payment of the price of sale legitimately due him. 

Never has law, still less equity, sanctioned in a purchaser, the 
keeping to himself of both the property and the purchase money. He 
should give up the former, or pay the latter. 

In such eases the security awakes from slumber; it does not rise 
from the dead. Non a morte sed a somno resurgit. 26 A. 718 ; 27 A. 209; 
16 A. 225; 14 A. 587; 30 A. 853; R. C. C. 3282, 3304; Pothier Hyp. ch. 
iii, § 2; Blackwell on Tax Titles, No. 399. 

The defendant has clearly abused the equitable remedy of injunction. 

The payment of the first note at two years, was gratuitously extended 
till the 18th of December, 1880, when the second one. that at three 
years matured. The executory proceedings were brought on March 7th, 
1881. Since May 6th, following, by two groundless injunctions, the 
writ of seizure and sale has been chained, the defendant remaining in 
possession and the plaintiff kept out of its money, It is time that the 
writ be let loose. 

The plaintiff has asked damages for a frivolous appeal ; we think the 
same should be allowed. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be affirmed, with ten per cent. damages for a frivolous appeal. 
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No. 8461. 
S. H. KENNEDY vs. Succession or A. & E. McCoLviam. 


Servitudes may be proved by parol when they are based on prescription, but not otherwise, 
though parol is admissible to establish the character of an alleged title, without regard to 
the validity or effect of such evidence. 

A continuous apparent servitude may be acquired by prescription of ten years. 


PPEAL from the Nineteenth Judicial District Court, Parish of 
Terrebonne. Goode, J. 


Thos. L. Winder, for Plaintiff and Appellant : 


Title to a continuous and apparent servitude cannot be proved by parol. C. C. 2440, 2275 ; 
32 A. 839; 28 A. 678; 12 A. 213; 5 A. 132, 204; 15 A. 541; 3 Rob. 452. The opposite rule 
asserted by defendant and appellee is nut sustained by the cases from: 12th and 20th and 
25th Annuals. They ave all to be restricted to agreements relating to the fact and mode 
of use and enjoyment, as showing the kind of possession, whether as owner or in the right 
and by the permission of another, and the like. 

Plaintiff's bills of exception (Transcript, 49 et seq.) to the introduction of parol to prove 
title, etc., should be sustained, and the testimeny objected to should be excluded. 

The law governing the acquisition of continuous and apparent servitudes by prescription, 
is that of thirty years, without a title or good faith. C.C. 3504. The prescription of ten 
years, to be effective, must be based upon a possession in good faith under just title. C, 
C. 765. The law of the Code of 1202 was a naked possession of thirty years, and there 
was no other class of cases or kind of possession embraced within its provisions. By the 
enactment of Code of 1825, two distinct classes of cases were recognized, those resting on 
title and good faith and those on naked possession alone. By the eftect of Art. 3504, intro- 
duced as anew Article in the Code of 1225 for this special purpose, cases resting upon 
naked possession were taken out of the operation of Art. 765 and consigned to the thirty 
years’ prescription ; all other cases, viz., those resting on title and good faith, were left to 
the operation of Art 765, in which the prescription was changed from that of thirty years 
to ten. : 

. Laws in pari materia must be construed together, and that interpretation will be preferred 
which will give effect to all their provisions. C.C.17; 7 L. R. 166; 17 L. R. 407; 9 Rob. 
531; 19 L. R. 447; 13 A. 387; 14 A. 621; 5 A. 121; 32 A. 598. 

In the cases cited from 7th L. R. 55, and 33 A. 797, there was no discussion of Arts. 765 
and 3504 taken together, as laws in pari materia, either by counsel or the Court. To such 
cases the rules of stare decisis, and posterior legislative sanction do not apply. 


Jno. B. Winder, for Defendants and Appellees: 


If the owner of an estate stand by and see another expend money upon an adjoining estate, 
the latter relying upon an existent right of easement in the other estate, and do not inter- 
pose to prevent the work, he will not be permitted to interrupt the enjoyment of such 

? easement. 

- It isa rule of law, that when a statute has been interpreted by the courts, and is subse- 
quently re-enacted, the legislature is presumed to have acted with reference to the inter- 
pretation already given. 12 A. 81, 174; 13 A. 582. 

Art. 660, R.C. C., is construed liberally in favor of the interests of agriculture. 12 L. 503; 7 
A. 291; 15 A. 301. 

A will is a just title in cases of prescription. 4,Rob. 170. 

An agreement relative to servitudes may be proved by parol, (25 A. 55; 12 A. 108; 20 A. 339,) 
particularly when the agreement has been executed. Angel on Watercourses, Sec. 309. 

A continuous apparent servitude is prescribed by enjoyment of ten years without title. R. 
C. C. 765; 7 L. 55; 33 A. 797. 
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The opinion of the Court was delivered by 

Levy, J. Plaintiff, the owner of the Ardoyne Plantation, in the 
Parish of Terrebonne, on the Bayou Black, brought this suit against 
defendants, the owners of Ellendale Plantation, a contiguous estate 
below, on the same Bayou, in which he prayed for judgment in his 
(plaintiff ’s favor) ordering defendants “to close five certain ditches or 
canals leading from the Ellendale Plantation into petitioner’s lands at 
the points where they respectively intersect his said lands, ordering 
them to restore the land leading upon petitioner's plantation to the 
level and natural incline as existing in a state of nature, enjoining them 
from throwing the waters of the Ellendale Plantation upon petitioner's 
lands, by means of said canals and ditches, and decreeing to petitioner 
the full and exclusive control of said ditches or canals,” and for judg- 
ment condemning defendants to pay petitioners $5,000, actual damages 
incurred, and $2,000 annual damages, until the decision of this case. 

Plaintiff alleges, in his petition, that the Ardoyne Plantation extends 
in the rear of Ellendale, on the west side of Bayou Black ; that defend- 
ants have made, or caused to be made, at points where said Ellendale 
Plantation intersects that of plaintiff, five large canals or ditches, 
running parallel with each other, in a northeasterly and southwesterly 
direction, at a distance of about five arpents apart into plaintiff’s lands, 
and extending therein several arpents ; that said canals or ditches were 
cut some time‘in the year 1877, but the exact time is unknown to him ; 
that thereby plaintiff’s lands are subjected to an unnatural burden by 
receiving waters from the Ellendale Plantation, from which they would 
otherwise be exempt, and they throw water upon him, from which he 
would otherwise be exempt. 

Defendants, in their answer, deny generally, and make the following 
averments and allegations. They aver ownership of the Ellendale 
Plantation in the succession of E. E. McCollam, that it was 
purchased by the late John MecCollam from Tanner and Judan, 
by notarial act of 19th April, 1851; that said John McCollam, by his 
last will, duly probated January 22, 1867, bequeathed it to said Mrs. E. 
E. McCollam, who was immediately put in possession thereof; that 
said Ardoyne Plantation was formerly the property of Widow James 
Hanna, who conveyed one undivided half thereof to James J. Hanna, 
on 27th June, 1843, and the other half was acquired by Mrs. 8. Yorke, 
on 24th September, 1844, at a judicial sale in the succession of said 
Widow James Hanna; that on February 9th, 1859, said James Hanna 
and Mrs. Yorke conveyed the whole of said plantation to Alfred A. 
Williams; and on 27th of August, 1869, N. S Williams, executor of A. 
A. Williams, in pursuance of due and legal authorization, conveyed the , 


same to Mrs. M. MeD. Von Phul, and on January 3ist, 187f, said Mrs. 
72 
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Von Phul conveyed it to N. S. Williams, and at public sale, under Exe- 
eution vs. N. S. Williams, it was conveyed to plaintiff. It is admitted 
by all parties that the original titles and mesne conveyances, as above 
set forth, were duly made and the various acts mentioned duly recorded. 
Defendants aver that there are five ditches leading from Ellendale 
Plantation, at the rear thereof, into the land of plaintiff; that said 
ditches were cut by the then proprietor of Ellendale, John MeCollam, 
prior to the year 1858; that Ed. MecCollam, administrator, did cause 
three of said ditches to be extended on plaintiff’s land during the year 
1875; (giving the dimensions of said original and extended ditches); that 
these extensions were made to render serviceable and useful the ditches 
that were already cut, and to preserve them; that instead of plaintiff 
being injured, he is benefitted thereby; that Ellendale Plantation has 
a right to drain through said portion of Ardoyne, for the reasons: that 
by a compact made prior to the year 1858, between the then proprietors 
of the two plantations, in consideration of John McCollam granting to 
Hanna & Yorke the right to cut wood for sugar rolling purposes from 
a portion of Ellendale, said Hanna & Yorke granted and conveyed to 
McCollam a servitude of drainage in favor of Ellendale through Ardoyne, 
where said ditches were cut, which servitude has been continuously 
possessed and enjoyed ever since. That said ditches were cut in an 
open, public manner, at considerable outlay, and with the full knowl- 
edge of said Hanna & Yorke, and without objection on their part and, 
therefore, that plaintiff, claiming under them by mesne conveyances, is 
estopped from setting up his present claim. That said five original 
ditches have been used for the past twenty-three years, continuously, 
and this use has been open, public and uninterrupted, and of right and 
adverse tu the proprietors of Ardoyne, and they plead the acquirement 
of said servitude by the prescription of ten years. That ‘this portion 
of Ardoyne, situated below Ellendale, owes a servitude to the latter to 
receive its waters. That the extensions were made without objection 
by plaintiff, but with the encouragement of his agent, are of great 
service to plaintiff, who has availed himself of them, and is, therefore, 
estopped from objecting. That the devise to Mrs. E. E, McCollam, by 
will probated January 22, 1867, carried with it all servitudes enjoyed 
by it, including that of drainage now in contest, of which she and her 
representatives have been in possession and enjoyment, openly, pub- 
licly, uninterruptedly, and of right since January 22, 1867, by a just 
title and in good faith, and plead the prescription of ten years. They 
specially plead, further, the prescription of one, five and ten years. 

There was judgment in favor of defendants and against plaintiff, in 
so far as te main ditches are concerned, and in favor of plaintiff and 
against defendants in so far as the extension ditches are concerned, and 
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ordering defendants to close said extension ditches at the points where 
they lead from the main ditches, respectively, and to restore the land 
at said points to its natural level, and condemning defendants to pay 
the costs of suit. 

Plaintiff has appealed. 

As will be seen from the above statement of the pleadings, defend- 
ants rely upon the alleged compact between John McCollam and Hanna 
& Yorke, in 1858, as establishing the right to cut the main ditches and 
giving a continuous servitude of drainage thereby, on the lands now 
owned by plaintiff, and upon the prescription of ten years, based upon 
adverse possession during that period. The proof as to the primal 
grant and establishment of this servitude is wholly parol. 

By Article 471, R. C. C., a servitude established on an immovable 
estate is considered asan immovable. Articles 2440 and 2275, R. C. C., 
respectively require ‘that all sales of immovable property shall be 
made by authentic act or under private signature,” and “ every transfer 
of immovable property must be in writing.” It is not contended, in this 
case, that the servitude was granted by any written instrument, and it 
is claimed that, if the right were relied upon alone, as arising from a 
verbal contract or agreement, it should necessarily fail of recognition. 
In Bailey vs. Ward, 32 A. 840, the Court said: ‘‘ We do not consider 
that the late Court, by remanding the case, intended to permit the 
introduction of parol evidence to show title to an element of ownership 
of real estate, but merely to allow the defendant to establish the char- 
acter of his alleged title, in view thereafter of passing upon the validity 
of oral testimony, and of regulating its effects. So far as the testimony 
is ofteret and was permitted to be introduced, to show any title 
whatever to the realty, whether in the shape of ownership, usufruct, 
use, or habitation, it is illegal, and is to be eliminated, as the law 
requires written evidence in such cases ; 7 A. 103; 23 A. 242; but in se 
far as it was proposed to show permission on the part of the owner to 
occupy the property without paying rent or contribution for such occu- 
pancy, it is legitimate and can be weighed.” 

It is settled that servitudes may be proved by parol when they are 
based on prescription. Macheca vs. Avegno, 25 A. 56. This is necessary 
to show the kind of possession and the duration thereof. 

The evidence in this record shows that the natural drain of the 
waters from the Ellendale Plantation is not through the Ardoyne lands, 
but, on the other hand, that it is towards the Crescent Farm Plantation, 
which adjoins and is below Ellendale, hence the servitude herein 
claimed does not originate from the natural situation of the places, or 
from the obligations imposed by law, but falls under the head and 
description of those which arise from contract between the respective 
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owners, or from such permission as serves to give title. The evidence 
shows that as to the main ditches, the owners of Ellendale have been 
in possession of the servitude since the year 1858; this suit having been 
instituted on July 7th, 1830. The extension ditches were cut in the 
year 1875. 

Defendants contend that the possession and use by them of the main 
ditches for more than ten years, perfect their right thereto, and entitle 
them to the benefit of the prescription of ten ye2rs, and plaintiff con- 
tends that the prescription of ten years is inapplicable, and if any 
prescription can be successfully invoked, it.is that of thirty years. 

In support of their position, defendants rely upon Art. 765, R. C. C., 
under the head: “ How servitudes are acquired,” which reads as 
follows: ‘Continuous and apparent servitudes may be acquired by 
title or by a possession of ten years,” and on the decisions of this Court 
in the cases of Vincent vs. Michel, 7 L. 52, and Guesnard vs. Executors 
of Bird, in 33 A. 797. 

The first mentioned case was to compel the defendant to abate a 
nuisance alleged to be caused by the drip from defendant’s house, which 
felt on plaintiff’s adjoining lot and for damages in consequence thereof. 
Defendant pleaded the prescription of ten years against plaintiff's 
demand and right of action. There was a verdict of the jury in favor 
of defendant by reason of prescription. Mr. Justice Matthews, as its 
organ, rendered the decision of the Court, and in the opinion said: 
‘In the present case, no written evidence of title is shown on the part 
of the appellee, by which he claims the servitude in question. His 
right of servitude rests solely on the acquiescence of the plaitftiff in the 
burden imposed on his property, by suffering ten years and upwards, 
without complaint, the drip from the defendant’s house to fall on his 
lot. The 76lst (now 765th) Article of the Louisiana Code provides, 
that ‘continuous and apparent servitudes may be acquired by title or 
by a possession of ten years, etc.’ A possession of the servitude 
claimed in the present instance is proven to have existed more than 
ten years before this suit was brought. We are, therefore, of opinion, 
that the verdict of the jury is supported by the evidence of the case, as 
no interruption to the possession of this servitude is shown on the part 
of the plaintiff.” 

In the case in 33 A. 797, this Court held that plaintiff, who did not 
rely upon any written title, had enjoyed, without legal interruption, 
for more than ten years, the right of draining over or through defend- 
ant’s lands and, therefore, an apparent predial servitude had been 
acquired by the prescription of ten years. 

The two decisions clearly constitute an unqualified affirmation of the 
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right, even in the absence of an apparent or just title in writing, to 
‘acquire such servitude by mere quiet and uninterrupted possession for 
ten years, by virtue of Art. 765, R. C. C. 

Oral testimony is admissible to establish title to a continuous and 
apparent servitude, where such is claimed to have been acquired by the 
prescription of either ten or thirty years. 

Title to it can be shéwn, first, in the same manner that, title to real 
estate is established, that is, by a translative title which, if valid, 
confers an immediate and indisputable right, by the prescription of 
thirty years, with the possession prescribed by law, without any written 
evidence of title, and in the absence of good faith ; secondly, title can 
also be maintained to such servitudes in two other ways in which real 
estate cannot be acquired, viz: by destination de pére de famille, which 
is equivalent to title, and the prescription of ten years, by possession, 
both of which it is lawful to prove by ral testimony. 

Indeed, destination de pére de famille, as a rule, is not susceptible of 
written evidence, but may, exceptionally, be shown in that form. 
Recourse is had, necessarily, to oral testimony, in default of written 
evidence, in such cases, under the sanction of the law. R. C..C. 767, 
(763), 769, (765) ; 13 A. 583. 


In relation to the acquisition of such a servitude by the prescription 
of ten years, no written evidence is necessary. The fact of the posses- 
sion with the characteristics thereof, as prescribed by law, is all that is 


required. 

Article 53, Chapter iv, Section 11 of the Code of 1808, was to the 
effect that, ‘“‘ perpetual and apparent servitudes could be acquired by 
title or by a possession of thirty years,” but it was modified by the 
compilers of the Code of 1825, so as to read that, “ continuous and 
apparent servitudes may be acquired by title, or by a possession of ten 
years,” striking out the werd thirty and substituting the word ten ; but 
making provision in Article 3470 for the acquisition, by prescription, by 
the longer term. Articles 761 and 3470, are now Articles 765 and 3504 
of the Revised Civil Cede of 1870. 

When making this change the compilers observed: ‘‘ Nous avons 
pensé que le terme de dix ans, qui était celui exigé par les anciennes lois 
de cet état suffisant pour la prescription des servitudes continués et 
apparentes.” They then referred to Partida 3, tit. 31, law 15, which is 
to the effect, that if the service be of such a nature that it is daily used 
without labor on the part of the person who enjoys it, as if it be an 
aqueduct, ° ® ° and a neighbor makes use of it during 
ten years, acting in good faith, believing that he had a right to 
dt, * ° ° using no force, he will then acquire the 
service ° ° ® by prescription. It is manifest that, this 
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mode of acquiring a right to a continuous and apparent servitude can 
be established by oral testimony, when there exists no written evidence 
to justify title. 

_ There is no antagonism between the two Articles: that which refers 
to the prescription of ten years, relates to those cases in which good 
faith is required, the other, which mentions the prescription of thirty 
years, concerns the cases in which no good faith is required and, 
therefore, applies to those where the possession is even characterized by 
bad faith. 

In the instant case, the uninterrupted possession for more than ten 
years of the original ditches is fully proven, and the principles herein- 
above laid down are applicable. The extension ditches, however, have 
not been thus used by the defendant and, therefore, no right to their | 
enjoyment has been acquired. 

* We find no error in the judgment appealed from, which is, therefore, 
affirmed, the costs of this appeal ‘to be paid by the appellant. 








No. 8384. 


STATE EX REL. A. N. BERTEL ET AL. vs. BOARD OF ASSESSORS. 


Masonic societies are charitable institutions, within the meaning of Article 207 of the Con- 
stitution, and are exempt from taxation on property owned and used for their corporate 
purposes. But property of such institutions, when leased or used for corporate income 
will not be entitled to the exemption. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J 


Myrtil B. Dubuisson, Vallé J. Rozier, for Plaintiffs and Appellants. 
 C. F. Buck and Wynne Rogers, for Defendants and Appellees. 


The opinion of the Court was delivered by’ 

PocuEt, J. Relator, as Grand Commander of the “ Supreme Council 

of 33 Scotch Masonry,” claiming that said Association is a charitable 
institution, and, as such, exempt frem taxation under Art. 207 of the 
Constitution, complains of the act of defendants in having assessed for 
taxation, a piece of immovable property owned by the institution and 
used for its corporate purposes. 
_ He has taken this appeal from a judgment reducing the assessment 
from $3,000 to $1,500. It appears that the District Judge recognized 
Relator’s right of exemption, but declined an entire exemption, on the 
ground that a portion of the Association’s property is leased for pur- 
poses of corporate income. The object of appellant is to obtain a 
judgment granting an absolute exemption. 
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As the issue presented by the record involves the constitutional right 
of exemption from taxation, the jurisdiction of this Court does not 
depend upon the amount in dispute, and, hence, appellees’ suggestion 
of our want of jurisdiction in the cause cannot be entertained. Gillis 
& Kennet vs. Clayton, Assessor, 33 A. 286. 

The answer of appellees, in which they pray that the judgment of 
the District Court be amended so as to reject the partial exemption 
granted ‘herein, was filed on the 28th of March, 1882, the very day on 
which the case was submitted, and comes, therefore, too late. Under 
the provisions of Article 890, Code of Practice, we are forbidden from 
even receiving it; and, hence, it cannot be considered. 

The issues presented by the pleadings, are: 

1. Whether Relator is a charitable institution within the meaning 
and intent of Art. 207 of the Constitution. 

2. And if it be such a charitable institution, whether it is affected by 
the proviso of Art. 207, which reads as follows: -“ provided the property 
so exempt be not used or leased for purposes of private or corporate 
profit or income.” 

First. According te the evidence in the record, and under Act No. 
24 of Extra Session of 1870, incorporating the Relator corforation, it 
appears to our satisfaction that the primary objects of this Society are 
benevolence and universal charity ; and, hence, we must conclude that 
Relator is a charitable institution, entitled to the protection of Article 
207. ; 

It has been held, that masonic lodges are entitled to exemptions 
created in favor of charitable societies. State vs. Addison, 2 South 
Carolina, N. 8. 499. 

Second. The next inquiry is, whether the property sought to be ex- 
empted from taxation is, or not, used or leased for corporate profit or 
income. 

The evidence shows that the lower part of the building in question, 
which consists of two stories, is rented and used for stores or ware- 
houses, and brings an annual income of $150, and that by renting its 
main hall up-stairs, to other societies on certain occasions, Relator de- 
rives a casual income of $175 per annum. 

As suggested by the District Judge in his reasons for judgment, a 
very strict application of the proviso would entirely defeat Relator’s 
claim of exemption. 

And jurisprudence has settled the rule, that all exemptions must be 
strictly construed. Cooley on Taxation, 146. And every presumption 
will be made against an exemption from taxation. 18 Wall. R. 206; 
97 U.S. R. 666. 
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Hence, we conclude, that under the proviso, this property is liable 
to taxation; and for that reason we shall not disturb the judgment of 
the lower court. 

In the absence of a timely prayer for amendment, we are not author- 
ized to grant any additional relief to appellees. 

Judgment affirmed. 

Levy, J., absent. | 








No. 7615. 


Mrs. E. F. Brown vs. GeorGE A. PIKE ET AL. 


The irregular deposit of money with a bank or banker, is subject to the legal understanding 
that the money will be pavable only on demand of the depositor. The latter’s right of 
action only accrues after proper demand, and prescription only begins to run from the 
date of such demand and refusal. 

Private unincorporated partnerships, conducting the business of banking, are ‘ merchants” 
within the meaning of C. C. 2248, and their books ca:mot be given in evidence in their 
favor. 


PPEAL from the Sixth District Court for the Parish of Orleans. 
Rightor, J. 
° 
Wilkinson & Armstrong, for Plaintiff and Appellee : 


1. 
According to the rules of commercial and common law, the books of a bank are not ad- 
missible in evidence in its favor. 
Even were the books of a bank, admissible in evidence in its own favor, according to the 
rules of common and commercial law, it is a condition precedent to their admiasion that 
the entries therein must be proved by the evidence of the clerk who made them, or, if he 
be dead, by proof of his handwriting. Morse on Banks and Banking, 2d Edition, p. 62: 
Watson vs. Phenix Rank, 8 Met. 217; Union Bank vs. Knapp, 3 Pick. 96; Lewis vs. 
Norton, 1 Wash. 76; 15 Mass. 380; 3 Camp. 305 
Bankers are merchants accordiug to both the commercial and civil law. Smith on Mer. 
cantile Law, B. 1, Chap. 1; French Code de Commerce and Rogrou’s Commentaries 
thereon. 
Clerks or employees of a principal in a cause at issue are not third parties to the other 
principal, and entries made by them cannot be introduced in evidence against hin as 
entries made by third parties. 

II. 
Presumptions arising from facts in order to determine a cause at issue must result fron 
acts of commission by the party against whom they are drawn. 
They must also be of such a character as to amount to conviction of the ideas they enter- 
tain, and also exclude any otlier reasenable hypothesis, which might be inferred from the 
facts. 
Presumptions not established by law are only admitted in cases where the Jaw admits 
testimonial proof. C. C. 2288. 
No parole testimony of the contents of a lost instrument, made the foundation of a suit or 
defense can be admitted, unless the loss thereof has been duly advertised within a reason- 
able time in a public newspaper, and proper means taken to recover the possession. C. 
C, 2279, 2280; 2 R. 212; 2A. 754; 3 A. 228; 29 A. 277. 
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II. 
An open account, when once acknowledged, is prescribed only by ten years. 
Act 3 of 1874 prevents prescription from accruing on deposits in banks. 
Where a thing is payable or due at the demand of the lender, prescription will only begin 
to run from the time that such demand is made, or such thing becomes due. 


T. Gilmore & Sons, for Defendants and Appellants : 

s . 
The books of a bank are admissible as evidence, on its behalf. The entries are to be 
proved by the evidence of the clerk who made them, or if he be dead, by proof of his hand- 
writing. Morse on Binks and Banking, pages 52, 580-4; Union Bank vs. Knapp, 3 Pick. 
96; Ridgway vs. Farmer's Bank, 12 Serg. & R. 236; Johnson vs. Farmer's Bank, 1 Har- 
rington, 117. 
Bankers’ books have a different character from merchants’ books. 
Entries made by third parties in the ordinary course of business or prafessional duty are 
admissible in evidence. Greenleaf on Evidence, marginal pages 115, 117; Lathrop vs. 
Lawson, 5 A. 238; Rayne vs. Taylor, 12 A. 765; Union Bank vs. Knapp, 3 Pick. 108. 
The geueral rule that the best evidence of which the nature of the case admits is legal 
evidence, governs in cases where the admission of certain testimony, excluded by the 
stricter rules, would lead to less evil than its exc!usion. Price vs. Torrington, 1 Salk. 
285; Welsh vs.-Barrett, 15 Mass. R. 380; Evans vs. Lake, Bull. N. P. 282. 

If. 

Payment will be presumed from the circumstances of the case, the lapse of time, and the 
staleness of the demand. Bethany vs. His Creditors, 7 R. 61; Abat vs. Buisson, 9 La. 
417; Davenport vs. Labauve, 5 A. 140. 

TIT. 

This action is barred by the prescription of three years. 

1. Money deposited with a banker is money lent to the banker. Cases of Mathews, Finlay 
& Co. vs. Their Creditors, 10 A. 342 and 344; Sims vs. Bean, 10 A. 346; Bank of the Re- 
public vs. Millard, 10 Wall. 155. 

An account with a bank, where deposits are made and checks are drawn, is an open account 
until the pass-book is balanced. 

2. Actions for money lent and on open accounts are prescribed by the prescription of three 
years. Article 3558, (3503) Civil Code. 


The opinion of the Court was delivered by 

FENNER, J. Plaintiff, as heir of her mother, Mrs. Zaratin, sues the 
defendants, as represéntative of the late banking firm of Pike, Brother 
& Co., for a deposit of $3,297.94, made on the 23d of October, 1872. 

She produces her mother’s bank book, which contains but one entry, 
to-wit: the credit of the deposit aforesaid, made by the bank, and the 
correctness of which is not disputed. ’ 

The defendants plead the prescription of three years from the date 
of the credit. This plea is manifestly untenable. The irregular de- 
posit of a customer with a banker, even if classed as a loan for con- 
sumption, under C. C, 2941, is yet controlled by_the implied convention 
of the parties, and is modified by the clear, legal understanding that the 
money will be paid only on the demand of the depositor. 

The demand for payment is an integral and essential part of the un- 
dertaking, and the depositor’s right of action does not come into 


existence until after such demand has been properly made. 
73 
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Prescription does not begin to run until after a right of action has 
accrued. Sims vs. Bean, 10 A. 346; Pool vs. Fontelieu, 26 A. 613; 
Morse on Banks and Banking, pp. 40, 41, and numerous authorities 
there cited. 

In this case, demand and refusal to pay occurred but a short time 
before the institution of the suit. 

Defendants’ answer admits the deposit, but avers “ that the deposit 
so made by her has been checked out and withdrawn, with the excep- 
tion of one dollar,” which they tender and consign in court. 

In other words, the defendants admit the debt to have once existed, 
but plead payment on the checks of the depositor. 

Defendants produce twelve checks, aggregating $474, and allege 
that other checks, for the balance due, existed, but are lost. 

They offered in evidence the books of the banking firm, which were 
rejected, and the correctness of this ruling is presented to us on bill of 
exceptions. We think the ruling was correct. 

Our Code expressly provides, that “the books of merchants cannot 
be given in evidence in their favor.” C. C, 2248. 

Defendants’ firm was a private, unincorporated commercial partner- 
ship, conducting a banking business, They were, unquestionably, 
merchants within the meaning of the Code, and of the law merchant. 
Beawes Lex Mere, 23; Abbott’s Law Dic., Verbo, Merchant; Smith’s 
Merc. Law Bk. 1, Chap. 1. 

The defense, as made, is of payment on the depositor’s checks. It 
could only be established by the production of the checks, or, if lost, 
by proof of their existence, of their genuineness, of their loss, and of 
their contents. With the exception of one, hereafter to be adverted to, 
the evidence fails to establish the existence, genuineness, amount or 
contents of any particular check, and, indeed, it is of the most shadowy 
and uncertain character, with regard even to the existence of any 
checks at all other than those produced. The proof of loss of any 
checks is of the most unsatisfactory sort. It is claimed that they were 
lost in removing from No. 17 to No. 47 Camp Street. But the proof is, 
that, prior “to the removal, plaintiff had called more than once for a 
settlement of the account, and had left the bank book with defendants 
for the purpose of examination, and, after so leaving it, had called and 
had been asked for further time. The testimony of Mr. Sandidge is 
particularly clear on this point. 

The only weighty evidence in support of the defense is that of Mr. 
Paul Blanc, a gentleman of undoubted character and integrity, who 
testifies very positively and circymstantially to having paid to Mrs. 
Zaratin, in person, one check for a thousand dollars. He was the 
paying teller and had been in the habit of filling up checks for her 
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when she came to draw money, and all the checks produced except two 
are proved to have been filled up by him. He must have known her, 
and his reasons for remembering this particular check are natural and 
sufficient. 

We can discover no ground upon which the jury should have disre- 
garded his testimony, and satisfied, as we are, of its truth, we are 
compelled to allow defendants the benefit of it. 

The claim of plaintiff is undoubtedly surrounded by some circum- 
stances tending to. throw doubt upon its correctness. They are not 
attributable to her, however, and they are not sufficient to establish a ~ 
presumption of payment, dispensing with the necessity of legal proof. 
All these circumstances have been appreciated on two trials, first 
before the judge, and then before a jury, and in both cases they have 
been discarded as insufficient to support the defense. We do not feel 
authorized to reverse their finding on such a question. 

It is, therefore, ordered, that the judgment appealed from be amended 
by reducing the amount thereof from $2,823.94 to $1,823.94, and by 
reducing proportionally the virile shares of the defendants not con- 
demned in solido, and that, as thus amended, the same be affirmed, 
appellee to pay costs of this appeal. 

Levy, J., absent. ' : 








No. 8479, 
Leon GopcHAUx vs. Succession OF ExLo1 DICHARRY. 


It is only where privileges or prior special mortgages are recorded against an estate that the 
purchaser can retain in his hands the portion of the price necessary to discharge said 
prior special mortgage or privilege. 

The purchaser in this case had no right, under a prior general mortgage, to retain a portion 
of the purchase price to satisfy it; his remedy was to claim the proceeds in the sheriff's 
hands, by third opposition, or subsequently to bring an hypothecary action. 

What the respective rights of the parties may be, we in no wise determine. 


PPEAL from the Twenty-second Judicial District Court, Parish of 
Ascension. Cheevers, J. 


Frederick Duffel and Julien A. Seghers, for Plaintiff and Appellee: 


At a sheriff's sale made at the instance of a special mortgage creditor, the purchaser must 
pay the amount of his bid into the hands of the sheriff, at the time of sale, even if he be 
himself a judicial mortgage creditor, or the property will be resold. C. P. 689. 

If said purchaser has any claim or is entitled to be paid by preference over the seizing cred- 
itor, he can exercise his rights only on the proceeds of sale, in the manner provided by 
law and contradictorily with the sheriff and seizing creditor. 1 A. 365. 

The character of au action is determined by the prayer, and the issues are to be restricted te 
the points raised by the original pleadings. . 
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Edward N, Pugh, for Defendants and Appellants : 


1. Where mortgage property is sold at the instance of a special mortgage creditor, a previous 
judicial mortgage creditor is entitled to be paid by preference out of the proceeds, unless 
the seizing creditor prove that the defendant has other property of sufficient value tu satisfy 
the claim of the prior judicial mortgage. 5 A. 736; 7 A. 344; 21 A. 244; C. P. 301, 403. 

2. Litigants must be held closely to their pleadings, aud courts will decide the issues as made 
by the pleadings. 

3. Where succession property is seized via executiva, the same rule applies as to the distribu- 
tion of proceeds as in ordinary cases. ‘The administrator must intervene in the suit if he 
has avy claim for the succession against the proceeds. 12 A. 592; 30 A. 325; 31 A. 453; 

1 A. 206 ; 22 A. 267. 


The opinion of the Court was delivered by 
Topp, J. The plaintiff caused to be sold, under executory process, 
a sugar plantation belonging to the succession of Eloi Dicharry, 
deceased, on which he had a mortgage. 

The adjudicatees of the property at the sheriff’s sale refused to pay 
the amount of their bid to the sheriff. The plaintiff thereupon took a 
rule on them and the sheriff, to compel them to pay over the same to 
the sheriff, and in the event of their refusing or failing to do so, to 
cause the sheriff to re-offer the property for sale. 

The purchasers at the sale, after excepting to the form of the pro- 
ceeding, answered, and alleged that they had the right to retain in 
their hands the amount of the adjudication, by reason of their having a 
judicial mortgage on the property, older and outranking the plaintiff's 
mortgage, and that there was no other property on which their mort- 
gage operated, out of which it could be satistied. 

From a judgment making the rule absolute, the defendants in the 
rule have appealed. 

The exception to the form of the proceeding seems to be abandoned 
in the argument before this Court, and it is not necessary to considerit.. 

If, as contended by plaintiff’s counsel, the issue presented by the 
pleadings is simply whether a purchaser at a sheriff’s sale, made in 
foreclosure of a special mortgage, has a right to retain in his hands the 
price of the adjudication, by virtue of having a prior judicial mortgage 
on the property, though it is the only property subject to his mortgage, 
the question is of easy solution. 

The Code of Practice prescribes rules on the subject free from all 
ambiguity. . Thus, Article 679 provides, in substance: That when 
there exists on the property to be sold, a mortgage or privilege, the 
sheriff gives notice that it is sold subject to such mortgage or privilege, 
with the condition that the purchaser shall only be required to pay 
over the portion of the price which may exceed the amount of the 
privileges and special mortg 1ges. 
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And, by the same Article, and Arts. 683 and 706, the amount of such 
privileges and special mortgages that are preferred to the seizing cred- 
itors, may be retained by the purchaser. 

The express affirmation of the right of the purchaser at a judicial sale 
to retain the amount of the privileges and special mortgages on the 
property purchased, contained in these Articles, negatives the right to 
retain the amount of prior general mortgages. Such was the con- 
struction placed upon them in the case of Alford vs. Montego, 28 A. 593, 
in which it was said : 

“It appears that the plaintiff’s mortgage is a judicial mortgage, 
and if the defendant's mortgage was not superior in rank, the plaintiff’s 
remedy was to claim the proceeds by third opposition, or subsequently 
by hypothecary action. It is only where there exists privileges or 
special mortgages, which are preferred to the judgment creditor, that 
the purchaser shall retain the portion of the price necessary to discharge 
said prior special mortgages and privileges.” 

True, Article 710 of the C. P. authorizes the purchaser to retain the 
price, where there exists a general mortgage on the property, when a 
suit has been commenced against him “ tomake him quit the property,” 
or he has reason to fear that such step will be taken, unless the seizing 
creditor shall relieve him of his disturbance, or give him proper 
security against it. It is, however, inapplicable to this case, because 
there is no suit for eviction pending against the adjudicatees, and there 
could be no apprehension of one, inasmuch as they are themselves the 
holders of the alleged general or judicial mortgage, aud could not sue 
themselves, and could not well exact security against an action which 
could only be instituted under their judicial mortgage against them- 
selves. Besides, the Article seems to contemplate that the purchasers 
of the property are in possession under their purchase. Article 401, C. 
P., affords a plain remedy for such a case, by third opposition. 

The counsel for the defendants in the rule, however, insist that 
whatever may be the rights of the plaintiff under the law, that he, him- 
self, by his pleading, has confined the issue solely to the question of 
the rank and date of their respective mortgages, and has invoked the 
determination of this issue, in this proceeding, as decisive of the rights 
of the parties, involving, on the one hand, the right of the plaintiff to 
receive the money from the sale, and on the other, their right to with- 
hold it from him, and apply it to the satisfaction of their claim. 

We do not thus construe the pleadings. 

It certainly must be presumed that a mortgage creditor who takes 
out executory process against the mortgaged property and causes its 
sale, does so for the purpose of making his money, and if the purchaser 
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of the property fails to pay the price of the adjudication, and the 
creditor resorts to proceedings against him, it is to be presumed that he 
does so to consummate the purpose of the first proceeding, and to com- 
pel the payment of the price, or in default thereof, to secure a re-offering 
of the property. This is his legal right, and he cannot reasonably be 
held to have abandoned it and raise an issue which might postpone 
the accomplishment of the end in view indefinitely, unless the language 
of his pleadings or ruie will bear no other construction. 

It is true that in the rule taken, the plaintiff recites his special mort- 
gage on the property, and asserts his right to receive the proceeds of 
the sale over all other persons, but he alleges that the sheriff, though 
several days had elapsed since the sale, had not paid the plaintiff the 
amount at which the property had been adjudicated, or any part 
thereof, though not enjoined from so doing ; and the remedy he invokes 
in his prayer to the rule is to require the adjudicatees to pay into the 
hands of the sheriff the price of the adjudication to the amount of his 
special mortgage ‘‘ by preference over any other mortgages that may 
exist on the property,” and in default thereof, that the sheriff be ordered 
to re-advertise and re-offer the property for sale. It may be that some 
of the allegations of this motion were not necessary to the assertion of 
the right in question, but they were germane to the subject, and used 
principally by way of recital, and cannot justly be viewed as waiving 
or impairing the right which he distinctly claims, of compelling the pur- 
chasers to pay over the amount of their bid to the sheriff, and the latter 
to pay it to them, or failing to do so, to resell the property. Besides, 
it cannot be reasonably held that any language in the rule was designed 
to provoke a contest over the proceeds of a sale, when there were really 
no proceeds to make a contest over; for until the price is paid into the 
hands of the sheriff, there is no sale and can be no proceeds thereof. 

We have not intended, in anything said herein, to express an opin- 
ion as to the respective rights of the parties to this controversy, under 
their several claims on the property, as set forth in the pleadings, but 
only that the defendants in the rule cannot raise an issue as to these 
rights by keeping the money, which is the real subject matter, the very 
substance of these conflicting claims. 

To be heard respecting their demands, they must resort to the proper 
‘Temedy. 

And we have also left out of view the fact that this property, the 
entire proceeds of which the defendants in the rule lay claim to, is 
succession property under administration, and constitutes the entire suc- 
cession. This fact, to say the least, is not well calculated to strengthen 
their position, since it involves the proposition that a judgment cred- 
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itor, under his judicial mortgage, can absorb an entire succession, 
without taking any step to provoke a sale of the property, by simply 
buying in the property, when sold at the suit of another, and retaining 
the price, take possession and compel all persons, if any, holding supe- 
rior privileges, to sue him to enforee their rights. 

We think the judgment appealed from is correct, and it is, therefore, 
affirmed with costs. .- 

Rehearing refused. 








No. 8339. 
SUCCESSION OF JEAN LONGUEFOSSE. 


The mere fact of temporary absence from the State of the surviving wife or heirs of the de- 
ceased, gives the Public Administrator no right to administer his succession. 
They were in the present case seasonably represented. 


: PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J., in place of Houston, J., absent. 


Albert Voorhies, for Heirs, Appellees : 


The Public Administrator, under Acts of 1870, No. 87, and of 1877, No. 74, can be ap- 
pointed administrator of a succession only in specified contingencies. 

He cannot be appointed when the widow in community is represented by an agent and 
also by counsel of record. 

A temporary absence of the widow in community on a visit, does not justify his 
appointment. 

The tutor of the minor heir of the deceased as such. administers; and, if an administrator 
be needed, then this tutor, and not the Public Administrator, is entitled to the appoint- 
ment. Succession Dietrich, 32 A. 122. 

There are no debts in this suecession; the minor heir, represented by his tator, does not 
need the services of the Public Administrator. 


Breaux & Hall, for Public Administrator, Appellant : 


The Public Administrator is charged with the duty an:l, therefore, entitled te the administra- 
tion of all estates where the widow and heir are absent, and not représented in the State : 
it makes no distinction becween those permanently absent and others Acts 1870, Sec. 3, 
p. 130; Acts 1877, p. 111. 

The action of the Court must be governed by the facts ex'sting atthe time for the necessity 
of the appointment and at the time of the appointment; and subsequent events cannot 
affect the propriety of that action. Succession of Bronson, 11 A. 25; Succession of 
Nicholson, 5 A. 359. 

Both the widow and heir are admitted to have been absent in Europe from the death until 
after the judgment complained of; and the record shows that the absence was, as late as 
August, declared to be indefinite, and that the parties were not represented in the State, 


The opinion of the Court was delivered by 
Topp, J. _P. 8S. Wiltz, Public Administrator for the Parish of Orleans, 
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appeals from a judgment rejecting his application to be appointed 
administrator of the succession of Jean Longuefosse. 

‘Longuefosse died in the City of New Orleans, where, at the time of 
his death, he had his domicil. He left a widow and minor child, who 
were then temporarily absent on a visit to their relatives in France. 
Immediately after his death, the maternal uncle of the minor, caused 
an inventory to be made of the succession, and asked that the surviving 
widow of the deceased be confirmed as natural tutrix, and an under 
tutor be appointed. 

The Public Administrator then made his application to be appointed 
administrator of the succession. This was opposed, first by Pierre 
Puissegur, the uncle of the minor mentioned, and subsequently by the 
widow of the deceased, who prayed for her confirmation as natural 
tutrix. She was still absent when her opposition was filed, but she 
alleged her residence in New Orleans, and that her absence therefrom 
was but temporary, and that there were no debts owing by the succes- 
sion. She subsequently returned to the City with her minor child, but 
died after the judgment was rendered sustaining her opposition and 
confirming her as natural tutrix. After her death Puissegur was 
appointed tutor to the minor, and has appeared in this Court and 
asked that the judgment of the lower court be aftirmed. 

There is no error in that judgment. 

Longuefosse, at the time of his death, as stated, had his domicil in 
the City of New Orleans. This was, therefore, the domicil of his widow 
and minor child. Their temporary absence did not deprive them of 
any legal rights as relates to the succession of the deceased, and con- 
ferred no right on the Public Administrator touching the administration 
of that succession. 

They were, constructively, present in the State, and were seasonably 
represented therein. It is not the mere temporary absence of the 
surviving wife or heirs of the deceased that gives to the Public Admin- 
istrator the right to administer his succession. The heir in this case, 
through his tutor, was entitled to be put in the immediate possession 
of the estate of her father. 

Judgment affirmed. 
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No. 7636. 


Succession OF JEAN MARIE DurAN. ON OPPposITION OF THE CITY 
or NEw ORLEANS. 

Where there was a judgment in the lower court homologating an account of administration, 

so far as not opposed, which judgment had become final, and where the only opposition 

to the account was a claim for $237.60 for drainage tax, this Court has no jurisdiction to 


determine the merits of fhe controversy, because the amount to be distributed is no longer 
an appealable bond. 


PPEAL from the Second District Court for the Parish of Orleans. 
Tissot, J. 


S. P. Blanc and Frank N. Butler, for Opponent and Appellant : 


No adjudication of property, under a sale made by a State Tax Collector, for the compulsory 
payment of State taxes, will extinguish the liens of the City of New Orleans, for its taxes 
unless the price of adjudication is sufficient to pay the entire amount due for municipal 
as well as for State assessments. R. S., Sec. 2519; Acts of 1858, No. 165, Sec. 7, p. 117; 
Acts of 1869, No. 51, Sec. 4, p. 51; Bellocq vs. City of New Orleans, 31 An. p. 471. 


I. I. Levy, for Administratrix, Appellee : 


Registry essential to preserve the privilege claimed for drainage taxes against third persons. 
Subsequent registry has no effect. Const. 1868, Act 123; Act 1842, Session Acts of 1871, 
Sees. 5, 9, 10; 26 A. R. 592; 28 A. R. 496; 25 A. R. 334; 27 A. R. 371. 

Registry no effect as te third persons to establish validity of debt. 

A sale by the State of land forfeited for taxes or delinquent taxes, has the effect of canceling 
drainage assessments. Drainage charges are in no sense municipal taxes. They are not 
predicated upon the State or municipal rolls. 

The titles to the Revenue Acts of the State indicate the clear intent to provide only for the 
collection of the State revenue. 





The opinion of the Court was delivered by 

Topp, J. The City of New Orleans is appellant from a judgment of 
the late Second District Court of said City, dismissing her opposition 
to a final account of administration of the succession of Jean Marie 
Duran, deceased. 

The opposition of the City is based upon a claim for drainage taxes, 
amounting to two hundred and thirty-seven dollars and sixty cents, 
and was filed on the l8th of March, 1878. 

On the 19th of March, a judgment was rendered, and signed on the 
23d same month, homologating the account so far as not opposed. This 
was the sole opposition to the account. Under, or by the effect of that 
judgment, the entire funds of the succession, save enough to cover the 
amount of the City’s claim, were distributed, as suggested in the 
account, or such is presumed to be the case, from the effect and terms 
of the judgment, leaving open for contestation, and the only fund 
remaining for distribution, the amount in controversy between the 


City and the succession for the taxes mentioned. 
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In the following December the opposition was tried, and judgment 
rendered dismissing the same. From this judgment of dismissal, and 
from this judgment alone, and not from any previous judgment or 
action of the Court, with reference to the account, this appeal was taken. 
The first judgment disposing of the entire fund to be distributed, save 
the small amount in suit, and homologating the account wherein not 
opposed, has long since become final. The claim of no creditor of the © 
succession reported in the tableau was opposed, nor opposition made 
to the distribution of the succession funds, save the amount of this tax 
claim of the City ; and respecting this tax claim, no question is raised 
touching its legality or constitutionality. 

The only amount that can possibly be distributed or paid by or under 
any judgment of this Court, and in fact the only amount involved when 


this appeal was filed, and even before it was taken, is the sum in litiga- 


tion. The fund to be distributed is only $237.60, and the amount 
claimed therein is just $237.60, thus plainly demonstrating that the 
matter in controversy is not within the limits of our jurisdiction. This 
want of jurisdiction we are bound to notice. : 
The appeal is, therefore, dismissed at the cost of the appellant. 
Justices Poché and Fenner dissent. 





DISSENTING OPINION. 


Pocuk, J. The action of the majority in dismissing this appeal is, 
in my opinion, erroneous, and I therefore dissent. 

The account of administration, which was opposed by the City of 
New Orleans, shows that the assets of the succession amounted to 
$2,692.00 

This, in the contemplation of the Constitution, (Art. 81) was the 
amount to be distributed, and as it exceeds one thousand dollars, this 
Court is clearly vested with jurisdiction. 

The provision of the present Constitution, which eatinte the juris- 
diction of this Court to all cases when “the fund to be distributed, 
whatever may be the amount therein claimed, shall exceed one thousand 
dollars,” is not to be found in any of the previous Constitutions of this 
State, by all of which the jurisdiction of the Supreme Court was 
restricted to, and to be tested by, the amount in dispute. Hence, the 
decisions rendered under previous Constitutions can have no bearing 
on the issue herein presented. 

The error of my brethren of the majority consists, in my opinion, in 
testing the jurisdiction of this case, under the issue presented after the 
rendition of a judgment homologating the account as far as not opposed, 
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and concluding that the amount to be distributed is the amount not 
and disposed of by the judgment. 


t or The correct rule is to determine the jurisdiction of the Court under 
cee. the issues presented by the pleadings. At the time of filing her opposi- 
save 


tion to an account of administration, proposing to distribute a fund 
not exceeding one thousand dollars, the City of New Orleans, whatever 


the might be the amount which she claimed therein, had acquired the con- 

ade stitutional right of appeal, of which she could not be divested by any 
tax act of the administrator, or of other creditors of the succession, or by 
ised 


any judgment, order or decree of the lower court. It is, therefore, 
manifestly erroneous to hold that the fund to be distributed is only 
der $237.60, and the amount claimed therein is just $237.60. If such was 





hen the case, counsel would not have asked an appeal, and the District 
iga- Judge would have granted none, even under the Constitution of 1868. 
aunt When the case reached us, the amount in dispute was the claim of 
the the City of New Orleans, and if our jurisdiction was restricted to the 
Chis amount in dispute, or to be tested by the pecuniary amount of the 3 
issue presented on appeal, or of the judgment which we may render, S 
the opinion would be correct, but in all such cases our jurisdiction is to f 
be determined by the amount of the fund to be distributed, and hence, 
in my humble opinion, the decree rendered by the majority virtually 
strikes out of the Constitution the provision which extends the juris- 
diction of this Court to all cases, where the fund to be distributed, 
1 is, without regard to the amount therein Claimed, exceeds one thousand a3 
dollars. $ 
r of In several cases, involving a similar issue, we have exercised juris- ; 
d to diction, and have thus fully recognized and enforced the rule under . 3 
which our jurisdiction is to be tested by the amount of the fund to es 
the be distributed, irrespective of the amount therein claimed, and not by i 
this the amount in dispute, in all settlements of successions, and all matters 
where settlements are to be made in concurso. 
iris- Among such cases, I have hastily picked out the following: Verret ‘ 
ited, vs. Bonvillain, 33 A. 1034; Suceession of Picard, 33 A. 1137; Weems 
sand vs. Delta Moss Co., 33 A. 976; Succession of Andrew Wells, No. 8202, 
this not yet reported. 
was It is true that the question of jurisdiction was not raised by counsel ; 
_ the in those cases, nor has it been submitted in the present case. 3 
ring In the case of Louisiana Western R. R. Co. vs. Hopkins, 33 A. 806, we 
dismissed the appeal because it was not a concurse, and we strongly 
n, in intimated that if such were the case, we would have maintained the ; 
r the appeal, without reference to the amount claimed in the fund distributed. , 
sed, I, therefore, conclude that the decree dismissing appeal is erroneous. 






Mr. Justice Fenner concurs in this opinion. ’ 
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Katz & Barnett vs. Sorsby 





No. 8347. 


Katz ‘& Barnett vs. W. B. Sorsspy. Lonpon, LiverPoo. & GLOBE 
INSURANCE Co., GARNISHEE. 


To entitlea party to appeal from an interlocutory judgment, the injury need not be irreparable ; 
it is sufficient that it may become so by a final judgment. 

In garnishment proceedings in execution of a judgment obtained in an attachment suit, the 
judgment debtor is not a necessary party to an appeal froni a judgmont between creditor - 
and garnishee. 

When an insurance company made garnishee, answering interrogatories, declares that it 
isaued to the judgment debtor, a policy on a stock of goods for a stated amount ; that said 
stock was burnt out, but the loss had not been adjusted, the judgment creditor cannot on 
the face of the answer, obtain a valid judgment ordering the company to adjust the loss 
within a given delay, or else pay his judgment. 

The judgment creditor has no greater rights than the assured, and cannot exercise them 
without previously fulfilling all required conditions precedent. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. : 


Joseph P. Hornor, Francis W. Baker, for Plaintiffs and Appellees : 


Where proper and necessary parties have not been made to an appeal it will be dismissed. 
12 L. 271; 15 L. 362; 12 R. 203; 16 L. 109; 3 R. 436; 5 R. 256; 12 R. 180; 8 A. 367; 11 A. 
674; 11 A. 674; 14 A. 315; 3 R. 140; 10 R. 399; 4 A. 577; 11 A. 409; 5:A.174; 21 An. 209; 
16 A. 78; 18 A. 281; 16 A. 40; 31 A, 334; 33 A. 484; and 21 A. 755. 

. A judgment ordering a garnishee to liquidate an indebtedness to the defendant and de- 

‘ posit the amount thereof with the sheriff within a reasonable delay fixed, or in default to 
pay the amount of the judgment of plaintiff, the indebtedness of garnishee to the defend- 
ant being, under his answers, evidently greater than plaintiff's judgment, is an interloca- 
tory judgment which does not work the garnishee irreparable injury, and no appeal lies 
therefrom. 23 A. 213; 22 A. 138. 

Where the transcript contains no agreed statement of facts, note of evidence, or bill of 
exceptions, and no assignment of errors has been filed, the appeal should be dismissed. 
29 A. 71; 33 An. 350, 

. Ifthe garnishee admits an indebtedness to the defendant, but does not specify the amount, 
the Court can order him to liquidate the same within a limite 1 time, anil pry over to the 
sheriff such amount as he may find due. 13 An, 212; 12 An. 272; 16 La. 56L. 

An amended answer filed without leave of Court is not to be considered as part of the 
record. 5 La. 86. : 

An averment that the garnishee is ‘‘ advised that defendant has assigned his claim," is too 
vague and indefinite to be entitled to notice. 21 An. 33. 

Act No. 27 of Extra Session of 1877, does not apply to a garnishee who admits an indebt. 
edness, and where the plaintiff is not seeking to disprove or traverse the answers of the 
garnishee. 


E.. W. Huntington, Horace Dufour, for Garnishee and Appellant : 


1, Only persons interested in maintaining the judgment, and in having it'remain undisturbed 
need be made parties to the appeal. 11 A. 186; Hen. Dig. p. 263-4; Elder vs. Rogers, 11 
A. 606. 
A judgment condemning a garnishee to pay money, in case he fails to deposit a apecific 
sum with the sheriff, when he has answered he did not know how much he owed, is not 
interlocutory, but final, and an appeal lies therefrom. Wabash and Erie Canal vs. Beers, 
1 Black, 54; Philip's Practice, 75. 
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Where the record enables the Court to decide on the merits, no formal assignment is 
necessary. The certificate of the clerk showing that the record contains all the proceed- 
ings in the suit is sufficient. 15 A. 420; 18 A. 261; 28 A.115; State vs. Bank of Louisiana, 
5 N. S. 341; 14 La. 368. 
Analysis of cases cited by the Court in the decree on the motion to dismiss. 
None but those interested in maintaining the judgment undisturbed need be made parties 
to the appeal. 11 A. 606; 6 R. 399; 16 La. 324; 23 A. 260; 16 La. 109; 3 R. 36; 5 R. 224; 
12 R. 203; & L. 367; 18 A. 281; 21 A. 209. 
In a suit where the garnishee has been condemned, and has appealed, the original judgment 
debtor need not be made a party to the appeal. Elder vs. Rogers, 11 A. 606; Marqueze 
va. LeBlanc, 29 A. 203. 
Where interrogatories are not traversed, no judgment can be rendered against a garnishee 
whose answers show neither an attempt to evade responsibility, nor an acknowledgment 
of indebtedness. 
A judgment must be in accordance with the pleadings, and responsive to the prayer, and 
no judgment can grant more relief than isasked. 4 M.239; 2N.S. 241; 8N.S. 469: Hen. 
Dig. pp. 731-732; Louque’s Dig. p 338; Bernheim, Baeur & Co. vs. Sorsby, lately decided 
by Court of Appeals. 
Garnishee cannot be held liable, as his answers were not traversed within twenty days. 
Act 27, Extra Session of 1877; 31 A. 547. 

Where there is a condition precedent to recovery, it must be complied with before the 
party can recover. Drake on Attachment, Sec. 553. 

The exact amuunt due by garnishee must be shown. Drake on Att., Sec.553; 5 Robinson, 
447. 


On Motion TO Dismiss. 


The opinion of the Court was delivered by 
‘Levy, J. The plaintiff, appellee, moves to dismiss this appeal on 
the following grounds: 

1. “That all proper and necessary parties have not been made 
parties to this appeal, the defendant not having been made a party 
hereto.” ; 

2. That no appeal lies from such a judgment as that attempted to 
be appealed from, said judgment being an interlocutory one, which does 
not work irreparable injury.” 

3. “That there is no note of evidence, bill of exception, or assign- 
ment of errors of record, and, therefore, the appeal must be dismissed.” 

The first ground urged is the only one which calls for our considera- 
tion. The second ground is disposed of by the authorities in 6 La. 435 ; 
2 R. 342; 12 L. 149; 11 R. 160; 12 A.455; 7 R. 232, in which it has 
been held and reaffirmed, that to entitle a party to an appeal from an 
interlocutory judgment, it is unnecessary that the injury be absolutely 
irreparable. It suffices that it may become irreparable by the final 
judgment or action of the Supreme Court on that judgment. 

The objection that there is no note of evidence, bill of exceptions or 
assignment of errors of record, does not justify the dismissal of the 
appeal herein sought. 
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The certificate of the clerk is full and complete, and there is no sug- 
‘gestion of diminution. The record would enable the Supreme Court 
to decide on the merits. 15 A. 420; 18 A. 261; 5.N. S. 341; 14 L. 368, 

The first ground, however, is serious, and the failure to make the 
defendant a party to the appeal, in our opinion, is fatal. 

The rule that all parties to a judgment must be made parties to the 
appeal, is only deviated from in case of merely nominal parties without 
interest. 3 A. 317. 

It has been held, in 3 A. 623, that, where plaiutiff in execution obtains 
judgment against a garnishee, from the judgment against whom 
defendant appeals, the garnishee must be made a party to the appeal, 
or it will be dismissed. Being interested in the judgment, it can neither 
be affirmed nor reversed without giving him an opportunity of being 
heard. So in an attachment suit begun by garnishment, plaintiff, in 
appealing from a judgment of dismissal, must make the garnishees 
parties. See also, 14 A. 219. We think the rule thus laid down, may, 
with equal force, be applied to the present case. 12 A. 801. 

. In this instance the appeal was granted on petition, and there was a 
prayer for the citation only of the plaintiff. No citation issued to the 
defendant, nor has he made any appearance in this appeal. 

That he is interested in the judgment seems to us apparent and 
incontrovertible. In the original attachment suit a judgment was 
obtained against him serving as the basis or measure of the judgment 
against the garnishee, and whether that obtained against the latter is 
final or interlocutory, and working irreparable injury, is immaterial, as 

he must have the “ opportunity of being heard,” in a matter in which he 
is surely interested to the extent of the funds belonging to him in the 
hands of the garnishee, which are sought to be applied to the extin- 
guishment of the debt claimed in the suit. 

See Louque’s Digest, title appeal, V. p. 43, (b. 1, no. 1, and author- 

ities there cited). Also, 16 A. 40. 

The motion to dismiss must prevail, and it is, therefore, ordered that 

the appeal herein be dismissed at the costs of appellant. 


On REHEARING. 


Fenner, J. Weare convinced of error in our former decree herein, 
in ‘holding that the defendant, Sorsby, was a neces3zary party to this, 
appeal. 

It seems well settled, that in proceedings by garnishment in execution 
of judgments, the judgment debtor is not a necessary party to an 
appeal from a judgment between the creditor and garnishee. Elder ys. 
Rogers, 11 A. 606; Marqueze vs. Leblanc, 29 A. 203. 
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The present case cannot be distinguished in principle. The pro- 
ceeding, it is true, was by attachment, and not originally in execution 
of judgment, but it was only after it had culminated in a final judg- 
ment against the defendant, with privilege on the property attached, 
and only iy execution of that judgment, that the rule on the garnishee 
was taken, from the judgment on which the present appeal is prose- 
cuted. That the defendant was not a necessary party to the rule, is 
apparent. from the fact that the plaintiff did not make him a party. 
How, then, can the plaintiff be heard to set up that he was a necessary 
party to an appeal from the judgment on such rule ? 

Our former decree herein is, therefore, annulled and set aside, and it 
is now ordered that the motion to dismiss this appeal be denied. 


On THE MERITs. 


BERMUDEZ, C. J. The question to be decided in this case relates to 
the liability of a garnishee, answering interrogatories, under an attach- 
ment process, 

The plaintiffs seek to hold the London, Liverpool & Globe Insurance 
Company responsible for the judgment rendered against the defendant, 
on the face of the answer made by it, and which is to the effect, that: 
“the defendant was insured in said Company for $5,000, on stock of 
goods; that he was burnt out, but as loss has not been adjusted, 
Respondent is unable to say what will be found im him. Defendants’ 
interest in aforesaid policy was seized,” etc. 

The rule taken was filed more than two months after the answers of 
the garnishee had been part of record in the attachment proceedings. 

It does not appear that any issue was joined on the rule, or that any 
evidence was introduced on the trial. There was judgment ordering 
the garnishee to liquidate the amount of the loss and deposit the same 
with the sheriff, within ten days, or in default, that it be condemned to 
pay the amount of plaintiffs’ judgment. 

From this judgment the garnishee appealed. 

It is clear that by its answer, the garnishee did not admit owing the 
defendant any specific sum of money. Had it done so, and had the 
plaintiffs been satisfied with the answer, their remedy would have 
simply been to obtain an order directing the payment of the money into 
the hands of the sheriff, who would have receipted therefor. 

The garnishee merely admitted that the defendant might have a 
claim against it, but that it had not been adjusted, as yet. 

As the attaching plaintiff can acquire no other or greater rights 
against the garnishee than the defendant, it follows that, though the 
garnishee be indebted to the defendant, yet if there be anything to be 
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done, as a condition precedent, to his recovering his debt in an action 
against the garnishee, the plaintiff cannot obtain judgment against the 
2% garnishee without performing the condition. It is not enough to charge 
the garnishee that he owes something to the defendant. The amount 
owing must be shown. Drake on Attachments, Sec. 553. | 
%, The record does not establish that the judgment creditor has proved 
Bec, any of the facts which it would have been ineumbent on the insured to 
have alleged and proved, previous toa recovery. There is not even an 
allegation of liability, for any specific amount, on the part of the Com- 
! pany to the insured. Even if the answer of the garnishee, apparently 
adopted by the rule, could be considered as part of it, the amount of 
*, the loss sustained, and therefore due to the insured, not having been 
admitted by the Company, no order to liquidate, no money judgment 
could have been rendered against it, as was done. It may still well be, 
that in a proper proceeding to hold it liable under the policy, the 
Company may have some valid, exonerating defense to set up, which 
it was not bound to interpose on the rule in this case. 

In the absence of any issue joined and of evidence introduced, the 
defense must be considered as having been one of no cause of action. 

This view of the case dispenses us from eee whether or not 
the rule was seasonably taken. Act 27, E. 8. 1877; 5 R. 447; 16 A. 
253; 31 A. 548. 

Whatever may be the rights of the judgment creditors under the gar- 
nishment proceeding, the same remain unimpaired, in the condition in 
which they stood at the date of the seizure. 

It is, therefore, ordered and decreed, that the judgment appealed ) 
from be reversed, and that the rule therein rendered be dismissed, with 
costs, in both Courts. 











No. 8533. 
Heirs oF Davin F. MILter vs. A. G. Oser, O. H. Witps ET AL. 


This is an action to annul a will, the order probating it, the appoirtment by codicil of an ex- 1 
ecutor, and the sale of the succession property. Such an action is prescribed by five 
years. 

44 PPEAL from the Ninth Judicial District Court, Parish of Concordia. 

aaa Hough, J. ¥ a 


George S. Sawyer, for Plaintiffs and Appellants: ‘ ] 


1; The plea of prescription, as a peremptory exception, is in the nature of a demurrer; all 
the allegations in the petition must be taken as true for the purpose of a trial of the same. 
13 An. 374, 138, 177, 204; 14 An. 137; 14 La, 421; 10 An. 586; 9 An. 9; 6 Rob. 419. 


ae 








NEW ORLEANS, APRIL, 1882. 









Heirs of Miller vs. Ober, Wilds et al. 













































; . 2. A nuncupative testament by private act must be read as required by law, under pain of + 
2 [ absolute nullity. C. C. Arts. 1582, 1595; 5 Rob. 481; 6 An. 242; 11 An. 451; Boil., tom. 1, 

g 4 p- 632; Vazille, Preser., p. 229, n. 380; C. N. 972. / 

, 3. The order for the execution of a nuncupative testament by private act, on the depositions 


of bat two subscribing witnesses, is null and of no effect. C. C. 1648; C. P. 942. 985. No . 
day being fixed, etc. C. P. 933, 943; C. C. 1644. It cannot be the basis of prescription. c 
1 ; 1 Hen. Dig 647, (e. n. 6); 1 Rob. 48; 5 Rob. 483; 2 An. 726; 6 An. 104; 5 An. 265; 6 An. “ 
246; 10 La. 553. ‘ = aH 
4. The private memorandum attached to said will had no effect. ‘‘ Uno contextu actus testart 
apportet est,” etc. Poth. ff. lib. 2, tit. 1, sec. 2, ns. 23, 24; C. ©. 1571; 14 An. 597. 
d 5. The court below should have granted a new trial. No prescription can cure nullities re- 
- sulting from such collusion and fraud. Kerr on Fraud and Mistake, p. 293, authorities 
cited; Underwood vs. McVeigh, American Law Times, July, 1874, vol. 1, n. 7, pp. 289, 
| ? 290. 
t : Boatner & Mason, for Defendants and Appellants : 
a The prescription of five*years bars nullities of form in the proceedings leading to the probate 
. ’ of a will, also the action to annul the order and decrees of the Probate Court, under which 
succession property has already been sold. Rev. C. C. 3542 and 3543; Ann S. Miller vs. 


M. Georgia Miller, 32 A. 437; Heirs Porter vs. Hornsby, 32 A. 337 ; Munholland vs. Scott, 
33 A. 1043, and authorities there cited. 


The opinion of the Court was delivered by 

Topp, J. This is an action to annul the will of David F. Miller, 
deceased, and the order probating it, also the sale of succession prop- 
erty, and recover the land, the subject thereof. It is brought by the 
widow and legal heirs of the deceased. 4 

The following facts relating to the case, we gather from the record : . 

/ David F. Miller died in August, 1862, in the Parish of Concordia. He 
left a last will and testament dated in March of the same year, and 
what purported to be a codicil thereto, naming an executor, dated in 
August of the same year. 

On the 29th of September, of that year, the will was probated, and 
Ulrich, one of the executors named therein, qualified. Nothing was 
done touching the administration of the estate for a number of years, 
and in 1870, Ulrich, executor, left the State. In 1871, W. F. Miller, the 

executor appointed by the codicil, qualified, and soon afterwards caused 

° the sale of the property in controversy. This sale was made on his 

4 application to pay debts, and under an order signed by the Parish 

Judge, and the property was adjudicated at public auction to one W. 

A. Miller, purporting to be a creditor of the succession, and under suc- 

: cessive sales, finally came into the possession of the defendants. 

After the sale (in 1872) the executor filed his final account, which was 
homologated on that opposition, and he discharged. 

i ; The defendants pleaded the prescription of one, five and ten years 

against the action, which was sustained by the Judge a quo, and from 


his judgment thereon this appeal is taken. 
3 
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The ground of nullity urged against the will is, that it was not read 
in the presence of the witnesses before being signed by the testator. 
And the nullity of the order probating it, assigned, is that it was 
proved up by only two witnesses, whilst a third one was present in the 
Parish, and that the proces verbal of the officer probating the will, 
stating his absence, was false. 

It is further urged that the executor who caused the sale of the prop- 
erty, was without authority, because he was appointed by the codicil 
mentioned, which was alleged to be null, and that the debt of the 
succession claimed by the purchaser of the property was extinguished 
by prescription, and the mortgage securing it had perempted before 
the sale. Fraud and collusion is also charged between the executor 
and the said purchaser. 

The last will was filed and probated in 1862. 

The sale in question was made in 1871, under an order of Court. 

The final account of the executor was filed and homologated, unop- 
posed, in 1872. 

This suit was brought July 24, 1880. 

Article 3542, C. C., declares: ‘‘ The following actions are prescribed 
by five years: That for the nullity or rescission of contracts, testa- 
ments, or other acts.” 

Article 3543: “All informalities connected with, or growing out of, 
any public sale made by any person authorized to sell at public auction, 
shall be prescribed against by those claiming under such sale at the 
lapse of five years from the time of making it.” 

We have attentively considered the able and ingenious argument of 
the plaintiff’s learned counsel, and the French authorities cited, to 
show that the prescription pleaded does not cure the nullities of a will 
and its probate, such as are charged in this instance. Whatever may 
be the French jurisprudence on the subject, it is evident that the 
Article quoted above does not recognize the distinction as to the 
different kinds of nullity contended for. This construction of the 
Article is confirmed by frequent adjudications of this Court. 10 A. 684; 
2A. 715; 3A. 329; 16 L.91; 32 A. 337, 437; 33 A. 1048. 

The judgment of the lower court is, therefore, affirmed with costs. 
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No. 8506. 


EMANUEL FENDLER vs. J. W. BATEs, SHERIFF, ET AL. 


The Supreme Court is without jurisdiction to entertain a suit to annul a tax sale, at the in- 
stance of a person seeking to enforce an hypothecary action against the property sold, 
where the amount of the mortgage claim is only $350 and interest. 


PPEAL from the Seventeenth Judicial District Court, Parish of 
East Baton Rouge. Sherburne, J. 


C. D. Favrot, L. D. Beale, for Plaintiff and Appellant. 


Burgess & Burgess, for Defendants and Appellees: 


Where the matter in dispute is a party's right to subject property to the payment of his 
judgment for an amount less than $1,000, this Court is without jurisdiction, although the 
property sought to be subjected to said judgment is worth more than $1,000. 33 A. 1085; 
R. C. C. 1977. 


~ On Morion To Dismiss APPEAL. 


The opinion of the Court was delivered by 

Topp, J. Certain real estate of J. C. Chautte, having been sold at a 
tax sale, plaintiff, claiming a judicial mortgage on the property for 
$350, and interest, brought a suit to annul the tax sale, and in the 
alternative to establish a preference on the proceeds of the sale, should 
the demand of nullity be rejected, and at the same time praying that 
the proceeds of the sale, which were still in the hands of the sheriff and 
tax collector, should be retained till final judgment in the case. An 
order to that effect was granted by the Judge. 

This entire suit, as we view it, is an attempt to enforce plaintiff's 
mortgage claim of $350, and interest, against the land. 

If the sale should be annulled, the land would not belong to plaintiff, 
and, in that event, should he have to bring another action to enforce 
his hypothecary right against it, it is clear that this Court could not 
entertain such a demand. 

The case comes clearly within the rule laid down in the case of Loeb 
& Bloom vs. Arent et al., 33 A, 1086. 

Plaintiff’s rights against the land, or the proceeds of its sale, must 
be measured strictly by the amount of his mortgage debt. 

The case of State ex rel. Bloss vs. Judges, 33 A. 1351, referred to, is 
not applicable in the instant case. 

The motion to dismiss must prevail. 

The appeal is, therefore, dismissed at appellant’s costs. 

Levy, J., absent. 
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City of New Orleans vs. LeBlanc and Beck. 





No. 8388. 
City or New Oreans vs. P. A. LEBLANC. City or NEw ORLEANS 
vs. T. A. BECK. CONSOLIDATED. 
Defendants, as manufacturers, are exempt under Art. 207 of the Constitution, but, as dealers, 
which the evidence shows them also to be, they are liable for a license tax. 
PPEAL from the First City Court for the City of New Orleans. 
Skinner, J. 























ae J. Ward Gurley, Assistant City Attorney, for Plaintiff and Appellant 
ig in the first case ; Appellee in the second : 







" Articles 206 and 207 specially enumerate the exemptions from taxation and licenses, and ex- 
cludes from exemption all property, persons and callings not enumerated. 31 An, 440. 

‘ A manufacturer is ‘a person engaged in the business of working raw materials into wares 
suitable for use.” Webster's Dictionary. 

A cooper who makes barrels from blocks of staves is not a manufacturer, in the sense of the 
law which exempts the latter from taxation. 32 A. 1075. 

If the exemption claimed applies, it cannot be stretched beyond the sale of the barrels, etc., 

. : made by defendants, and they are liable for a license tax on any other business done by 

Ae them. 2% A. 765; 31 A. 310, 668. 


> T. M. Gill, for T. A. Beck, Appellant: 


é A cooper, one who makes hogsheads, barrels and kegs, is a manufacturer of articles of wood. 
Baie: Webster's and Worcester's Dictionaries; Bouvier’s Law Dictionary ; 27 Penn. Stat. 495 

and 496. % 
He who manufactures articles of wood is exempt from all taxation and license, and as well, for 
yee every constituent part of said business incident thereto. Constitution. Art. 207; 11 Penn. 
4 Stat. 202-205; 6 Gill, 295 and 296. ' 


* iy Joseph P. Hornor and F. W. Baker, for P. A. LeBlanc, Appellee : 


A cooper who makes barrels is a manufacturer. 
If a cooper employs more than five hands, he is exempt from all license under Article 207 of 
the Constitution. 


























The opinion of the Court was delivered by 
BermupveEz, C.J. The City claims in these suits a license tax of $50 
from each of the defendants, who pursue the occupation of coopers. 

The defense is, the unconstitutionality of the tax, by reason of an 
exemption from such tax, under the provisions of Article 207 of the 
Constitution. 

The ‘lower court gave judgment for the City against each defendant, 
for ten dollars only, considering them as exempt from the $50 license, 
but as liable for that of $10 as mechanics, whose receipts exceed $2,000. 

The judgments thus rendered are brought up to bereviewed together. 

The Article invoked reads: 
‘‘ There shall also be exempt from taxation and license for a period 
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of ten years from the adoption of this Constitution, the capital, machin- 
ery, and other property employed in the manufacture of textile fabrics, 
leather, shoes, harness, saddlery, hats, flour, machinery, agricultural 
implements, and furniture and other articles of wood, marble or stone ; 
soap, stationery, ink and paper, boat building and chocolate ; provided 
that not less than five hands are employed in each factory.” 

The object of the epnvention was to exempt from taxation the prop- 
erty mentioned, and from license the persons using the same, during 
the time, and under the restriction stated. 

To determine whether the defendants are such persons, it is neces- 
sary to determine whether they are engaged in the manufacture of 
articles of wood. 

The record shows that they are coopers, mechanics who employ 
assistance ; that they make barrels, hogsheads from rough logs and 
splits, and carry on a general cooperage business. 

It establishes that for 1881, LeBlanc’s gross receipts from the sale of 
such articles amounted to $30,000; from the sale of hoop poles to 
$2,000; from repairing damaged packages to $3,000. 

It shows that for the same year those of Beck, for the sale of articles 
manufactured by him, amounted to $30,000; for the sale of hoop poles 
to $3,000; for the repairing of damaged artieles to $400, and for the 
sale of old barrels, etc., takenin payment of new ones, to $2,000. 

Webster defines a manufacturer to be a person engaged in the busi- 
ness of working raw materials into wares suitable for use.. 

The defendants are either dealers or they are manufacturers. If they 
are not dealers, they are manufacturers. They may be both. A dealer 
is not one who buys to keep, or makes to sell, but one who buys to sell 
again. He stands between the producer and the consumer, and depends 
for his profit, not upon the labor which he bestows on his commodities, 
but upon the skill and foresight with which he watches the markets. 

A manufacturer is not one who creates out of nothing, for that 
surpasses human power ; neither is he one who produces a new article 
out of materials entirely raw. He is one who gives new shapes, new 
qualities, new combinations to matter which has already gone through 
some artificial process. A shoemaker is none the less a manufacturer, 
because he does not also tan the leather; the tanner is none the less a 
manufacturer of leather, because he does not breed and raise the 
bullocks from which the raw hides are taken. The tanner makes 
leather to sell, but does not buy hides to sell again. He produces the 
article of the leather and depends for his profit upon the labor which 
he bestows upon the raw material. 

In other words, dealers are middlemen between the manufacturer or 
the producer and the consumer. Manufacturers are the suppliers of 
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the dealers, or consumers. 33 Penn. 380; Commonwealth vs. Campbell, 
100 Mass. 183; Burroughs on Tax. p. 153, § 80. 

In so far as they make barrels, hogsheads, and similar articles of 
wood, such as coopers make, the defendants must be considered as man- 
ufacturers, and as such; exempt from the license sought to be collected 
from them. 

But the case is different where they deal in articles of wood not man- 
ufactured by themselves; as when they buy and sell hoop poles. For 
pursuing such business they are liable. The exemption, to which they 
are entitled as coopers, cannot be extended to occupations which are 
not formally exempt. 28 A. 765; 31 A. 310, 668. 

There is an admission in the record that it is the custom of the 
coopers doing business on an extensive scale, to purchase in the spring 
cargoes of hoop poles, and after retaining as many as may be necessary 
for their factories, to resell to smaller dealers the surplus remaining on 
hand. 

That the sales of defendant, LeBlanc, exceed $2,000, and those of 
defendant, Beck, exceed $3,000. 

The City has claimed $50 from each defendant, whom the lower court 
has condemned to pay a license of $10 only. The City insists that if 
they be not liable as coopers, they should be held liable as mechanics, 
each for a license of $20, their receipts exceeding $4,000. The appeal 
being on the law and on the facts, under Article 81 of the Constitution, 
we can pass upon this question. 

From the showing made, we are not satisfied that in the business 
done by them the defendants have shown that the hoop poles which 
they have sold were those remaining on hand at the end of the season. 
The burden was upon them to do so, on this account and under the 
admission. The inference is that they have sold those hoop poles as 
dealers, to smaller dealers, but as their receipts did not exceed $4,000, 
but $2,000 only, they could not be held to pay a license of more 
than $10. 

We find no error in the judgments appealed from, which are, there- 
fore, affirmed with costs. 

Rehearing refused. 
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No. 8394. 


SuccEssION OF Mary ANN BERFUSE. 


The Civil District Court is legaily open from the third of July to November, for probate 
matters; a judgment rendered in such matters is of full force and effect, and an appeal 
therefrom, granted on motion legally obtained. 

It is inconsistent to ask, ip a petition, to be recognized as sole heir, accepting a succession 
purely and simply, then afterwards, by opposition to the Public Administrator, pray to be 
appointed administratrix ; such opposition and prayer operate as a waiver of the first 
demand. 

The intervenor has failed to establish her identity, hence, her claim to administer, in prefer- 
ence to the Public Administrator, must fall. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


Julian A. Seghers, for Intervenors and Appellants : 


The Public Administrator has no right to claim to be appointed in a succession when there 
are heirs present in the State. 

In default of legitimate descendants, the natural children are the legal heirs of their mother, 
and no one can contest their right to her succession, unless he has an interest in so doing. 

The legal acknowledgment of natural children, and their judicial acknowledgment, decreed by 
judgment of Court, are of equal dignity and are both due acknowledgments, under the law, 
as to their effects. 


Breaux & Hall, for Public Administrator, Appellee. 


‘ On Motion To Dismiss. 


The opinion of the Court was delivered by 

Pocut, J. This appeal is taken from a judgment appointing the 
Public Administrator, P. S. Wiltz, administrator of the succession. 

The grounds urged for the dismissal of the appeal are, that it was 
obtained out of term time, not on petition, and that no citation of 
appeal was issued. 

The record shows that the judgment was rendered on September 
27th, 1881, and signed on the 8th of October following, and that the 
order of appeal was granted, on appellants’ motion, on the 18th of the 
same month. 

Appellee contends that the terms of the Civil District Court of the 
Parish of Orleans, are fixed and regulated by Section 1985 of the Revised 
Statutes, fixing the terms of the District Courts for the Parish of 
Orleans, established under the Constitution of 1868; under the provis- 
ions of which law, said terms began on the first Monday of November, 
and ended on the third of July of each year, and hence he argues that the 
appeal in this case was granted out of term-time, and that it should 
have been obtained by petition and followed by citation of appeal. 

Appellants, on the other hand, urged that under the powers conferred 
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to it by Art. 132 of the present Constitution, the Civil District Court 
for the Parish of Orleans; has fixed its own terms; that under the rules 
of said Court, its term for general matters begins on the first Monday 
of November and ends on the third of July of each year, and that from 
the third of July to the first Monday of November, of each year, Court 
shall be open, for certain enumerated purposes, among which is 
included the trial of all probate matters. Hence, they contend that the 
judgment appealed from was rendered at a term of Court legally estab- 
lished for the purpose of such a judgment, and that the order of appeal, 
was properly and legally granted on their motion presented at the 
term at which the judgment was rendered. 

All the courts created by the Constitution of 1868, having been abol- 
ished by the present Constitution, it follows, as a logical proposition, 
that all laws passed under the former Constitution, specially intended 
for the regulation of courts created thereunder, have, of necessity, been 
abrogated, and have disappeared with the courts for which they had 
been enacted. The object and the subject matter of the law having 
ceased to exist, the law itself has perished. Hence, we are clear that 
Section 1985 of the Revised Statutes does not regulate the terms of the 
Civil District Court for the Parish of Orleans, and that under the 
present Constitution, such terms have been properly and legally fixed 
by said Court. 

We, therefore, conclude that in September and October last that 
tribunal was legally open for the trial of probate matters ; that the judg- 
ment appealed from was rendered at a term of Court legally established 
for the purpose of such judgments, and that_ the order of appeal was 
legally obtained at the same term. 

Appellee’s theory, under which the Court was open for the purpose 
of rendering a valid judgment in his favor, but not for the purpose of 
granting an order of appeal therefrom, on motion, is glaringly illogical 
and absolutely untenable. 21 A. 733, State ex rel. New Orleans vs. 
Judge, ete. 

The motion to dismiss this appeal is, therefore, overruled at appellants’ 
costs. 


ON THE MERITS. 


Fenner, J. Christina and Mary Berfuse, alleging themselves to be 
illegitimate children of deceased, and alleging that she died intestate 
leaving no legitimate heirs, filed a petition praying to be recognized as 
her sole heirs, accepting her succession purely and simply, and to be 
put in possession thereof. This petition was accompanied by certain 
affidavits tending to establish the facts alleged. 
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No action appears ever to have been taken on this petition. Subse- 
quently, P. S. Wiltz, Public Administrator, filed his petition represent- 
ing that deceased left no surviving husband or heir, present or repre- 
sented in the State, and died intestate, and praying to be appointed 
administrator of her estate. Under proper order of court, the applica- 
tion was published according to law. Pending the legal delay, Mary 
and Christina Berfuse, claiming to be natural children duly acknowl- 
edged, and, as such, heirs of the deceased, filed an opposition to the 
application of the Public Administrator, and prayed that it be rejected, 
and that Mary should be appointed administratrix of the succession. 

This opposition, and the prayer thereof, was inconsistent with their 
prior petition to be put into possession as heirs, and operated a waiver 
of that demand. It left before the Court a:simple contest for adminis- 
tration between the Public Administrator, on the one hand, and Mary 
Berfuse on the other. . 

After trial, judgment was rendered dimissing the opposition, and 
appointing the Public Administrator, from which judgment, opponents 
have appealed, 

The record contains no note of evidence and no copy of the testimony, 
and we have nothing before us except an agreed statement of facts, 
which is as follows : 

‘Opponents’ witnesses proved, that they had known Mary Ann 
Berfuse, one of the opponents, for many years; that they always 
considered her as the daughter of deceased, having known her as a 
member of her household, since early childhood.” 

One witness testified “‘ that he was present at the féte de baptéme, held 
in honor of opponent, Mary Ann Berfuse ; that he passed the day at the 
house and partook of the good cheer provided for the occasion. 

‘That during the day, a party of persons left the house, bearing the 
infant, and avowedly for the purpose of having it baptised. That said 
party returned with the infant.” 

‘‘ That neither the witness nor the mother, the deceased, accompanied 
said party. 

“‘ That the deceased was employed during the day in preparing the 
festival.” 

We can consider nothing but the above statement. We are asked to 
consider the aftidavits attached to the petition for putting in possession. 

They would clearly have been inadmissible, as evidence, except by 
consent. There is no proof of such consent, and none that they were 
ever even offered in evidence. 

We find attached to the record, at the end, a certificate of baptism, 
in the original, which, by the endorsement on it, appears only to havé 


been filed in the lower court on the day the appeal was taken. By 
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whose authority it was filed, and how it comes to be thus pasted on the 
record, is not explained, and we can discover no possible authority for 
taking cognizance of it, especially as the counsel for the administrator 
objects thereto. 

Unless the opponents proved their heirship, the judgment of the 
lower court was clearly correct. 

Clearly the statement of facts does not prove the heirship. It does 
not prove acknowledgment by the alleged mother, in any manner 
authorized by law; nor does it prove the maternal descent, to do 
which, opponent was bound to show that she was “identically the 
same person as the child whom the mother brought forth.” C. C. 212, 
(230). 

This involves, first, proof of the accouchement and the bringing forth 
of the child ; and, second, proof of the identity of the claimant with the 
child so brought forth. 5 Demolombe, Nos. 500 and 501; 1 Mourlon, 
p. 493. 

There is a complete lack of such proof. 

Opponents may have rights which they may vindicate in other pro- 
ceedings and on proper evidence. But, upon the issue and evidence 
presented by this appeal, it is clear we cannot say the judgment 
pronounced is erroneous. 


Judgment affirmed at appellants’ costs. 








No. 7625. 
UNIVERSITY PUBLISHING Co. vs. Mrs. CHARLOTTE PIFFET ET AL. 


The term “ under-tenant,” as used in C. C. 2706, is synonymous with “ under-leasee.” 

Without a price fixed by the parties or left to the award of a third person named or deter- 
mined, there can be no lease. 

The goods of a third person contained in the leased house by his consent, under an agreement 
with the lessee, that no rent or other consideration was to be paid for the occupancy, are 
not the goods of an ‘under tenant,” and are affected by the landlord's pledge. 


PPEAL from the Sixth District Court for the Parish of Orleans. 
Rightor, J. 


A. L. Tucker, for Plaintiff and Appellee : 


. Where a lessee of a store permits a third person to occupy a room or apartment in the 
leased store, free of rent, and without any fixed term, the latter is under tenant at will of 
the principal lessee ; and his goods and effects found in such room or apartment of the 
leased store, are not subject to the right of pledge enjoyed by the landlord of the principal 
lessee, except as is provided by the Civil Code, Art. 2706. 

. The University Publishing Company, through its agent, Clarke, being the under-tenant 
of Gresham, the principal lessee, and not being indebted to him for any amount, its goods 
found on the leased premises could not be legally seized and sold by Mrs. Piffet, the lessor, 
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to satisfy the rents due by Gresham. C. C. 2706; 7 A. 524; 18 A. 498-501, 718; Smith's 
Landlord and Tenant, 48, 50; Harrison's Digest, Vol. 2, p. 3630, and cases there cited ; 
Kent's Commentaries, (6th edition,) pp, 113, 114, 115; Tomlin’s Law Dict., Vol. 3, p. 573, 
for definition of ‘‘ tenant.” 

3. The effects ofthe under-tenant, who owes no rent to the lessee, cannot be seized by the 
landlord, and if they are sold during his absence, he may recover their value. 18 A. 718. 


L. L. Levy, for Defendant and Appellant: 


As the plaintiff was in no sense a sub-tenant, and his goods on the leased premises were there 
with his express consent, the lessor's pledge affected the goods under the express provi- 
sion of statute, C. C. 2707; 14 A. R. 503; 28 A. R, 433; 27.4. R. 87. 


—_——_ 


The opinion of the Court was delivered by 

FENNER, J. Defendant, as lessor of Jas. A. Gresham, upon a claim 
for unpaid rent, provisionally seized, and, after judgment, caused to 
be soid certain property of the plaintiff found on the premises, and 
c!aimed to be subject to her, lessor’s privilege. 

The present action is for restitution of the value of the property on 
the ground that it was unlawfaily se’zed and sold. 

It is not denied that plaintiff’s goods were ‘ contained in the house 
or store,” by its own express consent, and were, therefore, affected by 
the landlord’s right of pledge undér C. C. 2707, unless plaintiff was an 
‘‘ under-tenant,” not indebted to the principal lessee at the date of 
seizure, in which case his goods would be protected under C. C. 2706. 

The facts are, that plaintiff was permitted to use for his business, 
and to store his goods in, a room of the leased house, by consent of the 
principal lessee and at his will, under an agreement that he was to pay 
no rent or other consideration for the privilege, the motive of the 
lessee being benefit to his business expected from having plaintiff in 
the house. 

Clearly this arrangement was not a lease, which is defined by our 
law to be “a synallagmatic contract, by which one party gives to the 
other the enjoyment of a thing at a fixed price,” and to constitute 
which, asin a sale, “ three things are absvlutely necessary, to-wit: the 
thing, the price and the consent.” C, C. 2670, 2672. 

Without a price fixed by the parties or left to the award of a third 
person named, and determined, there can be no lease. Fisk vs. Moores, 
11 Rob. 279; Haughery vs. Lee, 17 A. 23; Gleason vs. Sheriff, 20 A. 268, 

It is contended, however, that the word “ under-tenant,” as used in 
C. C. 2706, ig not necessarily synonymous with under-lessee, but may 
cover tenancy arising otherwise than from a lease, and quotations are 
made from common law authorities to the effect that the mere occupier, 
by consent of owner, and rent free, is a tenant at will. No doubt he is 
a tenant in the broad sense of holding and possessing, but the context 
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of Art. 2706, taken in connection with Art. 2707, leave no possible doubt 
that the Code refers alone to under-lessees. 

Plaintiff not being such, his goods fell under the lessor’s pledge. 

The other ground urged, that the lessor’s rent judgment was fully 
satisfied out of the sale of the !essee’s property, without the necessity 
of selling that of plaintiff, is not e@mstained by the record. The lessor’s 
judgment was for $3,716.64, besides interest. The nett proceeds of 
the entire sale were insufficient to satisfy the same. 

Plaintiff has no concern with the arrangement by which, after the 
sale, the lessor acquired, for a consideration, the unexpired term of the 
lease. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed, and it is now ordered 
and decreed, that there be judgment in favor of the defendant, rejecting 
the demand of plaintiff at its costs in both Courts. 

Levy, J., absent. 








No. 9758. 


Gorpon & Gomita vs. F. MUcHLER. THE LovIsIANA NATIONAL 


BANK vs. THE UNION NATIONAL BANK. CONSOLIDATED. 


By-laws of a corporation to be valid must bé consistent with the general law, and cannot affect 
the rights of third parties without their consent, or depositors not privy to them. 

A bank cannot apply funds on deposit to the payment of a debt due it by the depositor ; com- 
pensation never takes place if such a case without the special assent of the depositor. 

Our law differs from the common law doctrine, that where a check has been presented to, and 
acceptance refused by a bank, there being no privity, the holder of the check cannot sue 
the bank. 

A check daly notified to the bank constitutes an equitable assignment of the fund against 
which it is drawn. Case vs. Henderson, 23 An. 49, overruled. Obiter. There is no dis 
tinction to be made between the irregular deposit of the customer with his factor and that 
of a depositor with a bank. 


PPEAL from the Third District Court for the Parish of Orleans. 
Monroe, J. 


_ J. Ward Gurley, for Gordon & Gomila, Appellants : 


1. A bank cannot apply deposits held by it to the payment of an indebtedness due it by the 
depositor. C. C. 2210, 2956; 12 An. 257; 7 An. 53; 2 An. 25; 11 An. 73; 23 An. 116; 32 
An. 590. 

Neither custom, nor the by-laws of the bank can authorize such compensation or set off, when 
prohibited by law. 23 An. 113; Sec. 5136, KR. S. U. 8.; 5.N. 8. 344; 9 An. 44; Angell and 
Ames on Corporations, §§ 333, 335; C. C. 433, 445; 25 An. 413. 

2. A check is not-an assignment of the stated amount of the fund upon which it is drawn, 
before it is accepted by the drawee. Nor has the holder any action against the bank in 
case of refusal to pay. 23 An. 49; 10 Wallace, 152; 13 La. 98; 94 U. S. 343. 

A check does not differ in this respect from a sight draft. 
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ubt The payee of the check knew, when it received the check for the entire balance due the 
drawer, that the drawer had failed, owing many creditors, and could not meet his obliga- 
tions, and the facts of the case are such as entitle Gordon & Gomila, the attaching credi- 
tors. to said balance of deposit. 
uly Arts. 2642 to 2654, C. C., do not apply to checks on banks. The requirements of those Articles 
sity are not fulfilled if the assignment be in the form of a negotiable instrument. 
ate Checks being negotiable paper, they are governed by the lex mercatoria, and do not operate as 
an assignment, unless accepted by fhe drawee. 23 An. 49 and 60; 10 Wallace, 152; 13 La. 
of 98; 94 U.S. 343; 49 Barb. (N. ¥.) 22; Law Rep., 6 E. and J. Appeal, 352; Law Rep., 19 
Eq. Cases, p. 74; 12 M. 498, and cases there cited; 2 N.S. 123; 2 Rob. 122; 5L 405; 4 ; 
the An. 996. 
the Miller, Finney & Miller, for Louisiana National Bank, Appellee: 

The check holder has a right of action against the bank on which it is drawn, the depositor 

ent having in the bank, on deposit, the funds to meet the check. _Van Bibber vs. Bank of 
Louisiana, 14th An. 486, and other authoritics cited in brief. 
red The bank cannot compensate the devt it owes to the depositor, by the debt due to it by the 
ing deposition. Civil Code, Art. 2210; 2d An, 25; 23d An. 116; 32d An. 590. 

The compensation being prohibited by law, the by-law of the bank which undertakes to allow 
that compensation cannot prevail. By-laws cannot override the law. They must be 
framed in accordance with, and not against the law, or, as the statute expresses it, ‘‘not 
inconsistent with law.” R.S. U.S., §5136, paragraph 6; Angell & Ames on Corpora- ‘ 
tions, § 333. 

Ner do by-laws bind depositors not privy to them. 22d An. 98. 

The check by the drawer, on funds in the bank, passes to payee of the check, the fund paid 
| the date of presentment of the check. Hence, no subsequent attachment against the 
AL drawer of the check can reach the fund, which has ceased to be his property. 

Carleton Hunt, for Defendant and Appellant: : 
fect Where one having money on deposit in a bank, becomes indebted to it by the maturity of a 
note executed by him,, and held by the bank, compensation will take place, and the debts 
—_ extinguish each other to the extent of the smaller of the two. 10 Rob. 197; Morse on 
Banks, Ed. 1879, pp. 28, 29, 31, 42. 
and The decisions of the Supreme Court of Louisiana in the following cases, to-wit: Bloodworth 
sue vs. Jacobs, 2 An. 25; Breed vs. Purvis, 7 An. 53; Morgan vs. Lathrop, 12 An. 257; Bogert 
vs. Egerton, 11 An. 73; Murdock vs. Bank, 23 An. 116; Hancock vs. Citizens’ Bank «f 
inet La. 32 An. 582, are inapplicable in the instant suit. But the decision of the Court in 
ais Fowler vs. The Bark of Louisiana, 10 Robinson's Reports, p. 200. as shown already in the 
that first brief for the Union National Bank, is of direct application in the instant case, and 
there must be judgment in accordance with this decision in favor of the Bank, as prayed 
ns. for. 

The relation of banker and depositor is the ordinary relation between debtor and creditor, and 
compensation will take place between them. 

Apart from argument as to the applicability, in this suit, of the decisions first cited, the doc- 
trine they maintain, that compensation does not take place in the irregular deposit, so 

the called, or contract of Mutuum of the Civil Law, is incorrect doctrine, and ought to be 
39 recalled, 
| Inasmuch as no rale of property is established by the decisions here referred to, it is clearly 
Men competent fur the Court to overrule them now. 12 How's Reports, 443. 
and 

j The opinion of the Court was delivered by 
i FENNER, J.. This case presents a triangular contest between three 
q 





creditors of F. Miichler, over a balance standing to the credit of the 
latter’s deposit account with the Union National Bank. } 
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1, The Union National Bank claims that the credit was extinguished 
by compensation, because it (the Bank) was holder of a dishonored 
draft of Miichler, and has applied the credit to the extinguishment of 
said debt. 

2. The Louisiana National Bank claims it as holder of a check 
of Miichler on the Union National Bank for the exact amount of the 
credit, which check had been presented to the Union National 
Bank and payment thereof demanded, and, on refusal, had been pro- 
tested, and written notice given to the Union Bank that this was 
claimed to operate an assignment of the credit. 

3. Gordon & Gomila claim the fund by virtue of an attachment 

thereof, executed after the above proceedings. 


I. 

So far as the Union National Bank is concerned, it is not pretended 
that it had any express authority or consent from Miichler to apply the 
balance due him as depositor to the extinguishment of the debt due by 
him to the Bank. It attempts to imply such consent from the fact that 
one of its own by-laws provided: ‘All notes discounted by the Bank, 
which are not taken up before the closing of the Bank, on the last day 
of grace, shall be charged to the account of the parties to the same, 
provided ‘there are funds in the Bank to the credit of such person or 
persons.” 

: No evidence is adduced to establish that this by-law was ever as- 
sented to by Miichler, or that he was ever even notified of its existence. 

Nothing is better settled than that by-laws of a corporation, in order 
to be valid, must be consistent with the general law, and that they 
cannot have effect to interfere with the rights and privileges of third 
parties or strangers, not members of the corporation, or be made bind- 
ing on them, without their consent. Potter on Corp. §§75, 76; Field 
on Corp. §§ 295, 296; Grant on Corp. pp. 76, et seq.; Angell and 
Ames, § § 333, 335. : 

Unless the Bank had the right, under the law of the State, to attrib- 
ute Miichler’s credit in compensation of the debt due by him, this 
by-law could not create such right. 

In the case of Hancock vs. Citizens’ Bank, we said: “ Repeated 
adjudications in the jurisprudence of this State have placed beyond 
the domain of further controversy the principle that compensation does 
not take place in the confidential contracts arising from irregular 
deposits, such as the deposit of money with a banker, and the deposi- 
tary is not authorized to apply the funds on deposit in his hands to the 
payment of the debts of the depositor, except there is a special man- 
date from him.” 33 A. 592, quoting 12 A. 257; 7 A.53; 2A.25; ID 
A. 73; 23 A. 116. 
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The vehemence of the assault now made upon the correctness of this 
doctrine is not, in our judgment, sustained by a corresponding foree in 
the arguments advanced against it, with whatever learning and power 
they are enforced. The distinction sought to be drawn between the 
irregular deposit of the customer with his factor and that of the depos- 
itor with the bank, has no existence ; or, if there were any, it would 
be in favor of the latter, so far as the prohibition of compensation is 
concerned, because, while the factor usually allows his customer 
interest on sums left in his hands, the bank has the gratuitous use 
thereof. Those decisions, therefore, which forbid compensation in the 
relation of the factor and customer, may be said to apply, a fortiori, 
to the relation of bank and depositary. Moreover, in the earliest case 
of Bloodworth vs. Jacobs, 2 A. 25, Chief Justice Eustis repeatedly 
refers to the relation of banker and depositary, in illustration of his 
views as there expressed. In that case and in Breed vs. Purvis, 7 A, 
35, the very arguments now urged were stated in the opinion of the 
Court and overruled. 

The extensive references to common law authorities, establishing 
that the relation of banker and depositor, like all other irregular 
deposits, created the relation of debtor and creditor between the 
parties, seem superfluous, in view of the learned and exhaustive 
decision of this Court to the same effect, in Matthews vs. Creditors, 
10 A. 342, the correctness of which has never, to our knowledge, been 
questioned. 

It is not possible to suppose that Chief Justices Eustis, Slidell and 
Merrick, with all their learned associates, were oblivious of this prin- 
ciple or of the elementary distinction between the kinds of loan 
known as depositum, commodatum and mutuum. On the contrary, their 
decisions show that, while admitting the irregular depos't to be 
neither depositum, nor commodatum, but distinctly mutuum, and, there- 
fore, giving rise to the ordinary relation of debtor and creditor, they 
yet deliberately held that, from the nature of the contracts, and under 
the provisions of our Code, as construed by them in connection with’ 
the fundamental principles of the Roman Civil Law, such irregular 
deposits were not subject to compensation. Their view is sustaine | 
by the construction placed on Articles of the Code Napoleon, identical 
with ours, by such jurists as Toullier, Marcadé, Mourlon, and others, 
who hold that the words, “ restitution of a deposit,” as used in Art. 
2210 of our Code (Nap. C. 1293) although not scientifically applicable 
thereto, were, nevertheless, intended to include irregular deposits. 

The arguments of these jurists, which it is not necessary to state 
here, convince our judgment, and we approve their conclusion. Even 
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were we in doubt, such has been the settled construction of our Code 
for 35 years, and no legislative change thereof has ever been made. 


II. 


As to the claim of the Louisiana National Bank. 

‘It will not be disputed that a written order by a creditor, addressed 
to his debtor, directing him to pay to a third person a debt due to the 
former, accompanied by due notice to the debtor, would comply with 
all the requirements imposed by our Civil Code, Arts. 2642 to 2654, for 
the valid giving of title, delivery, and complete assignment of the 
credit or incorporeal right referred to in the order. 

On general principles, the check, its presentation, protest, and the 
written notice herein given, unequivocally fulfil all these requirements. 
- The question presents itself: on what principle shall we refuse to 
give to such a transaction the effect which is given to it under the 
textual provisions of our Code ? 

In the slightly considered case of Case vs. Henderson, 23 A. 49, it 
was held that the check-holder did not acquire a right of action 
against the bank, upon the authority of the Supreme Court of 
the United States, in Bank vs. Millard, 10 Wallace, 152. That was # 
case at law, in error to the Supreme Court of the District of Columbia, 
where the common law prevails, and the able and perfectly accurate 
6pinion of the Court is based upon the common law principles: Ist, 
that there was no privity of contract between the bank and th2 check- 
holder, at the time the check was given, and 2d, that no such privity 
was created by the mere presentation of the check, without aceeptance 
of the bank, because the depositor’s right was a mere chose in action 
not assignable without the consent of the debtor. 

Choses in action correspond substantially to, or, at least, are included 
within the civil law definition of incorporeal rights. 

Our law, differing therein from the common law, distinetly recog- 
nizes the assignability of that class of incorporeal rights known at com- 
mon law as choses in action, and provides for the pertectibility of such 
assignments by notice to the debtor and entirely independent of his 
consent, and, from the moment of such notice, creates a privity between 
the debtor and the assignee, amounting to a perfect legal tie. 

It follows that the reasons underlying the common law decisions 
quoted, have no application or existence under our law, and the 
decisions, therefore, have no application as authority here. 

In a very recent case, decided by Mr. Justice Miller on Circuit, it was 
held that a check, duly notified to the bank, constitutes an assignment 
of the fund drawn against, which a court of equity will enforce in favor 
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of the check-holder, although a court of law will not. Bank vs. Coates, 
12 Reporter, 514. 

Even had the check, in the instant case been drawn in a common 
law State upon a bank in such State, so that the rights of the check- 
holder would have been regulated by the lex loci contractus, yet if the 
action thereon had, by any means, been brought in our forum, our 
courts would have ldoked to, and would have enforced, the equitable 
right of the check-holder, and would have maintained the assignment. 
Jackson vs. Tiernan, 15 La. 485. 

Here the check and notice operate, not merely an equitable but, 
equally, a perfect legal assigument. 

The same case just quoted equally disposes of the objection that the 
debtor cannot be required to permit his debt to be cut up into fractions 
and thus to have’several creditors substituted for one. 

We are not required here to consider the correctness of the decision 
in Poydras vs. Delamere, 13 La. 98, cited in support of the last objec- 
tion, because it does not apply to the case of bank and depositor, the 
nature of whose contract is, that the bank shall pay out the depositor’s 
funds, in sums, and to persons designated in the depositor’s checks ; 
and this implies the assent of the bank to the divisibility of its 
obligation. 

In the interests of sound jurisprudence we are compelled to overrule 
Case vs. Henderson, and to hold, with the District Court, that the 
Louisiana National .Bank acquired a perfect title to the fund in 
controversy. 

This disposes of the claim of the attaching creditor. 

Questions of illegal preference in favor of the bank cannot be agi- 
tated in this controversy, but must be raised in a different proceeding. 

Judgment affirmed, at appellant's cost. 


On APPLICATION FOR REHEARING, 


Appreciating the importance of the question involved as to the 
status which the holder of a check sustains towards the bank on which 
it is drawn, we have carefully reconsidered our opinion under the light 
of the authorities quoted in the learned brief for rehearing. 

There are few questions upon which authorities have been more 
conflicting. 

In direct opposition to those quoted, are the opinions of both Judge 
Story and Chancellor Kent. In the matter of Brown, 2 Story Rep. 502 ; 
3 Kent’s Com. p. 105, author’s own note to the 4th edition. 

To these we may add the following direct authorities: Lester vs. 
Green, 8 Bush, (Ky.) 357; Weinstock vs. Bellwood, 12 Bush, 139; 
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Mum vs. Burch, 25 Hl. 35; Union vs. Oceana, 80 Ill. 212; MceGrade vs. 
German; 4 Mo. App. 330; Deener vs. McArthur, 1 MeA. (D. C.) 350; 
Fogarties vs. Bank, 12 Rich. (S. C.) 518. There exist many others. 

In his able work on Banks and Banking, Mr. Morse states the con- 
dition of the authorities on the subject down to the decision in the 
Millard case, (10 Wallace) and expresses his opinion, that the prepon- 
derance of direct authority was in favor of the holder’s right to sue.’ 
Morse on Banks and Banking, pp. 525-537. _ 

This Court had held substantially in favor of the right of the holder. 
Vanbibber vs. Louisiana, 14 A. 481. 

In the Millard case, the Supreme Court of the United States, for the 
first time, had the question directly presented to it. It decided ad- 
versely to the holder’s right, on technical principles peculiar to the 
common law, and having no place in our system. 

If the question, in common law States, is to be determined according 
to common law principles, it should seem that, in this State, it should 
be determined according to our law. 

The decision is not rested by the Supreme Court on any oyenaeiiae of 
the lex mercatoria. 

This Court, in Case vs. Henderson, and Case vs. Marchand, (23 As 
49, 60) blindly followed the authority of the Millard case, without’ 
comment or discussion. 

We think it erred therein on principle. 

But, if there were doubt, we have now the well-considered opinion 
of Mr. Justice Miller, one of the most learned judges of the Supreme 
Court, who himself participated in the Millard decision, holding that a 
bank check operates an equitable assignment in favor of the holder, 
which he may enforce against the bank in equity, though not at law. 
Coates vs. Bank, 12 Reporter, 514. 

We believe this to be sound doctrine, and, being so, it ends the 
question, so far as this Court is concerned, which enforces rights 
known in common law States as “equitable rights.” Jackson vs. 
Tiernan, 15 La. 485. 

The conclusion reached is in harmony with common sense and with 
the principles of our law ; and we adhere to it. 

‘ Rehearing refused. 
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No. 8487. 


STATE OF LOUISIANA EX REL. ATTORNEY GENERAL ET AL. vs. THE 
JUDGE OF THE TWENTY-SIXTH JUDICIAL DIsTRICT, ET AL. 


This application being for a writ of prohibition only, no other question than that of jurisdic- 
tion of the Court, or.competency of the Judge, can be raised. 

As no plea to the jurisdiction appears in the pleadings, or was passed upon by the lower court, 
there is nothing before this Court to determine. 


PPLICATION for Writ of Prohibition. Michzel Hahn, Judge, 
Respondent. 


¢ 


Olivier O. Provosty, for Relators. 


Gervais Leche, District Attorney, James D. Augustin, Alfred Shaw, 
for Respondent. 


The opinion of the Court was delivered by 

FENNER, J. ‘This application, being for a writ of prohibition merely, 
can raise no other question than that of jurisdiction of the Court or 
competency of the Judge. C. P. Arts. 845 to 854. 

Questions of regularity of proceedings are presented by writ of 
certiorari. C. P. Art. 855, et seq. 

We have nothing to do, then, with any question except the jurisdic- 
tion of the inferior court over the cause, without reference to the 
particular proceedings taken therein. 

» The present application is disposed of by the fact that no plea to its 
jurisdiction has been filed in, or passed upon, by the lower court. State 
ex rel, Larrieux vs. Judge, 29 A. 806. 

The prohibition prayed for is refused, and the rule discharged at 
Relators’ cost. 

Poché, J., recused, being related to one of the Relators. 








No. 8252. 


MarigE L. Cass vs. CHartes L. C. Cass. 


In a suit for separation from bed and board by the wife, a new trial will not be granted to the 
husband on the ground of newly discovered evidence of the wife's adultery, in the absence 
of any allegation to that effect in his answer and reconventional demand. 

To constitute public defamation in the sense of Article 138 of the Civil Code, it is not neces- 
sary that the offensive epithets or words be uttered in public. It is sufficient that they 
be addressed to the other spouse in the presence of third persons, or spoken to other 
persons in the absence of the party affected thereby. 

A reconciliation of the spouses, after ill-treatment or public defamation, will not be a bar to 
an action for separation from bed and board, if the acts or causes are renewed after such 
reconciliation, the former acts will corroborate the new action. 


: PPEAL from the Civil District Court for the Parish of Orleans, 
Lazarus, J. 
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W. S. Benedict, Spencer & White, for Plaintiff and Appellee. 
H. L. Edwards, E. E. Moise, for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocué, J. This is an action for separation from bed and board by 
the wife, who relies on the grounds of ill and cruel treatmentand public 
defamation. 

The defense is a general denial, coupled with the special averment 
that this litigation is instigated by plaintiff’s father, and ends with a 
demand in reconvention for a judgment of separation on the ground of 
defamation of defendant’s character by the injurious allegations in his 
wife’s petition. 

After a protracted trial, characterized by considerable bitterness and 
acrimony, the District Court rendered judgment in favor of plaintiff, 
and defendant appeals. 

He calls our serious attention to the error charged against the 
District Judge for refusing him a new trial, prayed for on several 
grounds. 

The serious reason urged was, that of newly discovered evidence ; 
and that evidence consisted of the alleged discovery, since the trial, of 
his wife’s adultery, charged to have been committed in the State of 
Virginia, during the summer of 1878. 

A correct test of the defendant’s right to a new trial, under these cir- 
cumstances, is found in the solution of the question of the admissibility 
of that evidence under the pleadings. 

It is urged that the evidence was admissible under the general 
denial, which traversed plaintiff’s allegation that she had faithfully 
observed her duties as a married woman. 

After a careful consideration of the authorities cited in support of 
their argument, by defendant’s counsel, we conclude that this proposi- 
tion is untenable. None of the authorities extend the doctrine, that 
proof of adultery will bar the wife’s action for separation, to the right 
of a new trial for the purpose of introducing, for the first time, the 
charge of adultery. 

Far from alleging adultery, either in his first, or in his supplemental 
answer, defendant urges as his ground for his reconventional demand, 
that his wife had defamed him in charging that he had called her a 
lewd woman; as such a charge implied a doubt of the legitimacy of 
his children, whom he solemnly recognizes, and for whom he has the 
greatest love and affection. 

We are clear in our conclusion that in the absence of a specific alle- 
gation of adultery in a suit like this, the defendant cannot be allowed 
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to introduce evidence of adultery against the plaintiff, who would thus 
be completely surprised, and deprived of the time or opportunity to 
prepare her defense against the most heinous charge which can be 
hurled at a married woman and a mother. 

No possible injury could flow from the Judge’s ruling to the defend- 
ant, who could have brought at once an action for divorce against his 
wife, and could hgve'’dissolved the bonds of matrimony, before the final 
disposition of this cause, if he could have proved the severe accusation 
which he prefers against his wife, in his affidavit for a new trial. 

We fully concur with the action of the District Judge on this point, 
and we shall now proceed to examine the case on the merits. 

We have given full and favorable consideration to the law, which 
defendant’s counsel hold out as the rule of courts, in determining ques- 
tions of such a delicate nature as the separation of married persons. _ 

We fully concur in their views that courts will not and should not 
separate spouses, especially when children have been born of their 
union, for light or trivial causes, or when the evidence shows mutual 
wrongs between the parties. 

Hence, we have read with more than ordinary attention, and weighed 
with great care, the testimony found in the record of this cause, impelled 
with a strong desire to re-unite, if possible, a young father and a 
devoted mother, for the protection and proper education of their tender 
offspring, for whom they both feel a fond attachment, and who might 
prove to them a strengthening tie of affection and union. 

But the evidence destroyed that hope, and imposes the painful duty 
of separating the spouses, by affirming the judgment of the lower court. 

The salient facts shown, beyond a doubt, by the record, are: that 
defendant frequently ill-treated his wife, in various ways, and even 
struck her on two occasions; and that he repeatedly accused her, in 
the presence of other persons, of being unfaithful to him, and of meeting 
other men in adulterous intercourse. 

In our examination of this testimony, we have given due considera- 
tion to the argument of defendant’s counsel, on the point of condona- 
tion, as shown by the reconciliation and co-habitation of the parties in 
the fall of the year 1879; and if the evidence had failed to show a 
renewal by the husband of his cruel treatment of his wife, after their 
reconciliation, our plain duty would have been to reverse the judgment 
of the lower court. 

But such is unfortunately not the case, for the evidence is painfully 
overwhelming on the point of the renewal of the former scenes, which 
culminated in April, 1880, in a boisterous and scandalous outburst, 
during which the defendant unmercifully abused his wife, loudly charged 
her with adultery with men whom he designated by names, struck 
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her down, and drove her out of her own room, in the presence of two or 
three other persons, and then left the house, with the violent declara- 
tion that he would never return to her again. 

Defendant’s counsel argue that a solitary instance of such conduct 
will not justify a decree of separation, and at the same time they con- 
tend that evidence of repeated instances of such conduct, from Decem- 
ber, 1879, to that date, cannot be considered, because such acts were 
condoned by the wife, as shown by her continuous co-habitation with 
her husband. 

It strikes us that the rule contended for by defendant is anit 

just or logical. If an ill-treated wife.complains at the first instance of 
cruelty, her demand is premature; if she endures her husband’s ill- 
treatment, during co-habitation, until their living together becomes 
insupportable, her demand must be rejected, because, forsooth, she has 
eondoned. Under such an interpretation, the Article of the Code, on 
the subject of separation, would become a cruel delusion. 
The attempt of defendant -to destroy the credibility of plaintiff ’s ~ 
witnesses, by showing that they were servants, ignorant and of 
the negro race, cannot succeed, as it would tend to discredit witnesses, 
for causes unknown to our laws, and repugnant to common justice and 
humanity. 

Their statements on the material issues involved in this case, are 
consistent and mutually corroborative, and they are entirely and abso- 
lutely uncontradicted by any other testimony in the record, or by any 
direct evidence by other persons charging that those witnesses were 
not worthy of belief. 

The argument, that to constitute defamation, within the meaning of 

the Code, the offensive. epithets or words must have been uttered in 
public, does not meet with our sanction. We hold that the charge of 
adultery against a wife by her husband, made in the presence of her 
servants, and of a visitor, or to another person at the latter’s house, as 
shown in this record, does constitute a public defamation, as contem- 
plated by our law, for which the injured wife is entitled to the protection 
of the Courts. Bienvenu vs. Benson, 14 A. 386. 
: We have carefully read the series of plaintiff’s letters to her husband, 
introduced in evidence against her, for the purpose of proving her con- 
donation with past ill-treatment, and for the purpose of showing wrongs 
on her part. 

While we deeply regret the motive which has given publicity to 
letters containing the most sacred confidence between husband and 
wife, we must say that we were considerably edified with the spirit 
which pervades them all, and proyes to our minds that plaintiff was an 
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intelligent, loving and dutiful wife, whose greatest ambition was for 
the happiness of her husband and of her children. 

The reconventional demand of defendant, on the ground of defama- 
tion by his wife, through allegations in her petition, has no merit. 

Jurisprudence has settled that such allegations, even if disproved, 
cannot be the basis of an action for separation by either of the spouses. 
Homes vs. Carrier, 16 A. 94; Terrell vs. Boarman, ante 391. 

We find no error in the judgment of the lower court, which is, 
therefore, affirmed with costs. 

Rehearing refused. 

Levy, J., absent. 








No. 7507. 
Mrs. R. THompson ET AL. vs. HENRY MEYERS ET AL. 


The right of passage through an alleyway, granted for the common benefit of abutting lots, 
is prescribed and lost by non-user during ten years. The alley is not a locus publicus, and 
the prescription set up is not one acquirendi causa. 


PPEAL from the Fifth District Court for the Parish of Orleans. 
Rogers, J 


Saml. P. Blanc, for Plaintiff and Appellee : 


Plaintiff sues to have opened to use, an alley, originally laid off fer the use of her lot and 
six others. 

2. Defendants, and their authors, plead prescription of ten years, and ask to be quieted in 
their occupation. 

The servitude of passage was established by a common preceding owner of all the lots, on 
his own property, and when he sold the lots he gave each the use only, of this right of way 
over his land, the soil of which he never conveyed. 

The prescription pleaded by defendants is acquirendi causa, for unless they have acquired 
rights greater than the mere use, they cannot exclude lot No. 1 from its servitude or use 
of way. 

5. The elements or essentials for acquiring are entirely wanting. There was no good faith, 
but palpable bad faith. No one possessed under a just title. No possession during ten 
years. No object which could be acquired by prescription by the defendants. 

Their possession, such as it was, was insufficient, for they did not possess as owners in 
fact, and in right. They had no possession continuous, uninterrupted, peaceable and 
unequivocal. 

As a fact; no one had occupied for ten years any part of the alley, and the two-thirds of it, 
were in no way trespassed on before 1872. 

One having use of an alley in common with others, cannot seek an advantage to himself; 
to the disadvantage of a neighbor's right, by asserting that that neighbor has ceased 
using the passage, when he, himself, has prevented that use by obstructing the way. 


J. Q. A. Fellows, for Defendant and Appellant : 


The defendants claim, under the prescription of 10 years, the release from a servitude 
claimed against them by the plaintiff. 
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The common alley claimed is not a public place, but a private one, the use of which is uhe 
only right given the plaintiff by her title. 

This case is a servitude and is prescribed against by a non-user on abandonment of ten 
years. The prescription is one of liberandi causa. The defendants claim a release from 
a burden. 

The defendants’ claim is one of release, and is not ene acquirendi causa, and therefore the 
prescription of 30 years is not the prescription applicable to the case. 

The law of prescription is applicable, because it is against a private right. 


Braughn, Buck & Dinkelspiel, same side, for Neugass & Friedlander : 


. Itisa petitory action to sue for recovery of any immovable right, to which real estate 
may be subjected. <A suit fur the recovery of a real servitude is such immovable right. 
C. C. 709, (705), 722, (748). 

Plaintiff, in a petitory action, can recover only on the strength of his own title, and not 
on the weakness of defendant's; nor even in the absence of any title but that based on 
possession. Possideo quia possideo. Louque’s D. p. 520; Hennen’s D. p. 1115. 

. Aight to servitude is extinguished by the non-usage uf the same during ten years. C. C. 
789, (785). 

The action for damages in matters of trespass is prescribed by one year. C.C. 3536, (3501). 
Ten years’ possession with a just title acquires title to immovables. C. C. 3474, (3437). 








The opinion of the Court was delivered by 

BermupeEz, C.J. This is a petitory action by the plaintiffs, who 
elaim to have the ownership of areal right to which certain real estate 
is subjected indefinitely. | 

The object of the suit is to have it judicially declared that the plain- 
tiffs, as owners of a certain contiguous piece of property, have a right 
of way, or passage, to a named street, through a certain stripof ground, 
in the possession of the defendants. The plaintiffs, besides, claim 
$6,000 damages. 

The main defense is, that if the right to the servitude ever existed, it 
was extinguished by the non-usage of the same during ten years. 

From a judgment in favor of the plaintiffs, this appeal is taken. 

The evidence clearly establishes that, when the original plaintiff, 
Mrs. Thompson, purchased the lot described in her petition, she was 
entitled to a right of way, such as was claimed, at the institution of this 
suit, through the spot in question. 

It appears that in 1841, the whole property, comprising that of plain- 
tiffs and that of defendants, was owned by the same person, who caused 
it to be divided into lots, for the common benefit of which the alley 
was established, the title to each lot, subsequently sold, mentioning 
this important appendage or accessory. 

It is established that the alley was used by Mrs. Thompson, up to 
1863, for domestic purposes, and that it has not been used by those 
subsequently in possession of her property, since 1864. This suit was 
instituted in 1878. ; 

We have considered the testimony of a lady neighbor, witness for the 
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plaintiff, which is to the effect that the alley was open in 1869 and 1870, 
when she had occasion to go through it after her son, who had a habit 
of climbing Mrs. Thompson’s fence to go to the grocery store, at the 
opposite corner of the square, not kept on Mrs. Thompson’s lot. 

That testimony is merely the result of hearsay, and is outbalanced 
by that of almost every witness heard in the case, which shows that the 
alley was boarded uf in 1864, and that the man who kept the grocery 
had moved from it some twelve years before the action was brought. 
Even if her testimony stood uncontradicted, it could not prove inter- 
ruption of the prescriptipn set up, because the act to do so, must be 
done, ii not by the person entitled to the use, or by persons represent nz 
at least by one going toand from his premises for the ordinary legitimate 
purposes for which the alley was provided. Neither the act of the 
witness, nor that of her son crossing the alley, was done in the exercise 
of the right of way, primitively consented. They were the unauthorized 
acts of strangers, not within the original intendment of the grantor and 
grantees, and contrary to the purpose in view. They cannot be con- 
sidered as done with the sanction, or for the benefit of Mrs. Thompson, 
and should be viewed as the clandestine acts of intruders and trespass- 
ers, not done “a l’oceasion du fonds.” Pardessus des Serv. II, No. 
302, 308; Dalloz Serv. Sec. 7, Art. 1, § 1, No. 1; Laurent 8, 409; Sirey, 
C. N. 706, No. 24; Dalloz, 1866, 3 Juillet; Duranton, V. p. 674, No. 634; 
Demolombe xii, No. 995. 

In a petitory action, a plaintiff must recover on the strength of his 
own title, and not on the weakness of that of his adversary. In pres- 
ence of the defense of non-user, and particularly of the evidence in 
support, which establishes facts affirmatively, the plaintiffs, in order 
to recover, should have, if not primarily established, adduced at 
least in rebuttal, proof of use of the alley, by herself, or by some one 
under her authority, in her name. Up to a period clearly within the 
ten years preceding her action, she has not done so. 12M. 70; R.C. 
C. 804; 1 R. 321; 20 A. 52. 

The Code distinctly provides that a right to a servitude is extin- 
guished by the non-usage of the same during ten years, which, for 
discontinuous servitudes, begin from the day they ceased to be used. 
By discontinuous or interrupted servitudes, are meant such as need the 
act of man to be exercised, such as the right of passage, drawing water, 
pasture and the like. R. C. C. 783, (1) 789, 786, 722, 723; 20 A. 52; 1 
R. 321; 12 M. 70; 14 A, 283; 12 A. 473 ; 3 Toull. Nos. 689, 691 ; Duran- 
ton 5, 436, 491; Merlin R. V. Servitudes, § 33, No. 11. 

The theories that the original proprietor made a dedication to public 
use, and that the prescription invoked is one acquirendi causa, cannot be 


applied in this case. 
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When the original proprietor sold the abutting lots, he did so with 
measurements to the borders of the alley, with the use of an alley in 
common to the seven lots, according to the plot mentioned in the deeds 
and controlling them. The servitude was created in favor of the seven 
lots and of the owners of the same. The public was not given the 
right of using it, as it could have done a street ora highway. R. C. C. 
458, 459. 

A dedication to public use is the expropriation of the owner, by him- 
self, for the benefit of the public. The property thus dedicated 
becomes a locus publicus, the non-user of which by the public, does not 
vest title in individuals occupying or enjoying the same. 

The defendants do not set up title of ownership in themselves to the 
soil through which the passage is claimed. Evenif they had, it is quite 
doubtful, te say the least, whether. that pretension could be passed 
upon, contradictorily with the present parties to this litigation, for it 
is not so clear that, in giving the use of the alley, the original owner 
has so divested himself of title to the soil, that he could not recover 
possession, titulo domini, in the event of a peremption or forfeiture of 
the right of passage by the lot owners. R. C. C. 658. Hence, the pre- 
scription set up is not one agquirendi causa. 

We think that the plaintiff has failed to make out her title to the use. 
and enjoyment of the alleyway, and that her claim thereto was 
improperly recognized. 

It is, therefore, ordered and decreed, that the elena appealed 
from be reversed, and it is now ordered, adjudged and decreed, that 
there be judgment in favor of the defendants, rejecting plaintiffs’. 
demand, with costs in both Courts. 

Rehearing refused. 

Levy, J., absent. 








No. 7690. 


Lovistana Or Co. vs. THE BoARD OF ASSESSORS. 


A corporation is liable to assessment for the excess of the market value of its capital stock 
over and above the value of its tangible property otherwise assessed and taxed. Cases in 
31 A. 475, 852, and 32 A. 20, establish this rule, and are to be followed on the principle of 
stare decisis, 

Rules in matters of assessment and taxation should be stable, and when once settled, should 
not be lightly distarbed. 


PPEAL from the Third District Court for the Parish of Orleans. 
Monroe, J. 
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W. 8S. Benedict, for Plaintiff and Appellant. 


J. Ward Gurley, Jr., Assistant City Attorney, Sam’l P. Blanc, for 
Defendant and Appellee. 






The opinion of the Court was delivered by 
FENNER, J. The plaintiff was assessed in the year 1879, for taxes 
to be paid in 1830, as follows: Real estate, $50,000; capital stock, 
$67,100. : 

The last item was reached by deducting frem the total capital stock x 
of the Company, at its market value, the assessed value of its real 
estate, in accordance with the provisions of Act No. 9 of 1878. 

The correctness of the valuations, and processes by which the result 
is reached, is not disputed ; but plaintiff claims that the assessment of 
capital stock should be cancelled and erased from the rolls, because its 
whole capital, resulting from the payment of its stock, had been. 
invested in the real estate, machinery, etc., taxed under the heading 
of real estate, and that it possessed no other capital or property of any 
kind. 

The question presented is whether a corporation is liable to assess- 
ment for the excess of the market value of its stock over and above the 
value of its tangible property. 

The question seems no longer open for discussion. It has been 
exhaustively considered and settled in the affirmative by several decis- 
ions of this Court. N. O. Gas Light Co. case, 31 A. 475; St. Charles St. 
R. R. case, id. 852; N. O. & Carr. R. R. case, 32 A. 20. 

The fact that the corporations concerned in those cases possessed 
certain valuable franchises, which, no doubt, contributed to the value 
of their stock, does not affect the case. It is of no consequence what 
gives the actual value which the stock has. It suffices that the stock 
has value, and that the value is actual and ascertainable, as evidenced 
by the sales on the market. 

The laws, under which the assessment was made, contemplate the 
assessment and taxation of “all investments and values.” Act 8 of 1878, 
See. 1. 

Under this heading the shares of corporations unquestionably fall, 
and they are proper subjects of taxation. 

Act No. 9 of 1878, prescribes specifically the mode in which these’ ‘ 
“investments or values” are to be estimated and assessed, to-wit: by 
estimating the entire stock of the corporation at its market value, and % 
then deducting therefrom the value of its tangible property otherwise gs 
assessed. The surplus constitutes an assessable “ value,” liable to 
taxation, and which it is not pretended is otherwise assessed or taxed. 


‘ 
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These constitute the principles settled, after much controversy, by the 
cases referred to. 

It is desirable that rules for assessing property and values, upon 
which depend the public revenues and the financial administration, 
should be stable, and, when once settled by decisions of the highest 
Court, they should not be lightly disturbed. 

Judgment aftirmed at appellant’s cost. 

Levy, J., absent. 
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Under the law, the charge upon sales at auction is collectible by the auctioneer from the 
vendors, but it is the unconditional duty of the auctioneer to pay the State's charges, 
whether he collects or not from the vendors. 

It is always in his power to collect from the vendors, as he cannot be required to make a sale 
without payment of, or security for the charge. 

BS The law, by ita terms, covers all sales not specially exempted. No law exists exempting suc- 

ie cession, bankruptcy and judicial sales. The employment of auctioneers to make such 
sales is purely. optional. 

The duty, however, is only due upon actual complete sales. 


oe PPEAL from the Civil District Court for the Parish of Orleans. 
¢ ; Rightor, J. 















J. OC. Egan, Attorney General, Max Dinkelspiel, for Plaintiff and 
Appellee: 


1. The duty of one-half of one per cent. on auction sales, prescribed by Sec. 155, R. S., must 
be paid to the State by the auctioneer. R.S. Seos. 140-146. 
2. The law levying the duty is constitutional. 28 A. 717; 31 A. 381. 


T. J. Semmes, W. B. Lancaster, Spencer & White, for Defendant and 
Appellant: 


The duty on auction sales is not a tax on the property, nor a license on the auctioneer, but a 
charge on the fact of sale. 28 A. 717; Winatz vs. Girardey, 31 A. 381. 

It is to be paid primarily, not by the auctioneer, but by the owner. Ib. 

The auctioneer must, under penalties, pay the amount into the treasury, (R. 8. 146) ; but that 
is necessarily on the condition that the owner has paid him. 

He cannot be held to pay another's debt withont having received the amount from him, and 
he cannot be held liable for a failure to collect where the power of cullection has not been 
placed in his hands. 

The half per cent. duty is on voluntary sales only. 
























The opinion of the Court was delivered by 
FENNER, J. The State sues to recover from defendant the duty of 
one-half of one per cent. on the price of sales made by him as a licensed 
auctioneer, under Sections 141 to 152 of the Revised Statutes. 
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The claim of the State is based upon a statement of sales furnished 
by defendant himself, in performance of the official duty imposed upon 
him by Section 147, R. 8., which, though not conforming in all respects 
to the requirements of the law, furnishes a basis for an estimate of the 
amount due. 

The defense substantially is, that the duty is imposed upon, and 
payable primarity by, the owner of property sold, and not by the 
auctioneer ; that the auctioneer’s responsibility to the State is condi- 
tioned upon the payment to him by the owner; and that the law 
aftords him no means of enforcing payment by the owner. 

The provisions of the law are too clear to be misunderstood. The 
charge is to be paid by the owner to the auctioneer, and the latter has 
the unquestioned right to require and enforce the payment. Boye vs. 
Girardey, 28 A. 717; Wintz vs. Girardey, 31 A. 381. 

But it is made the unconditional duty of the auctioneer to pay the 
charge to the State. This duty is expressly covered by his bond, and, 
in case of his neglect to pay, he forfeits his license. R. S. 140, 146. 

The law does not concern itself with whether he collects or not. It 
is his duty to collect. It is in his power to collect, because he can- 
not be compelled to make a sale, unless the owner pays, or secures to 
his satisfaction the payment of this charge. 

If he chooses to remit the charge, or to take the risk of payment, the 
State cannot suffer. He knows that the law requires him to pay, in 
any event, and he must protect himself. If he chooses to make the sale 
and take his chance pf collection, the risk is his own, and, the sale 
being made and completed, his liability to the State is absolute. 

It is next objected that the duty is not chargeable against succes- 
sion, bankruptcy and judicial sales. The law makes no distinction 
whatever in favor of such sales. The language is: ‘all property, 
rights or credits, which shall be sold at public auction, or at private 
sale, by any auctioneer (except such as are or may be exempted by 
law) shall be subject to a duty of one half of one per centum, ete.” R. 
S. 145. Unless there exists some law exempting sales of the sort above 
mentioned, they fall necessarily within the purview of the Statute. 
We know of, and have been referred to, no such law. 

The question of the constitutionality of the charge upon such, or 
upon any sales, is not properly presented in this case. Indeed, the 
answer filed by the defendant specially avers that ‘ the duty claimed 
is a debt due by the persons whose goods are sold.” If so due, under 
the views above expressed, it was the duty of the defendant to collect 
and to pay. 

The question of the constitutionality of the charge, however, has 
been elaborately considered by this Court. The conclusions reached 
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were, in substance, that the duty was not a tax within the purview of 
a constitutional provisions limiting the rate of taxation or prescribing 
2 Tele equality and uniformity ; that it was in the nature of a simple charge 
for the exercise of the privilege of selling through licensed and bonded 
a ae officers provided by the State for the security and advantage of those 
es ‘. who may voluntarily elect to avail themselves of such privilege. 
ss. Wintz vs. Girardey, 31 A. 381. 

Bik * These reasons and principles apply to succession, bankruptcy and 
BS other judicial sales which may be made by auctioneers, equally with 
va other sales. 

The employment of auctioneers to make such sales is not compul- 
sory. Section 18 of the Revised Statutes provides that “all sales of 
property of successions, of property belonging to minors, or in which 
z minors are interested, of property of interdicted persons and property 
Bt . surrendered, made pursuant to an order or decree of any court of this 
State, may be made either by the sheriff or by an auctioneer, or by the 
representatives of successions, tutors of minors, curators of interdicted 
persons, or syndics of insolvents, as the case may be; and it shall be 
the duty of the Court ordering the sale, to direct that the same be 
made by the sheriff, or by such auctioneer as shall be selected by the 
parties, or by the representatives, etc.” 

Thus, it is apparent that it rests within the option of the parties 
interested to avail themselves or not, of the privilege of sale by an auc- 
tioneer. If they are unwilling to pay the charge exacted for the exer- 
a cise of this privilege, the law provides them with other modes of sale, 
ee subject to no such duty. 

- We have examined this question very carefully. We regret ‘it 
3 was not more fully argued and will readily correct, on rehearing, any 

me error into which we may have fallen. 
We are of opinion, however, that the charge is only due upon actual, 
completed sales. We find an item in defendant’s report of “sales in 
suspense and incomplete, $157,335.” Concerning which the evidence. 
furnishes no sufficient explanation. We shall protect defendant's. 
possible rights by granting a non-suit as to the duties claimed: on this 


























account. 
‘. Under plaintiff’s prayer for amendment of the judgment, we must 
increase the amount so as to cover the duties on the balance of the 
sales. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be amended, by increasing the amount thereof from 
$147.91 to $2,283.76, with 5 per cent. per annum interest, from Sep- 
tember 3d, 1881, being duty due on all the sales reported by defendant, 
except those reported as “ sales in suspense and incomplete, $157,335,” 
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and that as to the claim for duties on these sales, the demand of plain- 
tiff be dismissed, as in case of non-suit, defendant and appellant to 
pay costs of this appeal. 


































On APPLICATION FOR REHEARING. 


We find no error in the principles of law laid down in our original . 
opinion. 

It is averred, however, with great positiveness : 

1. That during the entire existence of the law, the State has never F 
before received or demanded the tax upon succession, bankruptcy and 
judicial sales. 

If this be true, and if the conduct of the State bad been such as to 
mislead the defendant as to his duty in collecting the tax on such sales, 
it would be a great hardship now to compel him to pay what he had 
never collected, and the State might be estopped from making such a 
demand. 

2. That in making his return of judicial sales, the defendant, not 
supposing them to be liable to duty, had not distinguished between 3 
those sales of that class which were actual and completed and those 
which were not, and that he should, in any event, be allowed to show 
the truth in this respect. 

3. That part of the reported sales were of bank stocks, on which 
the duty, under R. S. 161, is one-quarter and not one-half per cent., 
and that he should be allowed to show the amount of such sales. 

4. That there are some judicial sales in which the employment of 
auctioneers is compulsory on the parties in interest. If this be true, such 
sales would not, as to such parties, fall within the principles on which 
our decision rests. 

On the whole, we are satisfied that the interests of justice, which is 
all the State can be supposed to desire, require the remanding of the 
case, in order that all matters involved may be subjected to a closer 
investigation. No party could be benefitted by the delay which would 
result from the granting of a rehearing, and we may safely assume 
that speedy justice will be advanced by making our decree on this 
application. 

It is, therefore, ordered, that our former decree herein be annulled, 
and set aside. It is now ordered, adjudged and decreed, that the 
judgment appealed from be avoided and reversed, and that this case 
be remanded to the lower court, to be there proceeded with according 
to law and to the views expressed in this, and in our former opinion 
herein, costs of this appeal to abide the result of the suit. 

Levy, J., absent. 
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No. 8510. 


NATHANIEL HoGGatr vs. VICKSBURG, SHREVEPORT AND PACIFIC 
RAILROAD COMPANY. 


Lands taken by the public for a particular use of any kind, by the exercise of the power of 


expropriation, cannot be applied to any other use, to the detriment of the landholder. 


Where a building erected on land, expropriated for the purpose of a railroad station, is used 


as such, but a private business is carried on in certain rooms by one, who is the agent of 
the railroad, and receives his compensation in being allowed the use of these rooms, in 
which railroad freight is however stored when necessary, it is not such a diversion 
by the railway from the use for which the land was expropriated, as to authorize an 
action for damages. 


PPEAL from the Eighth Judicial District Court, Parish of Madison. 
Delony, J. 


J. G. Hawkes, Jno. B. Stone, Boatner & Liddell, for Plaintiff and 


Appellant : 


1. 


Under the laws providing for compulsory transfer of property, such estate alone can be 
taken as is necessary for the purposes for which it is taken. (7 A. 184; N. O. Railroad 
Co. vs. Gay, 32 A. 741). 

A corporation cannot apply property taken under these laws to a different purpose from 
that for which it is expropriated. Cooley on Constitutional Limitations, 556; Matter of 
Albany St., 11 Wend. 152; 26 Conn. 255. 

This is true, even where the fee is acquired. Crawford vs. Delaware, 7 Ohio, 459; Cooley 
on Constitutional Limitations, 556, note 1. 

Defendant did not acquire the absolute ownership of the land by the judgment, only “the 
land for the use of the Railroad.” ‘T. 39, 40. 


Even if the judgment could be construed to embrace within its terms the entire estate, such 


construction could not be allowed. Bradly vs. N. Y. & N. H. Railroad Co., 21 Conn. 294. 


Expropriation laws and the proceedings under them are to be strictly construed against the 


corporation. Parker vs. Great Western Railway, 7 Scott N. R. 780; 7 A. 184; 17 Ohio, 340. 


Using property for a different purpose from that for which it was taken, is a violation of the 


terms upon which it was taken. Defendant has used the property expropriated for a 
purpose entirely foreign to the purpose for which it was taken, and in so doing damaged 
plaintiff. 


W. B. Pittman, W. Farrar, for Defendant and Appellee : 


Expropriation of property by a corporation clothed with perpetuity, conveys the fee. N. 
O. P. R’y Co. vs. Gay, 32 An. 471. 

Perfect ownership gives the unlimited right of disposal and enjoyment. C. C. 491. 
Ownership is perfect when it is perpetual ; it consists of the usus, fructus and abusus. 


The opinion of the Court was delivered by 

Levy, J. The plaintiff as owner of certain lands contiguous to the 
railroad, at and near Mounds Station, brought suit against the Vicks- 
burg, Shreveport and Pacific Railroad Company, claiming ten thousand 
dollars as damages, resulting from the establishment and carrying on, on 
the depot lands and buildings, of a mercantile business by said Company 
and its agent, and praying for the abatement of said business, on the 
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ground of its being a nuisance and injurious to plaintiff, and unauthor- 
ized and illegal, under the expropriation of said land or depot grounds 
to the uses of the Railroad Company. 

There was judgment in the lower court in favor of the defendant 
Company, rejecting plaintiff’s demand. 

The admitted facts are as follows : se. 

The plaintiff was, in 1857, joint owner of a tract of land in Madison 
Parish, as heir of his deceased father, Anthony Hoggatt. 

In 1857, the Vicksburg, Shreveport and Texas Railroad Company 
brought suit under the expropriation Act of 1855, against the succession < 
of Anthony Hoggatt, for a tract of land which the Company claimed to 
be necessary for the purposes of their railroad. The Company obtained 
judgment for a tract or strip of the land one hundred feet wide, and 

ft. long, containing 484 acres. 4 

Upon this tract of land the Company laid its track and built a depot 
known as “‘ Mounds Station.” 

The Company employed one Freind L. Maxwell, in September, 1872, 
as depot agent at this place, and in consideration for his services -as $7 
agent, the Railroad Company agreed that he should carry on a mer- 
cantile business in the depot building. 

This permission was in full compensation for his services as agent. 

This mercantile business was carried on by the agent upon the terms 
stated, from September, 1872, until the present time, and still continues. 

The depot of the Company, in which this business is carried on, con- 
sists of three rooms, one an office of the Compaay, also used by Max- 
well, as merchant, 20x18 feet, and another room, 17x26 feet, used as a 
ware-room for the Company, and a third room, 70x22 feet, with an L. 





















17x24 added, known as the mercantile establishment, and is used for ‘ 
general mercantile pursuits, and when the Company is crowded with Br: 
freight, it is sometimes stored. »s 

It is also admitted that plaintiff is sole owner of all that tract through eS 
which the Railroad passed, and of the land adjoining and contiguous to % 


the property expropriated by the Railroad Company at Mounds Station. 
That plaintiff erected a store building in September, 1869, which has, 
from that date until the present time, been used for mercantile pursuits. “re 

That plaintiff notified the Company to stop the mercantile business 
at the depot. These are the admitted facts. 

In support of his demand, plaintiff contends that the Railroad Com- 
pany acquired the lands from the succession of Authony Hoggatt, under 
the expropriation proceedings in 1857, contradictorily with the heirs 
of that succession, it being private property, for the purposes and uses 
thereof, as claimed in those proceedings, and as a public use by said 
corporation limited to the general public objects necessary for carrying 
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on said Railroad Company’s operations, and that that property, thus 
taken, cannot be diverted from these purposes, and used for a purpose 
different from that for which it was expropriated, and this, no matter 
whether the mere easement was acquired, or a fee simple, and if 
diverted, the Company should not only be compelled to abate the bus- 
iness, as a public and a private nuisance, but is liable for damages 
which may be caused to the original owners and contiguous proprietors. 

Defendant resists plaintiff’s demand on the ground that it became 

the absolute owner in fee simple of the said lands and grounds, their 
full value and collateral damages having been demanded by, and 
payment therefor made to the original owners, and having acquired 
perfect ownership, has the unlimited right of disposal and enjoyment, 
and this perfect ownership being perpetual, consists of the usus, fructus 
and abusus. 
“ In the suit for expropriation, the plaintiff prayed that the “lands 
aforesaid be adjudged and decreed to plaintiff upon payment of all 
such damages as may be sustained, in consequence of the expropriation 
of said lands.” 

In their answer, defendants prayed “that plaintiff’s demand be 
rejected at their costs, or if judgment shall be rendered expropriating 
the land for said corporation, then, that defendants have judgment 
against them for the value of the land, and $10,000 damages, sustained 
by said succession.” ; 

There was.judgment that “ the land set forth and described in plain- 
tiff’s petition, and the plat annexed, be expropriated to the use of the 
plaintiff as prayed for, upon the payment to the defendant of the sum 
of $1,448,” ete. 

Article 2630 R. C. C., which prescribes the mode of proceeding in the 
compulsory transfer of property, requires that the petition shall con- 
tain “a prayer that the land be adjudged to such corporation, upon 
the payment to the owner of all such damages as he may sustain, in 
consequence of the expropriation of his land for such public work.” 

Art. 2632 requires that the jury shall “ determine what is the value 
of the land described in the petition, with its improvements, and what 
damages, if any, the owner would sustain, in addition to the loss of his 
land by its expropriation.” 

The charter of the Company is perpetual, although its duration was 
first limited to twenty-five years, the legislature subsequently made it 
perpetual. 

We think the absolute right and estate in and to the land vested in 
the Company by the judgment of expropriation, but at the same time 
we think the land could only be expropriated and used for the pur- 
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poses of the railroad in the interest of the public, and its use confined 


to necessary legitimate railroad purposes. a 
m ‘The interest of a Railroad Company in its location, although tech- 
f nically an easement, is not limited to an ordinary right of way, such Bos 
. as is required by highways, but it justifies a use of the land for all the By, 
_ purposes of a railroad.” Pierce on Railroads, 159. ‘ 
a “The Company cahnot, as to land taken under the right of eminent oy 
. domain, do acts which, though lawful in a private land owner, are ¥ 
= altogether outside of railroad purposes.” ‘Ib. 160. : ¥ 
d : In 34 N. J. 201, it was held: ‘The true rule is, that land taken by “a 
a the public for a particular use, cannot be applied, under such a seques- 
t, tration, to any other use, to the detriment of the land owner. This is 
ie the only rule which will adequately protect the constitutional right of 
the citizen. To permit land taken for one purpose, and for which the : 
is land owner has been compensated, to be applied to another and addi- ' 
i tional purpose, for which he has received no compensation, would be a 
si mere evasion of the spirit of the fundamental law of the State.” 
Individual property can be compulsorily appropriated by the public 
* only for public use. Dillon on Mun. Corp. § 460 ; 6 How. 545; 6 McLean, 
ng 517. 
a ‘“‘ Since the power to condemn private property against the will of 
ed the owner is a stringent and extraordinary one, based upon public 
. necessity as an urgent public policy, the rule requiring the power to 
= be strictly construed, and the prescribed mode for its exercise strictly q 
ie followed, is a just one, and should, within all reasonable limits, be : 
= inflexibly adhered to and applied.” Dillon on Mun. Corp. § 469. 
We are thus confirmed in our opinion by the authorities just cited, 
che and in this case the question presented for our consideration and decis- 
ine ion remains: Is the land referred to, used for railroad purposes, or has i 
= the Company diverted its use from that contemplated in its demand | 
in for expropriation and its actual expropriation ? 
The business complained of, is not and has not been carried on by the : 
les Railroad Company, but is carried on in the premises, lecated on the expro- 
aiid priated lands, by Maxwell, as his private business, and for, and on his own 
his account, the Company assenting thereto and granting the use of its 
building for that purpose, in consideration of Maxwell's services, 
wes without any other compensation or remuneration, as agent of the 
eit Company at the station or depot. The land was expropriated for a ; 
depot or station, for the construction of necessary buildings as a station, 
| -in and for sidings, ete., usual and necessary at such places, and its main 
ime a and principal use is for the purposes stated. 
— It is not contended that the Company is itself carrying on or actually 


and directly engaged in mercantile business on said premises, or that any 
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of the buildings on the land were constructed for the purpose of carry- 
ing on such business, or that they were constructed with any such 
view. We rather infer that they are such buildings as are necessary a: 
for depot or station purposes, and are in the main used therefor. In 
lieu of stipulated money wages or pecuniary compensation, the Com- 
5 pany allows to its agent the use, to a certain extent, of a portion of the 
building, in which the agent, for his own account, keeps a store and 
earries on mercantile business, while the admission shows that the 
rooms which he thus uses, are also used by the Company for storing 
freight, whenever needed for that purpose. We do not feel justified, 
therefore, in saying that the Company is diverting the expropriated 
property from the purposes and uses for which it was acquired, and 
that there is such a diversion as would authorize an interference, nor 
do we think the plaintiff can maintain his demand for damages. ‘ 
The judgment appealed from is affirmed at costs of appellant. 
Rehearing refused. 
Justice Todd dissents, and reserves his right to assign his reasons 
therefor. 











No. 8437. 


ey : Mrs. A. P. Nucent vs. Mrs. D. L. StarK AND HvusBAND. 


The recusation of a judge proprio motu when such judge is asked an appeal from a judgment 
rendered in a case in which he acted as counsel for the application, is proper and legal. 

The appointment of an attorney in such a case to grant the order, is allowed by law. When 
the record does not show that such attorney has taken the oath required by the Conasti- 
tution from all officers, it will be presumed to have-been taken. A fidavit in this Court to 
the contrary will not be noticed. 

When a case is called for trial, and two attorneys for plaintiff are present and ask a contin- 
uance on the ground of the absence of another, attorney, represented as the leading 
counsel, and on refusal of the court to continue the case, they withdraw from the case 
without taking an exception, and_the case is tried, and judgment is rendered for the de- 
fendants, without mentioning the absence of the plaintiff, and the defendants had set up a 
defense which could have made the basis of adirect and independent action, a judgment 
can be rendered on the merits of such defense. 

When there is no evidence, statement of facts or bill of exceptions in the record, and no proper 
assignment of errors, the judgment will not be reviewed. 


) gore from the Seventh Judicial District Court, Parish of Avoy- 
elles. Yoist, J. 


Appeal was granted in this case by Edwards, J. ad hoc, Twelfth 
Judicial District Court, successor of above court. 


E. H. Farrar, for Plaintiff and Appellant. 
Overton & Thorpe, for Defendant and Appellee. 
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On Motion TO Dismiss. 


The opinion of the Court was delivered by 

Bermupez, C, J. The defendant seeks to have the appeal dismissed, 
because there is no order of appeal, that claimed as being such having 
been made by one who had no authority to grant it. 

It appears that the present Judge of the lower court had been of 
counsel for the plaintiff, and that whengthe petition for an appeal was 
presented to him, he recused himself, if not on suggestion, at least 
proprio motu, and appointed a lawyer, having the qualifications of a 
Judg>, to act in his place, ad hoc; that such lawyer considered the 
petition for an appeal, and granted the order asked. 

It is claimed that the District Judge had no right to recuse himself, 
that he, therefore, had no right to appoint a lawyer pro hoe vice, and 
that this lawyer has not taken, previous to acting, the oath required 
by the Constitution from public officers. 

We think not only that the Judge had a right, but that it was his 
duty to recuse himself. Had the defendant been cast, she could have 
recused him, on an application for an appeal, because *‘ he had been 
employed as advocate in the case.” C. P. 333, No. 3. 

The plaintiff herself could have exercised the same right, or even 
verbally intimated the propriety of his recusing himself on the same 
ground. It would have been highly indelicate, to say the least, on the 
part of the Judge to have granted the appeal, at the instance of the 
very person whom he had professionally represented in the controversy, 
before his elevation to the bench. He was right in.recusing himself. 

A Judge who has been of counsel in a suit, should consider himself 
incompetent, and not wait until he be recused, to withdraw from the 
cease. He might, however, where the parties do not object, or do con- 
sent, make mere formal orders, as may be needful for a continuance, 
45 N. H. 53. 

Ithas been held that where a Judge is recused, he cannot himself try 
the issue raised on that point by his denial, but must refer it to be 
tried as provided by law. 33 A. 1293. 

A Judge should studiously abstain from all and any judicial action 
which could retard or accelerate the rendition or execution of a judg- 
ment in such a case. If he had the right to grant an appeal, he had 
thatof refusing one, in the exercise of his discretion, and then, why not, 
also, to grant or refuse an injunction and try anddetermine the same ? 

The authority in 2 A. 628, is to the effect that where a Judge who 
could have been, has not been recused by either litigant, and has not 
recused lhimself proprio motu, refuses an order of appeal, he can be and 
was compelled by mandamus to grant one, because the fact of the exis- 
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tence of a valid ground for recusation does not necessarily make him 
incompetent ; that he only becomes such, when he has been recused, or 
has recused himself, on his own motion. In this case the Judge has 
recused himself, and has, therefore, acknowledged and declared his 
incompetency. pais 

He had a right to appoint a lawyer to act in his place the moment he 
recused himself. Const. Art. 112; Act 1830, No. 40. When appointed 
and qualified, that lawyer replaces completely the Judge of tlre Court, 
and can discharge all the duties which that Judge could exercise, if 
acting, but only for the purpose and in the case in which the appoint- 
ment is made. 

The lawyer appointed in this case accepted the trust, and has acted 
as Judge ad hoc, by granting the order. 

It is insisted that it does not appear from the record that he has 
taken the oath required by the Constitution, Art. 149, from all State 
officers, before entering upon the discharge of his functions, and an 
attempt is made to establish the failure to do so, by affidavit, in this 
Court. 

It is true the record does not show that such oath was taken, neither 
does it show that the District Judge himself has qualified. If the record 
fails in that respect, the defendant has no one to blame but herself. In 
order to enable this Court to express an opinion on the subject, it is 
clear that she should have taken steps to have the order rescinded in 
the lower court, and put the proof of the omission on record. She has 
not done it there, she cannot now do it here. Were we to consider the 
affidavit offered, we would be taking original jurisdiction, which we 
cannot do. 32 A. 665. 

We must presume that the Judge ad hoc took the qualifying oath. 
Omnia rite acta presumuntur. 

The motion to dismiss is, therefore, overruled. 





ON THE MERITs. 


The plaintiff sued on a note secured by mortgage, and on an account. 
The defendant pleaded the general issue, that the debt is her hus- 
band’s, and res judicata as to the note, and no ownership in plaintiff as 
to the account, praying for a full and tinal judgment in her favor, for- 
ever quieting her in all matters relating to Richard Nugent & Co., and 
transferrees, and decreeing that she is in no manner indebted to the 
plaintiff in this suit, either on account, or by reason of any note or 
mortgage, as set forth in the petition. 
It appears that on the day of trial to which the case had previously 
been continued, a motion was made for another continuance by two of 
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the attorneys representing the plaintiff, on the ground that theleading 
counsel was absent and unable to attend at the term of the Court, and 
other reasons which are not insisted upon here ; that the Judge refused 
the continuance ; that thereupon, a request was made by the attorneys 
to withdraw from the case, which was granted. Before retiring, they 
took no bill of exceptions. 


The record does tot show that the plaintiff was absent and not other- 
wise represented, or that evidence was not heard. The judgment 
rendered is in these words : : 

‘In this cause, after issue joined, the case coming on to be tried 
according to previous assignment, the law and the evidence being in 
favor of the defendant, it is, therefore, ordered, adjudged and decreed, 
that there be judgment in favor of the defendant and rejecting plain- 
tiff’s demand. It is further ordered, adjudged and decreed, that the 
plaintiff pay all costs of this suit.” 

That is the judgment appealed from. In this Court, the plaintiff has 
tiled an assignment of error. It charges : 

1. That the judgment was rendered without any evidence whatso- 
ever being produced to the Court in support of the same. 

2. That the plaintiff and her counsel being absent, when the caus> 
was tried, it was unlawful to render any judgment but one of non-suit. 

First. It is no fault of the appellee that the record does not contain 
the evidence which the Judge says was heard. She was not bound to 
have it taken in writing. The appellant, under the law and the juris- 
prudence, should have secured a statement of facts before appealing. C. 
P. 602, 603; H. D. 80; L. D. 48. She has failed to do so. We must pre- 
sume that the Judge had sufficient evidence before him to justify his 
judgment, which we cannot reverse on that ground. 

Second. Even if the plaintiff was not present, or was not represented, 
it was no reason why the defendant, who had set up a serious and 
substantial demand, which could have formed the basis for a distinct 
suit, and who had prayed for a specific judgment, should not have pro- 
ceeded with the case. This is no longer an open question. 33 A. 415; 
il A, 287; 5 A. 298; 13 A. 343. 

We are unable, under the circumstances, to review the judgment and 
say that it is incorrect. 

It is, therefore, affirmed with costs. 





Pocnk, J. I concur in the opinion and decree on the merits. 
Rehearing refused. 
Levy, J., absent. 
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No. 8474. 


ZOEMIE HARANG Vs. JULES A. BLANC. 


Where a party buys property from a married woman, he cannot, when sued by her to annul 
the contract, set up that the property never belonged to her, but to the community exist- 
ing between her and her husband at the time of the purchase. 

A married woman is not estopped by her declarations in the act of sale or conveyance, from 
seeking to annul it, on the ground that the act in question was an attempt to take her 
paraphernal property to pay or secure the debts of her husband. The principle, as usually 
recognized and enforced, is not applicable to a married woman, when assailing acts 
charged to be in contravention of the law prohibiting a wife from binding herself or her 
property to pay the debts of her husband. 

When a married woman, not separated in property, signs an obligation with her husband and 
other parties for a debt, for which they are bound in solido, but which has not euured to 
her separate benefit, she is not iiable therefor. 


PPEAL from the Twentieth Judicial District Court, Parish of 
Lafourche. Knoblock, J. 


Clay Knoblock, Sam’l P. Blane, for Defendant and Appellee. 
- Taylor Beattie, for Plaintiff and Appellant. 


The opinion of the Court was delivered by 

Topp, J. The plaintiff, the wife of Theophile Harang, Sr., sues te 
recover a part of a plantation in the Parish of Lafourche, known as the 
*“ Harang Plantation,” and to annul an act by which her said interest 
in the property was conveyed to Jules A. Blanc, one of the defendants. 

Subsequently to the date of the said act sought to be annulled, Blane 
sold the interest claimed by the plaintiff, to her son, Theophile Harang, 
Jr., on a credit, and had caused a writ of seizure and sale to issue, to 
enforce the special mortgage given to secure payment of the price, 
This writ was enjoined by the plaintiff, and Theophile Harang, Jr., 
and the Sheriff were made parties to the suit. 

The plaintiff alleges as the ground of nullity of the act in question, 
that it was not a sale of her interest, as it purported to be, but an 
attempt to render her and her property responsible for the debts of 
her husband, and that she was informed, at the time of signing the 
act, that it was a mere formality intended “to carry out a previous 
partition of the estate between her and her co-proprietors, and protect 
the property from seizure from outside parties.” 

The defendant, Blanc, for answer, denied all the allegations of the 
petition, except that he had acquired the property by purchase and 
had sold it to Theophile Harang, Jr., and caused executory process to 
issue against it, as charged ; that plaintiff knew of the sale in question, 
made by respondent, and recognized its validity, and that she and her 
husband had likewise acknowledged the validity of his (respondent’s) 
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title to the land. The case was tried on these issues, and from a 
judgment against her, the plaintiff has appealed. Theophile Harang, 
Jr., though cited, did not answer, nor was any default taken against 
him. 

Before the date of the conveyance, referred to, to Jules A. Blanc, the 
defendant, the title of record to the “‘ Harang Plantation,” was in the 
names of Octave Harang, Pierre Desalles, Theophile Harang, Sr., and 
plaintiff, the wife of the last named, as co-proprietor, each being the 
owner of one undivided fourth of plantation. The plaintiff acquired 
her interest therein from D. Durac, on the 3lst of March, 1868; and 
the money paid therefor is stated in the act of sale to have been 
received from plaintiff’s mother. 

Subsequently, on the 5th of May, 1876, the plantation, by an act 
under private signature, was partitioned among the joint proprietors, 
by which the plaintiff, for her fourth, and Theophile Harang, Sr., her 
husband, for his fourth, received for their joint share what may be 
termed, according to the description given in the act, the upper part 
of the plantation. 

By a public act, passed before a notary public of the Parish of 
Lafourche, dated on the 7th of May, 1876, but really passed and 
signed, as admitted, on the 7th of June, 1876, the several co-proprietors , 
mentioned, conveyed their respective interests in the plantation to 
Jules A. Blane, defendant; the conveyance embracing the entire 
Harang Plantation. This act is termed by the parties a sale, but on 
its face is a dation en paiement, for whilst it is stated that the price is 
$24,000 cash, it further declares that this sum is owing to the pur- 
chaser by the four vendors, on acco®nt of sundry mortgages and judg- 
ments against the parties, purchased by the said Blane. 

On the 29th of January, 1880, Mr. Blane conveyed the upper part of 
this plantation—being the same part received in the partition by 
plaintiff and her husband, above mentioned—to Theophile Harang, Jr., 
and retained a mortgage for the stipulated price, for which he caused 
the executory process to issue, as before stated. 

The main defense relied on by the defendant, Blanc, against the 
plaintiff’s claim to the land is, that she never had a title to it, and that 
her pretended purchase from Durac was a purchase by the matrimonial 
community, of which her husband was the head. This question, 
touching plaintiff’s original title, cannot be a subject of controversy 
between these part?ss in this suit. As respects the interest in the land 
sued for by the plaintiff, the record shows that the sole title to it, pos- 
sessed by the defendant, Blanc, is derived from plaintiff’s conveyance 
to him on the 7th of June, 1876, referred to. In that act, which he 


signed, and in which he accepts the conveyance, it is expressly 
80 
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declared that the plaintiff is the owner of one undivided fourth of the 
plantation, and her title is specially referred to and acknowledged to 
have been acquired by her purchase from Durac, on the 3lat of March, 
1868, above mentioned. And in the same act, Theophile Harang, Sr., 
plaintiff’s husband, conveys his own separate fourth of the property, 
and authorizes plaintiff, as his wife, to convey her interest. 

Plaintiff’s title to this interest had been previously repeatedly 
recognized in writing by this defendant. 

Thus, in the sale by Octave Harang to said Blanc, on the 12th of 
May, 1875, of his interest in a canal and some swamp lands, the prop- 
erty sold was described to be a part of the Harang Plantation, one- 
fourth of which plantation the parties declared belonged to Mrs. 
Harang, the present plaintiff. And a like declaration is made in an 
act of the 31st of May of the same year, in which plaintiff and her hus- 
band conveyed to Blanc their respective iuterests in the same canal 
and swamp lands. 

And again, among the very debts held by Mr. Blane, and for which 
the conveyance to him purports to have been made, was a mortgage 
debt purchased of Louis Bush, evidenced ‘by an act of mortgage given 
by plaintiff on this same separate interest of hers in the plantation, as 
part of the price of her purchase thereof. 

Plaintiff, it will thus be seen, is the author of the defendant, Blanc’s, 
title to this interest claimed by her in the present suit, and so firmly 
settled is it in our jurisprudence, as to become elementary, that a 
party cannot gainsay or dispute the title of his author. 

As was said by this Court: 

‘“‘ Tf either the pleadings or evidence show that the parties trace their 
titles to the same source, neither will be permitted to attack the title 
of their common author, and that a party cannot controvert the title of 
one under whom he claims.” 15 A. 685, and authorities there cited. 

So clear are our convictions on this point, that we cannot yield to 
the authorities referred to by the counsel for the defendant, derived 
from a different system than that prevailing in this State. 

We do not mean to say, however, nor does the principle in question 
nilitate against the idea, that a purchaser from one party may supple- 
ment his title by buying up the titles of other claimants to the prop- 
erty. In this case the only title that defendant can assert to the 
property is that derived from the plaintiff. She sold it to him, and he 
bought from her, and so declared in the deed. The husband did not 
join in the sale of this interest, but merely authorized his wife to sell, 
and in the same act the defendant acknowledged that plaintiff was the 
owner of this interest and became the owner by her purchase from 
Durag. 
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There is nowhere in the pleadings any pretense that these declara- 
tions and acknowledgments were made by this defendant in error, or 
were induced by fraud. 

It is true, that if the husband of plaintiff were ever to claim this 
property, as belonging to the community, he would be estopped by this 
conveyance of his wife, made by his authority ; and this is the extent 
of the authority on this particular point, referred to by counsel. 

It is also urged, that the plaintiff is estopped, by reason of her con- 
veyance to defendant, and the declarations made in the acts from 
denying its truth and seeking its nullity. It has often been held, that 
where a married woman seeks to avoid-an act, which she attacks 
upon the ground that it contravenes the provisions of a prohibitory 
law designed for her protection against marital influence, that the 
principle of estoppel, as usually recognized, is not applicable. 

Thus, in the case of Chaffe vs. Oliver, administrator, 33 A. 1009, 
where a wife had conveyed her land to secure the debt of her husband, 
and the land had been reconveyed to her at a stipulated price, and a 
mortgage retained to secure it was sought to be enforced, the present 
Court used this language : 

“It is settled, to epitomize our jurisprudence, that such transactions 
cannot be sustained; that the wife and her legal representatives cannot 
be bound thereby ; that she may attack and annul them, or may defend 
against them; that she is not estopped by her own acts in aid of the 
transaction, which are presumed to be done under marital influence ; 
that whatever the form of the contract, its true character may be 
inquired into and laid bare; and that in her assault upon even authen- 
tic acts, she is not contined to counter letters and interrogatories on 
facts and articles, but may resort to parol evidence to establish their 
true nature and purpose.” Citing, 14 A. 169; 16 A. 11; 5 A. 572; 2A. 
756; 12 A. 852; 12 R. 84; 1 A. 429; 4 R. 508, 

In the case of Bisland vs. Provosty, 14 A. 169, among those cited, a 
husband mortgaged certain property, the wife joining in the act, and 
affirmed that the title of the property was in the husband, and 
renounced all rights to the same, yet it was held that she might sue for 
and recover the property. 

In the act of conveyance to the defendant, Blanc, of the Harang 
Plantation, it is recited that he was the holder of claims against the 
proprietors of the plantation to the amount of about $40,000, which 
were valued at $24,000. Among all these debts, the only one we find 
for which the plaintiff at the time was liable, was the mortgage debt for 
part of the price due by her on her purchase from Durac, above men- 
tioned, originally for $2,684, on which there was a balance due, 
according to our estimate, of $617.27, at the time it was acquired by 
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Mr. Blane, on the 8th of February, 1875. It is true that among the 
other debts were obligations signed by her with her husband, and the 
otherco-proprietors of the plantation, but as she could not bind herself 


* for her husband, nor conjointly with him, as urged by her, we cannot 


recognize them as valid debts against her. C. C. 2398; 16 A. 311. 

It is, however, contended by plaintiff ’s counsel, that this debt was 
extinguished by compensation, by the amount that Mr. Blane became 
indebted to her on account.of his purchase of herinterest in the swamp 
lands and the canal, This is not made clear by the evidence, and we 
must resolve the doubt against her, since the burden of the proof is 
upon her. It is also asserted that, if not thus extinguished, that the 
charges of usurious interest and commissions alleged in the accounts 
of the defendant, Blane, should be disallowed, to an amount suflicient 
to balance her debt in question. With this plaintiff has nothing to do. 
She is not charged with these items, and the accounts containing them 
have been accepted by Theophile Harang, Sr.,‘her husband, and other 
parties, and they are not open to inquiry in this suit. 

This debt of the plaintiff, though not extinguished, cannot be viewed 
as constituting a price for her interest in the plantation. For the entire 
property the price was stipulated at $24,000, and plaintiff’s share of 
the same would be $6,000, nearly ten times the amount of the consider- 
ation she received ; that is, the debt for which she was liable. 

An attentive examination of the evidence in the record, however, 
satisfies us, that though, on the face of it, the conveyance in question 
is manifestly a giving in payment, as stated, yet the real purpose and 
object of it was to afford Mr. Blane what he deemed a better security 
for the debts held by him against the plantation or its proprietors. 

For instance, the relative position of the parties to this instrument is 
not changed after itsexecution. The vendors still remain in possession 
for several years, and continue to cultivate the plantation, and the 
defendant to assist them by advances, etc. And how, except in this 
hypothesis, can we explain or construe the letters of the defendant on 
this subject? In a letter written on the 26th of May, 1876, and in 
which was enclosed the act which was subsequently signed on the 7th 
of June, conveying the plantation to him, and addressed to Octave 
Harang, occur these expressions, written in French, which we translate: 

‘“‘ After my return in October or November, I will proceed to free the 
property from the mortgages and judgments which now encumber it, 
and will sell one-half to each one, as we have agreed.” * * * “T 
wish it well understood and agreed, that the notes and mortgages you 
shall give me for the purchase of the property, shall be mine, full and 
complete, until I am paid, as we have agreed.” 

“‘T am thus particular in explaining myself before leaving, to the 
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end that should an accident befall me, my heirs knowing what they 





@ 
e should do when they find your property in my name. Take care of this, 
f S ie letter, which will be your protection in case of accident.” 
t \ P.S. ‘Let Theophile understand his position with you, and if you 
are satisfied—you two—we have but to sign the act.” e 
8 In another letter he urges Theophile to pay his part of the taxes on 
e the property. an. 
p Again, he says, in a letter to Octave: “If Theophile will and can 
e pay me to-morrow all he owes me, I will return to him all his notes 
3 judgments, ete., and say to him, God speed you.” 
e And in another letter, written after the act of conveyance to him was 
3 prepared, but before it was signed, addressed to O. Harang, after 
it referring to a proposition from Theophile, about the adjustment of his 
. indebtedness, he says: “I would wish, in the meantime, that Theo- 
n phile should understand that if, between you two, you owe me $32,000 
- to $35,000, reduced to $3,000 or $9,000, in buying your debts at 25 to 
340 cents on the dollar, with mortgage on the plantation, I would be 
d better guaranteed in preserving my security on the whole plantation 
e than in dividing it.” 
f In another letter, written in September, 1879, to Theophile Harang, 
re he expresses a desire to close the business with him and Octave, and * 
suggests a sale of a part of the plantation, commencing from the two . 
r, ends, so as to leave to them a part of the place free from debt. 
n All this leaves no doubt that the object of the conveyance in ques- 
d tion, was to secure the debts held by Mr. Blane against the place. It 
y might be considered as an antechresis, but that the debtors still retained 


possession, and therefore, it may, with more propriety, be viewed as a 


is mortgage. This hypothecary right against plaintiff, and her interest 
on in the plantation, does not extend beyond the amount of the debt for : 
16 which, at that time, she was personally liable, and which is, in amount, 
is as above stated. And she is not, on execution of the decree, entitled 
yn to avoid the contract assailed by her, except by first paying the 
in amount of this debt and interest. 
th The plaintiff was not entitled to enjoin the sale of the one-half of 
ve the upper part of the plantation, on which she claims a mortgage, by 
; reason of this mortgage, and to this extent her injunction was properly 
he dissolved. 
it, Our first impression was, that with the views expressed, we would 
‘| have to remand the case, with a view to afford Theophile Harang, Jr., 3 
ou who was cited, and to whom a sale of the land was made by this 
nd co-defendant, Blane, an opportunity to be heard, but considering his 


testimony in the record and his injunction suit against this same seiz- 
ure, which is now before us on appeal, and submitted, we are satisfied 
that it would be in vain thus to remand, for that purpose, as there is 
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evidently no issue between him and the plaintiff, and, therefore, it is 
preferable to make a final disposition of the case. 

The equities in favor of the defendant, Blanc, in his business deal- . 
ings with these parties, are strongly urged in his behalf, and the con- 
duct of plaintiff’s husband, in connection with the matters out of which 
this controversy has grown, is severely criticised. However this may 
be, we see nothing in the evidence that connects plaintiff with any- 
Pes thing that is censurable relating to these transactions, or that could 
Be, affect or impair the inflexible rules of law upon which we base our 
>. decision. 





It is, therefore, ordered, adjudged and decreed, that the judgment 
ie appealed from be annulled, avoided and reversed, and proceeding to 
bac" render such judgment as should have been rendered, it is ordered, 


adjudged and decreed, that the plaintiff be, and she is hereby declared 
owner of the undivided one-half of the upper part of the Harang Plan- 
tation, as described in the petition, and that she be put in possession of 
the same on paying to the defendant, Jules A. Blanc, the sum of six 
hundred and seventeen dollars and seventy-three cents, with eight per 
cent. interest per annum thereon, from the 8th of February 1875, and 
that the contract attached, entered into on the 7th June 1876, and dated 
on May 7, 1876, be annulled as to the plaintiff, and so far as it pur- 
ports to convey her said interest in the Harang Plantation ; and it is 
further ordered, adjudged and decreed, that the plaintiff’s injunction, 
so far as it seeks to restrain the sale of the part of said plantation 
herein claimed by her as owner, be perpetuated, but so far as it enjoins 
'. the sale of the part on which she claims a mortgage, that it be dis- 
2% solved ; defendant, Jules A. Blanc, to pay the costs of both Courts. 
Mr. Justice Poché recuses himself, having been consulted as counsel. 
Levy, J., absent. 








No. 8478. 
THEOPHILE HARANG, JR. vs. J. A. BLANC ET AL. 
When a party, before buying, knows of the defect of his own ven- 
dor’s title, he is not entitled to withhold or suspend the payment of the 
aa price, nor demand security against eviction, if he be threatened there- 
¥- with, on account of such defect. 

The judgment of the lower court is, therefore, affirmed. 

PPEAL from the Twentieth Judicial District Court, Parish of 
Lafourche. Knoblock, J. 





Taylor Beattie, for Plaintiff and Appellant. 
Clay Knoblock, Sam’l P. Blanc, for Defendant and Appellee. 








The opinion of the Court was delivered by Topp, J. 
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No. 7319. 


Francois Lacrorx, C. H. Stewart, TKANSFERREE, VS. ANDRE 
CAMORS AND HEnry St. GeEz. . 


Where purchaser at tax sale has purchased property of A for a certain price, and paid over to 
the sheriff the amount of the writs, retaining in his own hands the balance; and 
afterwards, both, the right of redemption, which A has by law, and all his interest in the 
property are seized and sold by a creditor in another proceeding, A no longer has any 
claim to the balance in the hands of the original purchaser, in fact no interest at all, 
as whatever he may have had has been sold. 

A petition for a rehearing, which does not set forth the grounds on which the complainant 
charges the judgment is erroneous, though accompanied by a motion for delay to file 
printed briefs in support of application for rehearing. does not comply with the law, and 
hence does not retard the operation of the law under which the judgment becomes final. 


PPEAL from the Fourth District Court for the Parish of Orleans. 
Houston, J. 


Chas. Louque, for Plaintiff and Appellant: 


The adjudicatee at sheriff's sale, made for cash, must pay the full amount of his bid. 
The sale of a tax payer's right of redemption does not deprive him of his claim for the 
amount of the adjudication of the property. 


Singleton & Browne, same side, on application for rehearing : 


That in case of a sale made by a sheriff, the adjudication divests the defendant of what- 
ever title he has in the property sold and vests the same in the adjudicatee. R.C.C. 
2608, 2617, 2620; R. C. P. 690; 6 La. 550; 13 La. 290; 19 La. 235; 9 Rob. 405, 414; 11 Rob. 
270. 

That the paper title to property thus sold must not be confounded with the ownership, 
since it is nothing more than the mere evidence of title or ownership. R. C. C. 1762. 
That the purchaser, at sheriff sale, of property sold to pay taxes has the right, after 
satisfying the writ under which the property was sold, to retain a sufficient portion of the 
remainder of the price to pay the tax mortgages and liens resting upon the property thus 
purchased by him, and that he is bound thus to apply the sum reserved, and not retain 
and use it for his own benefit and apply other money in his hands, belonging to defendant 
iii execution, to pay such tax mortgages and liens. R. C. P. 679. 

That the vendor, with the right of redemption for a stated period, has the right to receive 
the price for which the property sold, and retain it until he exercises his right of redemp- 
tion, at which time he must return the whole price. R. C. C. 2567, et seq. 

If he fails to redeem, he has the right to retain the price for which his property was sold 
with the right of redemption. That the failure to redeem does not forfeit the price for 
which the property sold. R. C. C. 2567; 32 An. 784. 

That any hiatus in a legislative act, which act clearly suggests what the omissions are 
which constitute such hiatus—anda if such omission, if not supplied or construed with the 
act, violates clear provisions of law and works great injustice to parties, then the court 
in last resort must supply the omissions constituting such hiatus and thus administer 
right and justice between the parties, and not wrong and injury. 


A. Robert, P. E. Théard, G. H. Théard, Chas. J. Théard, for Defend- 
ants and Appellees: 


1. Real estate soid for taxes is redeemable upon reimbursement to the purchaser of the 
amount paid by him, with fifty per cent. additional and costs. R. S. 3464; Acts of 1870, 
E. S., p. 40, Sec. 22. 
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If the amount claimed by the tax collector be less than the price bid, and the balance of 
said price be retained by the purchaser, the owner of the real estate possesses two rights: 
lst. He may redeem upon reimbursement of the real amount paid by the purchaser, with 
fifty per cent. additional, as aforesaid. 2d. Or, he may ratify and confirm the sale, and 
Ke ji claim the balance of the price bid. 4 
a? 3.. But, if, before exercising either of these two 1ights, he allows his property to be seized 
again by an ordiuary creditor under a judgment against him, and his right of redemption 
under the former sale be at the same time seized and sold, then the owner is entirely and 
absolutely expropriated, and he loses his rights, both of redemption and of ratification, 
under the tax sale These rights become vested in the purchaser of the property under 
the secoad sale, and he, alone, can redeem the property. 
4. No definitive deed of sale can be executed without payment of the taxes. R. S. 3620. 
Hence, the purchaser may tender, and the sheriff may accept, as a portion of the price ot 
, adjudication, the amount of taxes paid by the purchaser, in order to obtain a clear title. 
: 5. No balance due by the purchaser at the tax sale can be paid to the origina] owner, if he 
has allowed his property to be again seized and sold with the right of redemption. 
6. The right of redemption cannot be sold separate from the property itself. It is inherent 
to the property, and the price may be settled in taxes. 


















The opinion of the Court was delivered by 
; Levy, J. Certain property of Francois Lacroix was seized and 
offered for sale by the Sheriffof the Parish of Orleans, to satisfy execu- 
ae tions of fieri facias on judgments for City taxes. At that sale André 
Camors bid the price of 87,100, and the property was adjudicated to 
him. The amount due on the writs was $2,000, which sum Camors 
paid to the Sheriff, retaining in his hands the balance of $5,100. Under 
the law, Lacroix had the right to redeem the property within a certain 
time, on payment in cash of the “amount of fifty per cent. over and 
above the amount of the tax, and all costs incurred by the sale, aiid the 
amount of all taxes paid since the sale.” Before the expiration of the 
time, within which the right of redemption could be exercised, the 
same property and the right of redeeming it ,were seized in the case of 
the Metropolitan Bank vs. F. E. Dumas and Frangois Lacroix, and 
offered for sale, when the property and the right of redemption were 
i adjudicated to H. St. Gez, for the sun of $10,090, of which St. Gez 
—- paid $6,295.04, in cash, and $3,704.95, in tax receipts for taxes due on 
said property. St. Gez then exercised the right of redemption and 
sold the property to Camors for the sum of $16,000. It is admitted by 
the defendant that St. Gez was only a nominal party, and that he made 
the purchase above mentioned, at the instance, for the benefit, and for 
the purpose of perfecting Camors’ full title to the property. 

Lacroix, in his lifetime, instituted this suit for the purpose of recov- 
ering the sum of $5,100, retained by Camors on the first sale, and also 
the sum of $3,704, the amount paid in tax receipts on the second sale, 
After the death of Lacroix, his rights to this suit were sold at probate 
sale and C. H. Stewart bought the same, and this suit is now prosecute l 
by Stewart. ‘ 
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There was judgment of the Court a qua in favor of defendants, and 
plaintiff has appealed. 

We tind no error in the judgment. The purchaser at the tax sale 
paid to the sheriff the amount called for by the writ under which the 
sale was made. The defendant, in the writ, had been not fully 
divested of his “title and ownership of the property. He had, under 
the law, two years within which he might, on certain fixed conditions, 
redeem the property and have his full ownership and possession 
restored to him. His acceptance or receipt of the amount bid in excess 
of that due on the writs, would have been a ratification of the sale and 
would have extinguished his right to redeem. Before the expiration 
of the right of redemption, other judgment creditors seized this same 
property, all his right, title and interest therein including the right of 
redemption, and the last adjudication divested himof the property and 
his rights therein. The purchaser stood in his shoes, was transferree 
of all his rights and cut him off entirely. It would be most inequitable 
and unreasonable if his claim in this suit were recognized. 

If Lacroix had redeemed the property, it cannot, for a moment, be 
contended that he would have to pay to Camors the whole amount of 
the adjudication, including the $5,100 which Camors had never paid 
to anybody. The very terms of the law declared what he should pay, 
to-wit: the amount of taxes paid and fifty per cent. additional thereon, 
and the costs and taxes subsequently paid. At the second sale all his 
right, title and interest iu the property were disposed of, including the 
right of redemption, and we think he was, by the last sale, stripped of 
the property and all claims incidental to or growing out of it. The 
purchaser at the first sale became also the purchaser under the second 
sale, and is-entitled to all the rights which Lacroix had. St. Gez, 
when he aequired the right of redemption, could exercise. it just as 
Lacroix himself could have done, and did so exercise it. To require 
him to, door pay more, has no foundation in law, equity or justice. 
The Judge a quo well urges, in his reasons for judgment, that every 
bidder at the sale of the right of redemption knew that, in order to 
redeem the property, he would be only compelled to pay to Camors the 
amount the latter had paid for it, with fifty per cent. additional, and 
evidence of this amount was in the public records. 

it is clear that if Lacroix had, himself, redeemed, he would not have 
been entitled to the balance of the purchase money from Camors. He 
did not, it is true, so redeem, but his right of redemption was sold, and 
all his rights growing out of, and incidental thereto, were acquired by 
another who stood in his place, with all rights, ne more, no less; in 
other words, his-transferree acquired and represented only the rights 


and powers, in that regard, which Lacroix had possessed. Lrgo, if 
81 
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Lacroix could not, on the redemption claim the balance of the purchase 
price, if he redeemed, how can he do so, when he has parted with all 
right to redeem which has been vested in such transferree, subject to 
all the conditions which attached to the right when held by Lacroix. 
We find no error in the judgment appealed from, which is affirmed 
at appellant’s costs. 















On APPLICATION FOR REHEARING. 


Pocuk, J. In this case, a judgment was rendered by us affirming 
the judgment appealed from, on the 20th of March, 1882. 

On the 30th of March following, within six judicial days, appellant 
filed the following petition : 

“ The petition of C. H: Stewart, the transferree of all the rights of 
plaintiff and appellant, respectfully shows that he is advised that there 
is error in the judgment rendered by this Honorable Court against him, 
from which he now seeks to be relieved by this application for a 
rehearing, upon the grounds fully set forth in the printed brief to be 
filed.” 

And on the same day he presented the following motion sind obtained 
the order thereto attached: 

“On motion of Singleton & Browne and Charles Louque, attorneys 
for appellant, and a showing that appellant has filed a petition for a 
rehearing, and that a delay of fifteen days is necessary to enable coun- 
sel to prepare and print an argument in support of said application. 

, “Tt is, therefore, ordered by the Court, that there be a delay of 
fifteen days granted to appellant’s counsel to file a brief in support of 
his application for a rehearing.” 

On the 6th of Apri], following, appellees moved for a rule on appel- 
lant to show cause why the judgment rendered by this Court should 
not be considered final ; on the ground that in the petition filed for a 
rehearing by appellant, on March 30th, 1882, he did not set forth the 
reasons for which he thought the jndgment was erroneous, or cite the 
authorities in support of his opinion, as required by Art. 912 of the 
Code of Practice, and did not comply with Rule IX of this Court. 

The relief prayed for is resisted by appellant, who strenuously con- 
tends that his manner of proceeding is in keeping with the practice of 
attorneys, and is sustained by the uniform and uninterrupted interpre- 
tation given by both Bench and Bar, to the provisions of Art. 912 of 
the Code of Practice, and of Rule IX of this Court. ‘ 

The Article of the Code reads as follows : 4 
‘In the interval between the day on which the judgment is rendered 

and that on which it becomes final, a party dissatisfied with the judg- 
ment. may apply to the Court for a new hearing in the cause; and for’ 
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this purpose shall present a petition, in which he shall state substan- 


‘7 tially the reasons for which he thinks the judgment erroneous, and 

It shall cite the authorities in support of his opinion.” a 

0 Paragraph 1 of the Rule IX, reads as follows: ie 
“‘ Applications for rehearing must be by petition, filed within the . a 


legal delay, and must be accompanied by a printed statement of all 

the points and authorities on which the party founds his application. 

Additional time for elaborating the argument on such points and * 
authorities may be granted upon a proper showing, if made before the “44 
ig delay expires.” 


The Code of Practice and the Rule both unequivocally and positively a 
nt require that the application for rehearing must disclose the reasons for 
which the judgment is charged to be erroneous. 
of In the exercise of its discretion the Court has provided for a delay to 
re allow the party complaining to elaborate his points, upon which the 
n, Code is silent. 
a But under either proceeding, the application must contain the 
be grounds on which the judgment is assailed. 
It is therefore clear, that an application for rehearing which com- 
ed ; plies neither with the Code ‘nor with the Rule of Court, is fatally 
defective, and cannot retard the operation of the law under which the 
ys judgment becomes final. 
a The application in this case, complying with neither, cannot be 
n- entertained by the Court. 
n. Our attention is called to cases where this Rule, which we consider 
of imperative and inflexible, has been overlooked and not enforced by 3 
of this Court, acting as alleged, under the uniform practice of veteran ; 
attorneys of great capacity and of acknowledged respectability. We 
el- can but deplore such erroneous departures from a rule of law so clear, 
ld 80 positive, and so easy of conception and execution, and we conceive 
a it our plain duty, when called upon as im this case, to enforce the _ « 
he rights of a party who claims, according to law, that the judgment ¥ 
he : rendered in his favor be considered as final, when his opponent has 
he failed to comply with the law, which extended to him the means of 


4 having the judgment suspended for the purpose of a re-examination 
m- 7 of the cause. 


of 5 Custom or an interpretation which prevailed for a long series of years 

re- ; cannot be successfully invoked to defeat the clear and unambiguous 

of meaning of a express provision of law. 4 N. 8. 497, Hicks vs. Duncan i 
% & Sons. 


Usage can be consulted for the construction of an ambiguous Statute, 
but not in the case of a clear and mandatory law. 
Meeting with a similar proceeding in the case of Rosina Brown vs. 
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Stroud, Executor, 34 A. , we had determined to apply the rule in 
that case, but. for reasons which we give in the opinion, we abstained, 
and took occasion to call the attention of the Bar to this growing loose 
practice, and had thought that the warning would have been heeded. 

Counsel in this case have preferred to deal with our ruling intended 
tosecure a compliance with correct practice, as an obiter dictum, and 
now present a case in which the point can be finally disposed of. 

There is error in the statement of counsel, that the loose practice 
which we seek to correct has been uniformly sanctioned by this Court, 
or universally followed by the Bar. 

An inspection of the records in the Court shows that a very large 
number of attdrneys strictly comply with the rule as written in the 
Code. 

In the case of the Succession of Tabary, 30 A. 190, the application 
for rehearing was refused, because it was unaccompanied : by a printed 
statement of the points and authorities on which the party founded his 
application. The record of that case shows that the manuscript appli- 
cation for rehearing contained numerous points of alleged error in the 
judgment. - 

For similar reasons a rehearing was refused in the case of Lafayette 
Fire Ins. Co. vs. Remmers, 30 A. 1349. 

There is no force in the argument that by our order granting a delay 
to appellant, for the purpose of elaborating his points, we have can- 
celled Rule IX, quoad this particular case. 

It is but fair to state that neither the application nor the motion 
were read to us, but were referred to by title and endorsement alone. 
We conceived that the application filed was in compliance with the 
law, and we granted the delay contemplated by our Rule, for the pur- 
pose of elaborating grounds or points submitted, but not for the purpose 
of submitting grounds or points not contained in the application. 

But if even we had intended to suspend the effect or operation of 
our rule, we have no power, and certainly did not intend to deprive 
appellees of their rights under Article 912 of the Code of Practice. — 

Whenever a positive rule of law requires a thing to be done, ora 
proceeding to be instituted within a specified time, courts of justice are 
powerless to extend the time thus prescribed or limited, unless the 
power can be derived from an express provision of law authorizing the 
exception from the general rule. Thus, the time prescribed by Article 
587 of the Code of Practice, for the filing of transcripts of appeal, may, 
on proper showing, be extended by the appellate tribunal, under the 
special power conferred by Art. 883, and’ so of the extension of time 
authorized to be granted by Art. 316 of the Code, toa defendant for 
the purpose of filing his answer. 
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But as no provision of law sanctions the modification of the positive 
rule established by Art. 912, C. P., teuching the manner of applying 
for a rehearing, the attempt of this Court to provide for a different - 
rule, or to sanction a contrary proceeding, would be as null as would 
be the attempt of a District Court in extending, beyond ten days, the 
time prescribed by Art. 575, for the filing of the appeal bond in suspen- 
sive appeals. 

Whenever we inadvertently grant an order which may, in its prac- 
tical effect, contravene a law of the State, we have no hesitation to 
rescind such order. Chretien vs. Poincy, 32 A. 132; same, 30, Suc- 
cession of Kuntz. 

Our conclusion is, therefore, that the rule was properly taken. 

It is, therefore, ordered, adjudged and decreed, that the rule herein 
be made absolute; that a copy of the judgment rendered in this case 
on March 20, 1882, be issued according to law, and that appellant pay 
costs of this proceeding. 


DISSENTING OPINION. 


FENNER, J. I find it impossible to concur in the views of my 
colleagues on this question. 

If nothing had been done by the applicant for rehearing, except the 
simple filing of a petition defective in the requisites prescribed by Art. 
912, C. P., doubtless this would not operate to suspend the finality of 
the judgment. But the order granted by us on his motion, filed with 
his defective petition, and within the delay allowed by law, granting 
him further time to file a brief in support of his petition, was equiva- 
lent to the granting of an extension of time within which to file the 
reasons and authorities. 

He could not justly be deprived of the benefit of this order on any 
other ground than that of its absolute nullity, by reason of our want 
of power to grant such an order. 

If the question of power, were an open one, much might be said in 
support of the position now assumed by the Court. 

But it is notorious that, from a period beyond the memory of the 
present generation of lawyers, it has been the frequent practice of this 
Court to receive such petitions and grant such orders, and to give them 
effect as suspending judgment, and to consider and pass upon applica- 
tions for rehearing so made, precisely-as if made in strict compliance 
with law. If no express adjudication is found upon the point, this is 
not, in my judgment, attributable to the failure of the Court to notice 
such proceedings, but rather to the fact that nebody ever before 
doubted or questioned the power of the Court to grant such orders 
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upon such petitions, save in exceptional cases; the forms and delays 
prescribed by law, in judicial proceedings, are subject to judicial regu- 
. lation and control on timely application. 

This Court has constantly assumed and exercised such powers over the 
particular matter here presented. If, now, we conclude to reverse this 
practice, the obviously proper course would be simply to refuse to 
grant such orders upon such petitions, in the future, and to direct the 
elerk never toenter such order without first seeing that the petition 
conforms to the law as presently construed by us. But having granted 
the order, it seems to me that justice to attorneys and litigants requires 
that it should have the effect which it has always had under the practice 
of the Court. 

As an illustration of my view, that Statutory mandates in such 
matters are not to be too technically enforced, I observe that the 
following Article of the C. P. 913, reads as follows: 

“The Court shall consider the reasons adduced in such petition, 
without argument, and if it grants a new hearing of the cause, shall 
state the points on which it wishes to hear the parties anew.” 

This Court constantly grants rehearings without stating points. Are 
such orders nullities ? 

I am convinced the defendant in rule is protected by our order 
granted within the six judicial days, and, therefore, dissent from the 
opinion and order herein. __ 








No. 8417. 
Potice Jury PARISH OF JEFFERSON, RiGHT BANK, vs. J. B. ARLEANS. 


A person cannot be arrested under a warrant issued by a justice of the peace charging him 
with violating an ordinance of the Police Jury of the Parish of Jefferson, relative to 
juries, and sentenced to fine, and, in default of payment, toimprisonment by such justice. 

He cannot be thus summarily punished. Neither the law organizing the parish, nor the 
general laws of the State authorize such a proceeding. A party, for such an offense, can 
only be preceeded against by information, or indictment, or civil suit provided in the 
statute. 


PPEAL from the First Justice’s Court, Parish of Jefferson, Right 
Bank. Berthoud, 3d Justice of the Peace, acting in place of 
Gardere, 1st Justice of the Peace, absent. 


8. 8. Carlisle, for Plaintiff and Appellee: 


1. Proceedings by affidavit, warrant and arrest, to recover fines for violation of mtinicipal 
ordinances, are neither, strictly speaking, civil or criminal in their character, but, par: 
taking of the nature of both, are called quasi criminal. Dillon, Corp., 3d Ed. § 411, 
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Where the legislature has conferred authority on a municipal corporation over a certain 
subject, the act of the corporation will be supported by every fair intendment and pre- 
sumption. Their ordinances are entitled to a reasonable construction, and their terms 
should not be strictly scrutinized for the purpose of making them void. Dillon, Corp., 
§ 420, notes. 

The power to pass ordinances and appoint officers to enforce them, includes all necessary 
power tv make euch ordinances effectual; hence, municipal corporations have implied 
powers to impose reasonable and proper tines upon those who violate their ordinances. 
Boone, Corp., § 292. 


A. E. Billings, for Defendant and Appellant: 


Proceedings by affidavit, warrant and arrest to recover fines for violation of police jury ordi- 
nances, are unauthorized by law; the proper proceeding is by civil suit, brought vy the 
District Attorney, in the name of the Parish, for its benefit. Acts 1834, Sec. 7, p. 18; 33 
A. 983. 

The power to enforce a municipal ordinance by imprisonment in default of payment of a fine 
must be expressly given. 14 A. 37; 30 A: 497; Dillon on Municipal Corporations, 3d Ed.,; 
§ 353, and note. ~ 


The opinion of the Court was delivered by 

Topp, J. The defendant is appellant from a judgment condemning 
him to pay a fine of ten dollars, and in default of its payment, to be 
imprisoned for ten days in the parish prison. 

He was charged, by affidavit, with the violation of an Ordinance of 
the Police Jury of said Parish relative to ferries ; that is, in ferrying 
persons across the river for hire, in contravention of said Ordinance. 
A warrant was issued by the Justice of the Peace before whom the 
complaint was made, under which he was arrested and brought before 
the Justice, and sentenced as stated. 

The Ordinance offered in evidence directed such a proceeding and 
punishment. It is, however, urged by the defendant, that this Ordi- 
dance was unwarranted by law, and the proceeding complained of 
under it, was therefore, illegal, null and void. 

The authority of the Police Jury to pass the Ordinance is claimed to 
be derived from an Act of 1834, to define the authority, duties and 
functions of the Police Jury of the. Parish of Jefferson, and Sec. 2750 
of the Revised Statutes. 

We fail to perceive any authority, conferred by either of the Acts 
cited, or by any other law, on this Police Jury, to justify the passing 
of an ordinance prescribing such a proceeding. 

The first Act referred to, whilst it confers authority to pass regula- 
tions and ordinances to promote the peace and welfare of the Parish, 
and to establish a police to enforce said regulations and ordinances, 
and whilst providing for punishment by fine, expressly declares that 
the same niny be recovered by suit, brought in the name of the Parish, 
hefore the Parish Court, in any Justice of the Peace. Acts of 1834, p. 18. 
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Sec. 2750, Rev. Stat., gives the pow@r to the Police Juries of all the 
Parishes in the State, to pass all ordifances deemed necessary, relative 
to roads, bridges and ditches, and to impose fines and penalties to en- 
force the same; but it makes special provision that such fines and 
penalties are to be recovered and enforced by indictment or informa- 
tion in the name of the State, or by ordinary process before any court 
of competent jurisdiction. 

The law is silent as to any other proces: or remedy. Police Juries 
can exercise such powers only as are clearly delegated to them, or such 
as may be required to carry into effect the powers expressly conferred. 
Tiere being no such delegation of power in this case to warrant the 
proceeding complained of, the ordinance is null and the proceeding 
and sentence illegal. Town of Plaquemines vs. Ruff, 30 A. 497 ; 14 A. 
37; Ditton Mun. Cor. $351. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
‘appealed from be annulled, avoided and reversed, and the proceedings 
quashed, and the defendant discharged ; plaintiff to pay costs of both 
Courts. 


+ Levy, J., absent. 








No. 7608. 


New Orveans & CARROLLTON RaiRoap Co. vs. JourDArIN’s HEIks. 


The clause in an act of sale restricting warranty to troubles, evictions, ete., “ arising from the 
acts and promises of the vendor only,” is equivalent to a stipulation of no warranty 
against troubles, evictions, ete., arising from the acts or promises of others than the vendor. 

The mere stipulation of no warranty exempts the vendor from liability for fruits or revenues. 
cost or damages, in case of eviction of the buyer; but he remains bound for restitution 
of the price, ‘‘ unless the buyer was aware at the time of the sale, of the danger of the 

~ eviction, and purchased at his peril and risk.” 

The buyer who accepts a sale with stipulation of no warranty, knowing at the time the 
danger of eviction, is held, by implication from those acts, to purchase at his peril and 
risk, and cannot, therefore, sue for the restitution of the price; and it is not necessarv 
that the act should contain an express stipulation that the buyer purchases at bis peril 
or risk. 

It is essential, however, that the vendor, in order to escape liability to the evicted purchaser 
for restitution of the price, should affirmatively establish actual knowledge by the latter 
of the danger of eviction, either by direct proof, or by implication from references to, or 
proof of collateral facts so strong, as to be equivalent to direct proof. 

Mere reference to the conveyances through which the vendor's title was derived is not suffi- 

* cient, unless the titles referred to, have infirmities so patent on their face as to be equiva- 
. lent te notice. 

The fact, that the vendor's title was derived, mediately, from a syndic’s sale, is not of itself 

snfficient to affect a buyer with knowledge of the danger uf eviction. 


PPEAL from the Fifth Dishriet Comat for the Parish of Orleans. 
Roger 8, J 
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Fred. D. King, L. E. Simonds, for Plaintiff and Appellant : 


1. Even where there is no warranty of title, an gvicted purchaser may recover the price paid; ‘ 
with interest from the date of eviction, unless he had knowledge of the danger of eviction 
and assumed the risk. R. C. C. 2505, (2481); Sewall vs. Roach, 5 An. 684; Canal Bank 


he 
ve 





n- 


nel . vs. Copeland, 6 L. R. 550; Bach vs. Syndic of Miller, 16 An. 44; Hall vs. Nevill, 3 An. 
a- 327; Scott vs. Featherston, 5 An. 314. ' 
rt 2. The Code Napoleon differs from our Code, in respect that it uses the disjunctive “ou,” 


instead of the conjunctive. And the French commentators differ in opinion whether or 
not the word ‘‘ou" should not be construed conjunctively in that article. C. N. 1629; : 4 


es Marcadé, Vente, Vol. 6, p. 252, Tit. VI, Art. 1629; Troplong, Vente, Art. 483, p. 359; € 
ch Duranton, Vol. 16, § 362. 
d ; 3. There is no evidence of even any knowledge had by plaintiff of the danger of eviction. 


The mere fact of a sale without warranty creates no presumption of such knowledge. 
4 Still less is there a presumption that the risk was assumed, or a waiver of right toa 
ng return of the price. 


he 


A. C. H. Lavillebeuvre, Carleton Hunt, for Defendants and Appellants: 
When in a contract of sale the vendor warrants expressly against his own acts and promises 
nt . only ( ‘‘ ses faits et promesses seulement,” ) this amounts to an entire exclusion of warranty, 
rs q except as to such encumbrances or charges as may be imposed by the vendor himself. 
th ; This is equally the law of Louisiana and that of France. Rev. C. C. 1764, 2503, 2505; C. N. f 


1627-1629 ; 6 Wall. 764; 5 An. 274; Rev. C. C. 2620; C. P. 690-694; Rorer on Judicial 
Sales, 167; 14 La. 368; Pothier on Sale, §1, p. 85, No. 184; Pothier on Oblig. (Evans 
Trans.) Vol. 1, Art. vii, p. 57. 


Robert G. Dugué, for Mrs. Choppin, Appellee : 


Jurisdiction cannot be given to this Court by joining together a number ot defendants, where 
the sum claimed from each is less than one thousand dollars. 33 A. 806; 28 A. 172; 18 
A. 136; 6 Pet. 143. 


RS. There is no evidence upon which to predicate any judgment whatever in favor of the plaintiffs. 

The plaintiffs purchased the property at their risk and peril, and are not entitled to recover 
the th . 

e price. 
uty 4 Having acquiesced in the judgment of the United States Court, without appealing from it as 
jer 2 they should have done, they cannot be said to have been evicted. Volenti non fit injuria. 
1e8, . 
ion - . . . 
the The opinion of the Court was delivered by 
FENNER, J. Plaintiff sues defendants for the price of certain real 

r P estate sold to plaintiff by E. V. Jourdain, the ancestor of defendants, a 
a 


mee on May 3d, 1836, and from which plaintiff was evicted on May 27th, 
eril d 1878. 
; The answer of defendants admits the sale but avers that the sale 


read from Jourdain to plaintiff contained a stipulation of no warranty, and 


wet that plaintiff, at date of purchase, was aware of the danger of eviction, 
; and purchased at its peril and risk. 
al 9 The act of sale contains a warranty against all troubles, evictions, 
es etc., “ provenant de ses faits et promesses seulement.” 
nlf, The French authorities agree that such a clause as the above is 
equivalent to an express stipulation of non-warranty against troubles, 
ne evictions, etc., arising from the acts or promises of others than the 


vendor himself. 1 Troplong, Vente, p. 610, Nos. 478-9-80, 
82 
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Warranty, as a general rule, is of the nature, and not of the essence, 
of the contract of sale; the only exception being that the vendor is, 
under all circumstances, “accountable for what results from his per- 
sonal act, and any contrary agreement is void.” C. C. 2504. 

In all other respects, the parties may, “‘ by particular agreement,” 
add to, or diminish, or even abrogate, the obligation of warranty. C. 

'. 2503. 

But with regard to the effect of such “particular agreements,” the 
law distinguishes between the different consequences of eviction. 

The mere stipulation of non-warranty frees the seller from liability 
for fruits or revenues, costs and damages; but with regard to the 
price, the case is different. Nee enim bone fidei contractus hanc patitur 
conventionem, ut emptor rem amitteret, et venditor pretium retineret, was 
the equitable doctrine of the Roman law. Dig. L. 11, § 18, De act. 
empti. 

Our own Code expressly provides that “even in case of stipulation 
of no warranty, the seller, in case of eviction, is liable to a restitution 
of the price, unless the buyer was aware, at the time of the sale, of the 
danger of the eviction, and purchased at his peril and risk.” C. C. 2505. 

This Article is a literal translation of Art. 1629 of the Code Napoléon, 
except that the latter uses the disjunctive or, instead of the conjunctive 
and, in the last phrase of the Article. 

Counsel for plaintiff contends that the effect of this change in our 
law from the French Code, is to require the concurrence of three 
elements in order to create an exemption from restitution of the price, 
viz: Ist, stipulation of no warranty; 2d, knowledge of buyer, at 
time of sale, of danger of eviction; 3d, express stipulation in the act 
that the buyer bought at his peril and risk. 

We cannot adopt this interpretation. We think, with the District 
Judge, that- our Article means the same as if it read: ‘“‘ Unless the 
buyer was aware, at the time of the sale, of the danger of the eviction, 
and thus or therefore purchased at his peril and risk.” In other words, 
the law means that the buyer who acquires under a clause of non- war- 
raiity, having, at the time, knowledge of the danger of the eviction, is 
held, by implication from those facts to purchase at his risk and peril, 
and cannot, therefore, sue for restitution of the price. ‘ 

When, on the other hand, the act containsan express stipulation: that 
the buyer purchases at his peril and risk, it would seem to be of no 
consequence what knowledge he had of the danger of eviction, or even, 
perhaps, whether there was a stipulation of no warranty or not. ‘In 
that case,” says Marcadé, “the object of the sale is not properly the 
thing itself, but merely the pretensions and claims which the vendor 


may have upon this thing. The seller then fulfils his promise com- 
. ; 
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pletely by the simple fact of transferring his rights, whatever they may 
‘be, and hence the buyer can have no right to reclaim the price, on the 
ground of eviction from the thing itself. There is no occasion, in such 
case, toinquire whether the act contains the clanse of non-warranty or 
not, because what the Article says under the assumption of the exis- 
tence of this clause, would equally result, even in its absence.” 6 Mar- 
cadé, p. 262; 6 Mourlon, No. 573; 1 Duvergier, 341. 

Our Code expressly recognizes the sale of an uncertain hope, such as 
the haul of the fisher’s net before he throws it, and maintains the sale, 
although he should catch nothing. C. C. 2151. 

In this case, there is no such express stipulation, and under our con- 
struction of Art, 2505, considering the clause of non-warranty, and con- 
sidering that nothing is claimed beyond the restitution of the price, we 
have only to inquire whether the plaintiff ‘“‘ was aware, at the time of 
the sale, of the danger of the eviction.” 

The record furnishes no evidence whatever that the vendor com- 
municated to plaintiff, or that the latter otherwise had knowledge of 
any particular real or suspected defect of title, from which any danger 
of eviction might have been anticipated. The sale took. place more 
than forty years ago, and naturally evidence outside of the act itself 
is wanting. 

The sole ground on which defendants rely, to establish plaintiff’s 
knowledge of the danger of eviction, is the following clause in the act : 
“The property presently sold belongs to the vendor, by means of the 
acquisition which he has made thereof from Mr. Raymond Mansana, 
according to an act passed before the undersigned notary, on the 24th 
of February last, to which the parties declare that they refer for fuller 
information.” ' 

Referring to the sale from Mansana, we find it to be a sale with full 
warranty, at the same price for which it was subsequently sold to 
plaintiff. 

That act, however, also sets forth the origin of Mansana’s title as 
derived by sale from syndics of the creditors of Louis Bierra, made on 
the 19th of August, 1823, 

Bierra had acquired the property from Relf & Chew, claiming to be 
(but finally decided not to be) executors of Daniel Clark. 

By these successive references, defendants contend that plaintiff 
acquired full knowledge of the authorship of Jourdain’s title ; that it 
was thus advised that the title wag;derived mediately from a syndic’s 
sale, and that this was sufficient to inform it of the danger of eviction, 

We cannot admit the correctness of this. view. There is nothing 
apparent on the face of any of the acts referred to, suggesting any cause 
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for, or danger of, eviction. Mansana, who had acquired at the syndics’ 
sale, had held the property for thirteen years, without disturbance, and 
then sold to Jourdain with full warranty. The mere fact that the 
property was derived from a syndic’s sale, does not, necessarily or nat- 
urally, import any defect of title or danger of eviction. Indeed, in 
many respects, titles derived from judicial sales are more secure than 
private titles. 

A syndic’s sale is analagous to the sale under execution, as to which 
the Code declares that “it transfers the property of the thing to the 
purchaser as completely as if the owner had sold it himself; but it 
transfers only the rights of the debtor such as they are.” C. C. 2620. 

The latter clause does not signify, as substantially contended by 
defendants, that such a sale amounts merely to a quit-claim. On the 
contrary, the following Article gives the purchaser, in case of eviction 
from the property, recourse for reimbursement against the debtor and 
creditor. So, in case of a syndic’s sale, the evicted purchaser would 
have his recourse against those who had received the price. 

We have carefully considered this question and can find neither 
reason nor authority in support of the position that mere knowledge of 
the sources of the vendor’s title dispenses with the necessity of estab- 
lishing knowledge of the danger of eviction, in order to bar the claim 
for restitution of the price; unless, indeed, the titles referred to have 
infirmities so patent on their face, that the buyer would be thereby 
affected with notice. 

The latter feature is distinctly presented in the cases of Carrian vs. 
Rieffel, 2 N. 8. 621; Boisblané va Markey, 21 A. 721, and in the French 
case of Dulut contre Deloffre, J. P. 1846, 1, 576. 

We think the knowledge of the danger of eviction, referred to in the 
Code, means actual knowledge, which must be brought home to him by 
direct proof, or by implication from references to, or proof of, collateral 
facts, %o strong as to be equivalent thereto. See Fletcher vs. Cavalier, 
4 La. 274. 

The plaintiff asserts, in its abstract of facts, that the present defendants 
represent one-half the succession of E. V. Jourdain. Defendants, in their 
counter statement, deny this averment, but fail to state what the cor- 
rect facts are, as required by the Rule. The record itself is confused 
on the subject, and, unacquainted as we are with the facts, would 
require at our hands the elucidation of an extensive and complicated 
family-tree, in order to ascertain the interest of each defendant. We 
shall, therefore, for the purposes of this decree, accept the statement 
of plaintiff, reserving the right, in case of error shown, to correct it on 
application for rehearing. 
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It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed, and it is ordered 
that there be judgment in favor of plaintiff and against the defendants, 
for the sum of fifteen hundred dollars, with interest from May 27th, 
1878 ; defendants and appellees to pay costs of the lower court and of 
this appeal. ~ 

Rehearing refused. 

Levy, J., absent. 








No. 8593. 


STATE EX REL. CHARLES ZIMMERMAN ET AL. VS. THE JUDGE OF 
THE Civit District Court, Division B, ET AL. 


None but parties to a suit are entitled to service of notice of judgment. 

Notice of judgment, rendered ez parte, placing heirs in possession of succession property, 
need not be served on the executors of the succession, whose right to a suspensive 
appeal is lost after the expiration of the legal delay. 

The validity of this ex parte judgment, which may be null and void, cannot be questioned in 
this proceeding ; an appeal being the proper method to review such judgment. 

A rule for a restraining order, which was never sustained, cannot suspend a judgment. 

A writ of prohibition issues only to inferior courts and not to private individuals, unless they 
are necessary adjuncts to the proceeding against the Judge. 


PPLICATION for Writs of Mandamus and Prohibition. Houston, 
J., Respondent. 


W. B. Koonz, T. Gilmore & Sons, for Relators: 


Where one of the heirs is a minor, the heirs of age cannot be put in possession uncondi- 
tionally of their part or share of the estate, until a partition is effected. C.C. 1047; 30 
An. 389; 21 An. 364. 
When a testamentary executor is administering a succession, an ex parte judgment, with. 
out citation or notice te the executor, putting the heirs in possession, is an absolute 
nullity. C. P. 1000-1003; 4 R. 283; 6 R. 9; 12 An. 611; 18 An. 156. 
A restraining order will stop the execution of a judgment, and the legal delays for appeal 
do not run against such judgment, pending the proceeding. 32 An. 1233, 1276. 
The legal delays for a suspensive appeal do not run against persons having an interest in 
a judgment, rendered ex parte, until after legal service of notice of said judgment. C. P. 
575, 624; 22 An. 90; 25 An. 213; 27 An. 304; 7 An. 239. 

. Mandamus will issue to compel the District Judge to grant a suspensive appeal. C. P. 841, 
Prohibition will issue to restrain the execution of a judgment, null on the face of the pro- 
ceedings, pending an appeal to this Court. C. P. 846. 


J. Ad. Rozier, Vallé Rozier, L. L. Levy, for Respondent : 


If in a testate succession, there be neither debts nor legacies to pay, nothing to execute, 
the appointment of an executor is inoperative. Suc. of Walker, 32 A. 321, and authorities 
therein cited by the Court. See Dupuy, 4 A. 572. 
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The seizin of the executor, fiction of law, which does not interfere with the legal posses- 
sion of the heir—the latter, true possessor—same authorities. The heir, in case no debts, 
no legacies to be paid, can take the seizin from the exeeutur, Which is not constituted fur 
his personal advantage; in such a case. the pretensions of an executor is an unlawful 
intrusion. 
The executor cannot be said to be qualified as such, or that his mandate has commenced, 
‘ until inventory made and homologated. The mere taking the oath does not fulfil all the 
requisites. R.C. C. 1666. The action of the testamentary heirs was timely to prevent 
mandate commencing. 
The will constituting the four children of testatrix the universal legatees, being probated, 
ordered to be registered and executed, they had a right, without citation or noti¢e to the 
executors, to present petition for possession ; making proof of no legacies ; no debts unpaid ; 
there was no issue of fact to be tried, especially when the executors had not qualified. 
The opposition of heirs to the issuing of letters testamentary, must be sustained. The 
Art. 1671, R. C. C. is applicable ; 32 A. 321, Suc of Walker. 

5. Even when creditors have claims filed in court against the succession, by Art. 1671, R. C. 
_C., and 1€12 Ib., the heir can obtain possession by giving bond with security, if they 
require it. 

It is not necessary that a’suecession which has been accepted with benefit of inventory, 
should be entirely administered and liquidated before the property can come into the 

., legal possession of the beneficiary heirs, unless opposed by: creditors or heirs of age, the 

. natural tutor of minors may take in charge and administer as tutor the property 
of the minors and his possession of the property, in contemplation of law is their posses- 
sion. Soye vs. Price et al., 30 A. 93, and the authorities fully reviewed therein. 

Art. 996, C. P., shows that minors and beneficiary heirs may come into possession, before 
estate has been fully administered and liquidated. Heirs of age and creditors alone can 
require administration. Ib. Articles 65 and 66 confirm it; jurisprudence fully settled. 

" See late case Beauregard vs. Lampton, 33 A.; re-aftiimed, Soye vs. Prive. 
7. The Relators have no pecuniary interest ; do not represent any imagined creditor ; without 
~ standing in law ; causing useless litigation, to subserve alone their private ends in antag- 
onism with the provisions of the will, not entitled to any appeal, whether suspensive 
or devolutive. 

8. The only mode whereby the execution of the judgments and orders of the court a qua 
could be stopped was by obtaining an injunction, based on an aftidavit, and furnishing 
bond and secarity. In the case at bar, the executors failed to comply with any one of 
these requisites. The heirs would have no protection. , 

9. The time for a suspensive appeal had elapsed, and besides, on the very face of the Record 
these so-styled executors have no interest ; without right to any appeal whatever. 


The opinion of the Court was delivered. by 

Pocut, J. Relators, exeeutors of the succession of Theresa Beam: 
garden, seek by mandamus to compel the defendant Judge to allow 
them a suspensive appeal from a judgment rendered by him on Feb- 
ruary 20th, 1882, placing the heirs of age in possession of the property 
of said succession and, by prohibition, to’ restrain said heirs from 
executing said judgment. 

The judgment complained of was rendered ex parte on the. applica- 
tion of the heirs for possession of the succession property ; it is 
vehemently assailed by Relators as illegal, null and void, and is 
defended with equal zeal by the heirs, as legal and. binding. But 
under the very limited issue presented to us in this proceeding, 
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we have no power to examine into the legality or validity of the judg- 
ment which could only be reviewed: on appeal, and hence, we 
‘annot consider the elaborate arguments of counsel of both sides’ on 
that question, ” 
Our investigation must be strictly confined to thé diseussion of 
Relators’ right to a suspensive appeal from the judgment placing the 
heirs in possession of the succession property. ’ 
The record shows that Relators were confirmed and were sworn as 
testamentary executors on the 16th of February, 1882, and that before, 
inventory made, the judgment complatned of was rendered on Febs 
ruary 20th. ; 
It appears that on the 27th of that month, Relators instituted suit 
for the nullity of said er parte judgment, to which they added a rule to 
restrain the execution of the judgment pending their suit for nullity. 
In this they were met by an exception of no cause of action, resulting 
in the dismissal of their suit, on the 30th of March, by a judgment 
which was signed on April-Sth. Whereupon, they prayed for a sus- 
pensive appeal from all the judgments rendered against Come’ in the 
premises. 


The Judge granted a suspensive appeal from the judgments signed 


on April 5th, but refused such an appeal from the ex parte judgment 
of February 20th, on the ground that the application was made too 
late; more than ten days having elapsed, exclusive of Sundays, since 
the date of the judgment. ¥ 

Relators submit the two following propositions : 

1. The delay within which they had the right to appeal can only be 
computed from the date of the notice on denen of the judgment whieli 
they are striving to reverse. ; ' 

2. The operation of the judgment was suspended between the 27th 
of February and the 5th of April, under the effect of their rule, filed 
with the leave of the court, for a restraining order to forbid the execu- 
tion of the judgment. 

irst: “As the judgment complained of was rendered ex parte, not in 
a suit, but in the matter of the settlement of a succession, and as the 
Code of Practice requires that notice of a judgment by default be 
served on the “ party cast in the suit,” it is difficult to coneeive upon 
what grounds the Relators herein could require the notice on them of a 
judgment rendered under such cireumstances. The essence of their 
complaint is, that the judgment was rendered ex parte ; hence, they 
were not parties, and could not be cast in a suit which did not exist ; 
and, therefore, they were not more entitled to notice of such juflgment 
than any other person not a party to the proceeding. The judgment 
may be erroneous and absolutely null and void, for the very reason 
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that it was rendered in an ez parte proceeding ; but the question now 
to be solved involves the mode of having such nullity declared. 
Relators first sought this end by the action of nullity, in which the 
question may be properly presented. But the contention now is, 
whether their application for a suspensive appeal was made timely, 
and whether they were entitled to a notice of such judgment. 

We think that they were not, and that the delay should be computed 
from the date of the judgment. 

Second. Their application for a restraining order, which was not 
granted, cannot have the effect of suspending the judgment. This 
circumstance very clearly differewtiates the issue in this proceeding 
from that presented in the two cases of State ex rel. Kennedy vs. N. O. 
Savings Institution, 32 A. 1233, and State ex rel. Behan vs. Judge, 32 
A. 1276, relied on by Relators. 

In the first of these cases a restraining order had been granted 
pending the rule of Relator for the delivery of the notes sued on. And 
in the other case, a temporary injunction restraining the execution of 
a judgment against Relator, pending the trial of his suit for injunction, 
had been granted by the District Court, and hence, it was held in this 
Court, that the judgment complained of had been suspended in its 
operation. 

But in this case, the prayer for a restraining order has not been 
allowed, and hence, time ran as to the judgment sought to be supended. 
We cannot strain the rule so as to apply it to a case where the rule for 
a restraining order was never sustained, but was finally discharged. 
Relators may suffer great hardships under the effect of a judgment 
which may be finally avoided, but the law is too plain against the 
position which they have assumed. 

As to the prohibition which they invoke against the heirs, it is plain 
that under a refusal of the mandamus against the Judge, such relief 
cannot be granted by this Court, whose writ of prohibition issues only 
to an inferior Judge, unless the parties are necessary adjuncts to the 
proceeding against the Judge. State ex rel. Dowling vs. Mix, 33 
A. 794. . 

The writs of mandamus and prohibition, herein prayed for, are 
therefore denied, at Relators’ costs. 

Levy, J., absent. e 
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J. C. Morris vs. Carn’s EXECUTORS ET AL. 


Where the property of a deceased, incumbered with mortgages, is seized and sold to pay the 
debt, and realizes much moré than the claim of the seizing creditor, but not enough to 
pay him, together with anterior, concurrent and subsequent mortgages or incumbrances, 
and the whole price of adjudication is not paid in court, but is retained by the adjudicatee, 
the executors have no right to ask that the entire price of sale be paid to them, for distri- 
bution in the succession, by an ‘account, on the ground that the estate is insolvent and 
the claims are conflicting. 

The purchaser of sach property has a right to clear it from incumbrances, by an action 
against all concerned in them, upon payment of the proceeds under a final judgment 
adjusting their rights and ranks. 

A proceeding termed an intervention, for which the effect of an interpleader is claimed, is 
irregular. 

The court is without authority to order the price of adjudication to be deposited in a named 
bank, and the notification of the petition to all concerned, by advertisement or publication 
during a stated time in a designated newspaper. The proceedings must be carried on by 
citation, actually or constructively served. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J., acting in place of Houston, J., absent. 


Miller, Finney & Miller, for Canal Bank, Appellee : 


When the mortgage creditor, with the act containing the pact de non alienando, seizes and 
sells the mortgaged property under the process of the ordinary court, the administrator 
of the mortgage debtor has no right to demand that the sheriff or the purchaser shall pay 
to him the proceeds of the mortgaged property. See C. P. Arts. 683 et seq.; 16 La. p. 170; 
5 An. p. 306; 24 An. 381. 

The amount accraing to the seizing creditor, under such seizure and sale, the sheriff must 
pay. over to the seizing creditor. bid. 

When property is seized and sold under concurrent mortgages, the purchaser must retain in 
his hands the amounts accruing to the concurreut mortgage creditors, who have placed 
no writs in the sheriff's hands. The sheriff cannot receive such amounts nor raise the 
mortgages of such creditors. Ibid. 

Wher property thus seized and sold is burdened with a mortgage preferred to that under 
which the property was sold, the purchaser retains the amount of that mortgage in 

~ his bands. If privileges are claimed on the property, the law provides how they shall be 
asserted, and the purchaser relieved. There is no necessity for an interpleader to deter 
mine what the purchaser shall do in such cases. The law provides amply for the pur- 
chaser’s safety, in permitting him to retain in his hands the prior mortgage, and by com- 
pelling those who claim privileges to file third oppositions. 1 An. 204; U. P. 683. 


T. Gilmore & Sons, for Plaintiff and Appellant, from ex parte order: 


I. 
On THE APPEAL OF THR EX&CUTORS. 


The right of the mortgagee to proceed against the executers of the mortgagor for the 
foreclosure of the mortgage, is indisputable. Beouguille vs. Faille, 1 A. 204; Dupuy vs. 
Bemiss, 2 A. 509; Nichols vs. Grice, 6 A. 446; McCalop vs. Fluker’s Heirs, 12 A. 551; 
Succession of Wilson, 12 A. 591; Erwin vs. Lowry, 7 How. 172; Randolph vs. Chapman, 
21 A. 486; Durand ve. Delahousaye, 28 A. 622. 

The executors of the mortgagor cannot compel the sheriff to pay over te them, for distri- 
bution, the money made on execution against them. 

3 
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I. 
ON THE APPEAL OF PLAINTIFF FROM THE ORDER OF AUGUST 9TH, 1881. 

1. The sheriff has no right to require from the purchaser of mortgaged property more than 
the amount of the writ in his hands. Scott vs. Featherstone, 5 A. 313; Johnson vs. 
Dancan, 24 A. 381; Hibernia National Bank vs. Smith, 27 A. 60; Quertier & Co. vs. 
Succession of Hille, 18 A. 65; Bacas vs. Hernandez, 31 A. 86; Noble vs. Cooper, 7 R. 44; 
Pepper vs. Dunlap, 16 L. 170; Conery vs. Holmes, 18 A. 641; Howard vs. Smith, 29 A 129. 

2. The court has no right to turn plaintiff in execution over to a fund in court, or to involve 
him in a concursus; it has no power over the mortgage. The mode of proceeding is pre- 
scribed by Arts. 706-7-8-9, of the Code of Practice, and by decisions of the Supreme Court 
in numerous cases. Scott vs. Featherstone, 5 A. 313; Johnsun vs. Dunean, 24 A. 381 ; 
Hibernia National Bank, 27 A. 60. 

Iil. 
The suit brought by Wiltz, Public Administrator, can, in nowise, affect the case at bar. 


Breaux & Hall, for Public Administrator, Appellant : 


Where a party is threatened with eviction, he is authorized to retain the purchase price. 
C. C. 2557 ; 26. A. 147. 
Where a contest arises as to the validity of the mortgage, on which seizure and sale was 
obtained and sale made, and a consequent change of the destination of the purchase 
price, the case is similar in principle to one of eviction, and the we must hold the 
price, to await the final determination. 
This right arises to the purchaser to protect him against loss; and to the rightful claimant 
to assure him payment on the property itself. 

. Where there are claims, either anterior or concurrent, the purchaser is bound to hold pur- 
chase price to meet these ; payment to a sheriff will not release the property. C.P. 705. 


E. E. Moise, for Moses Lobe & Co., Intervenors: 
A. 
Executory proceedings on a special mortgage can be issued by a court of ordinary 
jurisdiction. 
The fact of there being conflicting privileges, mortgages, etc., on the property seized and 
suld in executory-process, does not entitle the executors of the mortgagor to the price of 
adjudication, to be distributed by them. 1 A. 204, 206. 
Scizure and sale, under executory process divests the a on re of possession. 12 A. 591, 
592; 32 A. 323. 
B. 
A claim to proceeds of a sale ratifies the sale. 
A claim that the mortgage, under which a sale of succession property is sold, is a fraud- 
ulent simulation, where the order for executory process has not been appealed from or 
enjoined, is a claim in offect that the price realized is the money of the succession. 

(a) Such a claim is to annul the evidence on which the court acted, not the action the court 
took, 

(6) Such a claim, if proved to be true, does not nullify the sale, as against innocent third 
persons, without actual notice. 

(ec) The reversal of a judgment on a devo'utive appeal will not injure purchasers of property 
under the ji. fa., if the proceedings be otherwise regular. 5 N.S. 214; 16L 440; 2 A.211. 

(d) There must be fraud in the purchaser, or actual knowledge of fraud, to affect his title. 26 
A. 30. 

(e) Though the mortgage be attacked as a simulation, and issue joined before the sale, title 
will pass to the purchaser if he be an innocent third person without actual notice. 6 A. 
462. 

(7) Such a suit is not lis pendens (notice to the world,) as the thing in controversy has not 
been purchased—the thing claimed by the claimant has not been purchased. C. C. 2453, 
[2428.] 
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(g) At common law the doctrine is the same as that in our Code. The subject matter of the 
litigation must be purchased. 9 Paige, 512; 1 Harp. Eq. 224; 1 McCord’s Ch. Rep. 264; 


7 Md. 537. 

han (hk) A claim that a debt-and mortgage are simulated as to executory process under the mort- ‘ 

vs. 3 gage, is, if recognised by the court, a judgment that the mortgagee is either no creditor t 
, v8. ; at all, or not a preferred creditor of the succession. ; ‘ 5 

44, ; (i) The claimant isin the same position as he would be had he gained an opposition to the Lg 
129. ‘ executor's account allowing a creditor a preference or privilege. , Tae 
lve ° @ (j) Such a claimant does not claim the proceeds as his, but that they are the succession’s, ‘ 
pre- and is therefore not estopped from setting up the simulation of the mortgage, though he at 
part * shares in the proceeds of the sale thereunder. t 
381 ; (k) He occupies the position of a creditor who seizes the fund as his debtor's. 29 A. 274, 275. 


() The fand derived from a sale under executory process must be distributed bythe court 
which sold the property. 
(m) A change of forum under these circumstances does not change the law or its principles. 


Cc. a 
(a) Concurrent mortgagees may sue the purchaser at a foreclosure for the amount of their > 
fice. notes. 16 L. 163; 2 A. 306. a 
(b) The sheriff can only receive what his writ calls for, and nu more—if paid more, the sheriff , 

was is trusted personally. 2 RB. 214. : 
hase (c) Where the price of adjudication is not sufficient to pay all the concurrent mortgage notes, » 
the ‘ the purchaser must pay the pro rata share of the seizing creditor to the sheriff, and retain ; 
the pro rata share of the holders of the other noves, 24 A. 381. “as 

1ant ; D. 4 


(a) Where it is impossible to tell, without judicial investigation, what proportion the pur- 


_— chaser must pay and what retain, the law will not force the purchaser to be judge at his 
an j peril. 
(b) Where the purchaser does not know to whom to pay the balance in his hands, he will not 
be forced to decide at his peril; he has a right to institute an action against the claimants, 
ary and have the court decide between them. 7 R. 398. 2 
{c) The same remedy is allowed a sheriff if the claimants will not take steps to test their 
and right to a fund in his hands. 1 A. 144. 
e of (d) The remedy allowed to these two, when in doubt, is, under similar circumstances, also ‘ 
allowed the purchaser. ss 4 
591, 2 (e) For the seizing creditor cannot urge a reasonable objection against our doing, when in *% 
doubt, what these others could do. rise 
(f) Where a party holds money, to which different parties lay claim, his remedy is to pay : 
the money into court. 6 A. 439. ts 
aud- ; E. . 
n or ‘ FIRST. aa 
Where, from the peculiar circumstances of a case, the textual provisions of our C. P. give no : ¥ 
part 7 action, the courts will give one ez necessitate rei, to prevent injury to an innocent party, 
and prevent a failure of justice. ¢ 
hird F SECOND, 
F In giving this remedy the court will look to other systems of other States and follow their 
erty 3 mede of granting relief. Louisiana courts have actually borrowed from the common law. ’ 
a. | THIRD. 
6 @ The proceeding taken in this case is identical with the one granted iu chancery under similar 
F circumstances. c e 
title = FOURTH. 
5A, When there is no express law to govern a strange and peculiar case of judicial sales, the court + 
will look to analogous cases in conventions! sales, and when the facts are very similar, be ‘ 
bs guided by the analogous provisions of the Code, and a similar remedy for relief will be 


granted. 
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GENERAL DOCTRINES. 

1. Lawes are generally either statutory rights or legislative recognitiona of inherent rights. 

2. Legislative recognition of a right is not absolutely necessary to give a right. 

3. .As it is impossible to specify all rights, it is impossible to specify all remedies. Courte 
will enforce the one by supplying an “ adequate ’’ remedy where the law has failed. 

4. The Constitution and the Codes recognize the foregoing. Const. 1879, Art. 13; C. C. 21; 
Cc. P. 130. 

Firet. (a) Nomancan be injured becanse the C. P. does not give an action. The Court 
will give one unless it be prohibited. 12 A. 588. 

(b) . The C. P. is not exclusive of all other remedies, where a party does not know how to 
divide among many claimants a fand, we can,cite them all in court and let them contest 
their rights contradictorily, even though the C. P. does not mention the action. 2 A. 987. 

(ec) The fact that an action is not mentioned in the ©. P. does not prevent the Court's recog- 
nition of it where justice is served. 27 A. 138. 

(@) Numerous claimants to a fund in small amounts—many suing and others threatening 
suit—truatee has the right to enjoin the suits, and parties from bringing suits, and file one 
account for all, although no such action ia mentioned in C. P. 31 A. 309. 

Second. (a) Our courts, while not bound by technicalities of foreign systems, way still resort 
to them when our law is silent. 16 L. 395. 

(b) Under C. C. 21, when our own law does not provide for an emergency, chancery practice 
will be resorted to. 1 A. 138. 

(ec) Imperative mandate to judge to proceed, when there is no law, chancery practice adopted. 
3 A. 177, 182; 5 A. 740; 7 A. 287; 2A. 87. 

Third. (a) Interpleader—our remedy—our law giving none—it is the chancery remedy 
under facts similar to the case at bar. Wait’s Actions and Defenses, Vol. 4, p. 149. 

(b) A mere stakeholder, having no interest save his own protection, has a right to force 
claimante to interplead and contest contradictorily. 2 Ves. J. R. 109; 15 id. 245; 11 
Sim. 147. 

(c) Stakeholder not obliged to exercise his judgment. 2 Edw. Ch. 647. 

(d). Stakeholder need not await a suit. 30 N. H. 363; 6 Johns Ch. 44. 

(e) When stakeholder files his interpleader, he must deposit or offer to deposit the fund. 1 
Cow. 691, 30 N. H. 354; 20 Tex. 399; 61 N. Y. [16 Sich], 264, 268; 2 Reich [S. C.] 291. 

(f) Ignorance or doubt as to the respective rights of claimants, warrants an interpleader. 3 
Barb. Ch. 391; 11 Ga. 103. ; 

(g) Where a party does not claim, but will not assent to payment, a proper party to inter- 
pleader. 5 Hare, 314. 

Fourth. (a) Analogous provision of our Code will govern where our law is silent. 33 A. 470. 

Conventiona) sales give right to deposit price where any claim is disturbing or will disturb 
purchaser. C. C. 2557 [2535], 2558 [2536], 2559 [2537]. 

F. 
GENERAL CONCLUSION. 

Where a purchager at a judicial sale is harassed by concurrent mortgagees and privileged cred- 
itors of various kinds—where he neither knows who to pay or how much to pay each one, 
and is a party to a suit seeking to declare all the mortgages a fraadulent simulation—and 
the mortgagor being dead, the fund must be distributed in the court which issued the 
order of executory process, an intervention setting forth all the facts, and calling upon 
the parties tu come into court and contest their rights; and he tenders the whole amount 
of his bid to the court, and the court accepts the tender, the proceeding is proper and just 
and allowed by the law ef the land. 


Braughn, Buck & Dinkelspiel, W. O. Hart, for Defendants and 
Appellants : 
1. ‘Where property of a deceased debtor is sold under an ordinary mortgage, and the fands 


‘arising from the sale are insufficient to pay all claims thereon, and the succession of the 
debtor is in course of administration, the fands should be distributed by the executors. 
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2 ‘Particularly is this the case where there are privileges priming the mortgage under which px 





thts. the sale is made, and where the sale is for an amount exceeding plaintiff's claim. 30 ‘ 
gz. A. 323. 
vourta 7 3%. Where the mortgage, under which the sale is made, is attacked in a direct action, to i 
which the holder of the note is a party, but without injunction, the fands arising:from ie as, 2 
C. 21; 7 the sale must go to the succession. , a 
s | 4 J. McConnell, H. E. Upton, for D. Roos, H. Roos, and Meyers, ae 
4 Appellants : ae 
jow to 1. A creditor claiming a preference by mortgage or privilege, when called upon, is bound to “3 , 2 
ontest ¥ plead. The pendency of a suit in which the validity of his debt, mortgage or privilege is pe 
A. 987. involved, would be a good plea. It would arrest the distribution. Bank of Louisiana vs. "ty 
recog- Delery, 2 An. 630. ae 
: 2. Where property has been sold under execution to pay mortgage debts, the mortgages ar sret 
teuing upon the property to which the price wis to be applied are extingaished, as far as the ‘ x 
le one d property is concefned, and the rights of the parties are transferred to the funds. 7 A. 123; S ‘a 
8 A. 505; 13 A. 559; Fillastre vs, St. Amand, 32 A. 354, 355. a 
resort : 3. In the instant case, as there can be no distribution of the fund, it should be turned over j B~ 
7 by the purchaser to the executors, to be by them in due course of administration, pail to pe 
actico = the parties who may be adjudged entitled thereto. os 
*?3 
opted. ; 23 
The opinion of the Court was delivered by eee 
mnaty Bermupez, C. J. Two questions only are presented in this appa- % 
Seco TE rently complicated case. They are: pee 
Ss; 1. Are the defendants entitled to receive the proceeds of sale real- oe 
ized in this suit, to distribute them, by an account in the suceession of 
the deceased, which they represent. a 
4. 2. 2. Has a purchaser of real estate at the judicial sale made in this a 


1. . case, the right to proceed, as he has done, with a view to clear the 
ov. 3 | property acquired by him, from the encumbrances which burden it. 
From a judgment dismissing the rule of the executors for the pro- 
ceeds, those officials have appealed. From the ez parte order and rule, 
1. 470, initiating proceedings contemplating the ultimate cancellation of 


inter- 


are inscriptions against the property, the plaintiff has appealed. His right 
to do so is disputed by no one, and may be considered as admitted by 
the tacit acquiescence of those concerned in resisting it. 
cred- : 
hone, I, ie: 
i The record shows that L. B. Cain, in 1878, in order to secure the tea 
her { payment of a number of notes of his, each for $5,000, payable at one : 
sount J and two years, amounting, in the aggregate to $100,000, mortgaged in : 
L just 7 favor of Henry Roos, two pieces of real estate belonging to him, situate 
in this city. It is immaterial to state to whom those notes afterwards 
and = passed and how a portion of them, was, by consent between the holder 


of another portion, given a priority. 
It is enough to say that the plaintiff, having, become the owner of 
aix of the notes, in favor of which a preference had been granted, and 
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remaining. unpaid, instituted proceedings via erecutiya, to satisfy his 
claim, which was for $30,000, with interest, attorney’s fees, costs, ete. 

At the sheriff’s sale, the two pieces of real estate were adjudicated 
to different purchasers. One was bid off to Lobe & Co. for $67,000, 
and the other to M. Frank, for $27,550, together $94,550. The former 
paid $10,009 and the latter $5,000 to the sheriff, and both retained the 
balance of the price of adjudication. 

Some time after the sale, the executors of Cain, defendants in this 
suit, took a rule on the plaintiff, the purchasers and the sheriff, to show 
cause why the entire amount of the sales should not be paid over to 
them, to be distributed by them in the mortuary proceedings, on the 
grounds: that the succession of Cain was thoroughly insolvent, and 
that the claims, mortgages, liens, privileges, ete., against the proceeds 
of sale, being of a conflicting character, it was absolutely necessary 
that the funds should be distributed in that mode. 

The sheriff, on the suggestion that P. S. Wiltz, as the representative 
of the succession of one Weil, claiming to be a mortgage creditor, had 
instituted proceedings to have all the notes aud mortgages declared 
null and of no effect, made him a party to the proceedings. Lobe & 
Co., who had purchased one of the pieces of property, next took a rule 
against the succession of Weil, against the executors, widow. Cain, 
individually, besides, H. Roos, the original mortgagee, the New Orleans 
Canal & Banking Company, the plaintiff, the sheriff, and the recorder 
of mortgages, to show cause why, on payment of the price of adjudi- 
cation, the inscriptions against the property should not be cancelled 
and erased and a clear title be given to them. 

The executors acquiesced in this rule, provided the payment was 
made to them. The plaintiff excepted to the proceeding by rule ; 
Wiltz, administrator, too, likewise objected to the form. Mr. Frank, 
the other purchaser, made no appearance. 

The rule taken by Lobe & Co. was discontinued, and will not be 
further considered. It provoked the accomplishment of the object for 
which it is said that it was taken. 

After trial of the rule of the executors, the Court discharged it with- 
out prejudice to the right of the executors to claim out of the proceeds 
of sale, contradictorily with the parties in interest, the debts recognized 
by law as privileged, and outranking the mortgage sued on. From 
the entire ruling the executors have appealed. 

It is clear, under the settled jurisprudence of this State, that the 
plaintiff had a right to proceed, via executirva, notwithstanding the death 
of L. B. Cain, and to do so contradictorily with his executors. °1 A. 
204; 2A.509; 6 A. 446; 12 A. 551,591. If he had that right, he 
possesses also that of having the writ in his favor executed, not only by 
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the sale of the property mortgaged to secure the payment of his notes, 
but also by the application of the proceeds of sale to that payment, to 
the extent to which he had a right to participate in them, the notes 
held by him being secured concurrently with others, on the same real 
estate and by the same act of mortgage. 

‘It is another well settled principle, that a purchaser at a judicial sale 
made to satisfy a writ, is not bound to pay to the sheriff, whatever the 
price of adjudication may be, an amount exceeding that called for by 
the writ; that if he assume to do so, creditors entitled to a mortgage 
er privilege, cannot be thereby deprived of their security ; that he 
constitutes the sheriff individually his agent, and would have no 
recourse against his surety in case of a diversion of funds. 2 R. 214; 5 
A. 313; 24 A. 381; 27 A. 60; 18 A. 65; 31 A. 86; 7 R. 44; 16 L. 170; 
18 A. 641; 29 A..120. 

The retention of the surplus of the writ by the purchasers, produces 
a right or claim in favor of the creditors who may be entitled to be 
paid out of that surplus. It is only by paying them, that he can 
discharge himself from what responsibility he may have incurred, and 
release the property from the encumbrances upon it. By paying the 
sheriff, who is the legal agent of the seizing creditor, he pays the latter 
and thus liberates both himself and the property to the extent of the 
creditor's rights against it. From no possible standpoint, can it be 
claimed that the executors can pretend to receive any portion of the 
price of adjudication in this case, when it is apparent, that it would be 
entirely absorbed by the creditors of the deceased, whose titles have 
been duly inscribed. From the moment that the seizure was effected, 
they were divested of the right of possession ; from the instant that the 
sale took place, they ceased-—and with them the succession of Cain—to 
have any right of ownership in the real estate adjudicated under the 
writ. The case would be different, if after the payment of the seizing 
creditor and retaining an amount sufficient to pay anterior, concurrent 
and subsequent mortgage and’ privilege creditors, there remained a 
balance ofthe price of adjudication; but it would be only to such 
balance that the executors could raise their claim. C. P. 683, et seq., 
also 707 ; 16 L. 170; 5 A. 306; 24 A. 381; 30 A. 323; 32 A. 325. 

The court which was first seized of jurisdiction, which issued the 
writ under which the property was sold, has the exclusiye right of 
distributing the proceeds of sale, paid to the sheriff in satisfaction of 
the writin his hand. C. P. 130; 15 A. 636. 

We do not consider that, in reviewing the judgment dismissing the 
executors’ rule, we are called upon to determine any other question 
than that of the right of the executors to receive the proceeds of the 
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sales. We have no concursus before us, and no prayer for an amend- 
ment of the judgment, which, as far as reviewed, being correct, must 
be affirmed with costs. 

‘IL, 

The next question presented, involves the right of the purchasers, 
Lobe & Co., to proceed, as they have done, to cancel the claims and 
mortgages securing the same, against the property adjudicated to 
them. 

The petition presented by them is termed an intervention, and was 
filed after the adjudication. It contains substantial allegations for 
relief, and a prayer which provoked the order rendered upon it, is in 
the words and figures following : 

* Let this petition of intervention be filed, and let the parties herein 
named be cited as prayed for, and let the amount of adjudication herein 
mentioned be deposited as a special deposit in the hands of the State 
National Bank, on or before the first day of October, 1881, or the parties 
show cause to the contrary on said day, and let notice of this filing of this 
petition, to all whomever it may concern, be given by advertisement 
in the New Orleans Democrat, commencing on Senday, August 14th, 
1881, and every succeeding Sunday until October Ist, 1881, as prayed 
for in the within petition.” 

There can be no doubt that a purchaser at a judicial sale has the 
right of disencumbering the property adjudicated to him, in the same 
manner as the expropriated owner could have done had he not been 
divested of ownership by the seizure and sale; that is, by paying the 
creditors, to secure whose claims the property was burdened. But 
although this right be co-extensive, it is not greater; and the obliga- 
tion of payment, to which the purchaser may have subjected himself, 
by retaining a portion of the price, is not the same. 

The owner, who had mortgaged the property to pay his own debt, is 
liable, personally, for the whole indebtedness, while the purchaser is 
not. His responsibility, whatever it be, is to be measured by the 
amount of the adjudication, to pay which, the property remains bnr- 
dened. C. P. 708; 10 A. 286. 

What the rights or claims may be, which creditors interested in the 
amount retained may have, we are not called upon to declarein this 
controversy, and we will abstain from doing so. 

Whatever that right be, and whatever the mode be, in which it can be 
exercised, the order obtained on the proceeding instituted by Lobe & 
Co., which we would be made to view as an interpleader, is not sanc- 
tioned by law or precedents in this State. 7 A. 297; 7 R. 398; 1 A. 
145, 330; 2 A. 987; 11 A. 489; 2 A. 650; 6 A. 485; 18 A. 641; 21 
A. 401. 
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_ As Cain could not have asked and procured such an order, his vendee, 
who has no greater rights than he himself could have asserted, cannot 
resort to that form of proceeding for relief. 

The right of a purchaser should be averred in a direct action, inde- 
pendent from the main suit in which the writ issued, and the property 
was sold; the proper averments must be made, the creditors inter- 
ested must be named and must be reached by the process of the court 
where they will be bound to plead. 21 A. 101, and authorities there 
cited. 

Where it is not asserted in that form, and parties do not object, the 
judgment rendered will be as valid as if it had been rendered in a 
direct suit. 

We do nat propose to pass upon the regularity of the proceeding by 
“intervention” in this case, which is not before us, no exception 
having been taken and sustained dismissing it. We are called upon 
merely to revise the correctness of the order. We have done so. The 
plaintiff is entitled to proceed with his intervention, as though the 
order thereon had not been rendered. 

Judgment creditors can, however, in proper cases, proceed by rule. 
1 A, 330; 2 A. 650; 24 A. 256; 25 A. 146; 27 A. 293; 28 A. 754; 29 A. 
319, 358. 

It is only after hearing all concerned in the amount retained by the 
purchaser, and in the inscriptions securing payment, that the court 
can pass upon the correctness and dignity of each claim, and allow, 
reject, or regulate the same. It is only after such judgment has 
become final and executory, that the purchaser is authorized to pay, 
and can force the creditor to receive payment, and, in default, can 
deposit the amount, accruing to him, contradictorily with him, in such 
manner as the court may, under the law, determine. 

The court was without power or authority to issue in limine an er 
parte order directing the amount of adjudication to be specially depos- 
ited in a bank, on or before a fixed day, unless parties concerned show 
cause to the contrary on said day. Neither could it notify the filing 
of the petition to all whom it may concern, by advertisement ina news- 
paper during a specified period. : ; 

It is in the course of proper proceedings, that the validity and effect 
of the sale, together with the reality and dignity of the claims of the 
creditors will have to be tested and decided. 

An inscription duly made can be erased only with the creditor’s con- 
sent, or by a valid decree of court contradictorily obtained. 8 R. 97, 
130; 8 A. 58; 2 A. 606; 21 A. 401; 29 A. 848; 2 L. 489; 4L.17; 5 L. 
329; 6 R. 299; 11 R. 171. " 

Any judgment which would be rendered on the petition of Lobe. & 
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Co., unless after issue joined by appearance, or by default obtained 
after proper service of citation, would be absolutely void. 

The advertisement can supply neither the service of the petition, 
viewed as a rule to show cause, nor the service of the same, considered 
as the statement of the cause of action, prayer for relief, nor of the 
citation which the law requires in such action. Parties concerned, not 
cited and served, and not waiving citation and service and not joining | 
issue, would not be bound by such proceedings. 

While we are far from denying that Lobe & Co. are entitled to ade- 
quate relief under our own laws and jurisprudence, we do not consider 
that they can obtain it by resorting to the proceedings which they have 
inaugurated, 2 A. 987; 34 A. 54; Partida ITI, t. II, 1. 46. 

For that reason, among others, we cannot pass upon the validity and 
effect, even if founded on the suit brought by the representative of the 
succession of Weil, the merits of which will have to be considered at 
the proper time, when presented in the proper form. 

We have read with unusual interest the able brief presented on 
behalf of Lobe & Co., in vindication of the proceeding, but while we 
give it the credit to which it is entitled, we must withhold our concur- 
rence in the legal propositions which it advances. It is not until after 
the Legislature will have adopted and formulated them, in the shape 
of a law, that we will feel authorized to admit them as guides, binding 
upon us, and to carry them out accordingly. 

We think that the petitioners are extended ample relief by our own 
laws and jurisprudence. This dispenses us from borrowing from other 
systems on the subject. 

The order was improvidently rendered and shou!d be rescinded. 

For the reasons contained in the foregoing opinion : 

It is ordered and decreed, that the judgment appealed from, dis- 
charging the rule of the executors for the proceeds of sale, be affirmed, 
at the cost of appellants. 

It is further ordered and decreed, that the er parte order rendered on 
the 9th of August, 1881, on the petition of Lobe & Co., filed on that 
day, be annulled and set aside, and that the prayer therein, for such ex 
parte order, be refused, without prejudice to further proceedings on 
the petition itself, contradictorily with the parties therein asked to be 
cited, the costs on the appeal from the order, including the cost of 
rendition of the order, to be paid by Lobe & Co. 

Levy, J., absent. 





On APPLICATION FOR REHEARING. 
e 
We are asked to amend our decree so as to make it read that the 
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petition filed by Lobe & Co., be remanded to the lower court to be 
further proceeded with according to law. 

We cannot remand a matter which never was before us, and which 
has not ceased to be pending in the lower court. We were merely called 
upon to decide, whether a certain ex parte order was or not legal in 
some of its features. We have done so. Our decree merely erases 
from the order the objectionable portions in it. The petition of inter- 
vention, from the date of its filing, has not ceased to be a pending 
proceeding. As it never was put at issue, and no question was ever 
brought up touching it, in that condition, we could not and did not 
pass upon its merits or demerits. Our decree was well considered. It 
distinctly reserves the right of the petitioner to further proceedings, on 
the pending intervention, contradictorily with the parties asked to be 
cited. Under such circumstances we cannot be asked to anticipate the 
merits of the. application and now express an opinion touching the 
disposition which the petitioner is to make, pendente lite, of the pro- 
ceeds of sale. Much in that respect will depend upon the regularity 
of the proceeding, and upon the right to deposit the fund retained by 
the purchaser, in some way or other. 

We cannot take notice of the invoked rule of the lower court, to 
which our attention is called in the brief for a rehearing, for the first 
time, which is not in the record, and touching which there was no issue 
before us. 

Rehearing refused. 

Levy, J., absent. 








No. 8544. 
Crty oF NEw ORLEANS Vs. J. JANE. 


Selling liquors by the drink is not part of the business of a confectionery, and is not covered 
by a confectioner's license. 

When a confectioner sells liquors by the drink, he combines two kinds of business, and under 
the terms of the statute, is liable for a separate license on each. 


PPEAL from the First City Court for the City of New Orleans. 
Skinner, J. 


J. Ward Gurley, Jr., Assistant City Attorney, H. G. Morgan, for 
Plaintiff and Appellee: 


A licensed confectioner cannot sell liquor, or keep a bar, at his confectionery, without a liquor 
license ; the barroom business and that of the confectionery are specially designated and 
separated in Section 11, Act 119 of 1880. 2 

When two or more kinds of business are combined, except as specially provided for in Section 


6 of Act 119 of 1880, a separate license is required for each kind of business. Section 13, 
Act 119 of 1880. 








SUPREME COURT OF LOUISIANA, 








City vs. Jané. 












The lowest license that can be issued under Act No. 119 of 1880, for the sale of liquor in 
quantities less than a pint, is a license for fifty dollars. See proviso to Section 11 of said 
Act. 

“A confectionery is a place for sweetmeats ; a place where sweetmeats and similar things are 
made and sold.” Webster's Dictionary. 

The legislature can, from motives of public policy, require a special license for the sale of 
liquors, in addition to the regular license paid by merchants and dealers in other articles 
of trade. State vs. Holmes, 28 An. p. 765. 








Joseph P. Hornor, Francis W. Baker, for Defendant and Appellant: 


Where a confectioner, as part of his business, sells liquors which are drank upon the premises, 
a single license is sufficient. Act 119 of 1880. 
















The opinion of the Court was delivered by 
FENNER, J. The City of New Orleans sues the defendant for a 
license of fifty dollars for the’sale of liquor, in less quantities than a 
pint, at his confectionery. 
: The defense is that defendant has paid his license for his confec- 
tionery ; that it is part of the business of confectionaries, as conducted 
: in New Orleans, to sell absynth, vermouth and other liquors, by the 
drink, for the accommodation of their customers, and that this privilege 
is covered by the license to carry on the business of a confectionery. 

If such a custom prevails, it is very clear that it cannot avail to make 

the business of selling liquors by the drink a part of the business of a 
confectioner. It would simply establish the prevalence of a custom 
in this City, among confectioners, to combine with that business the 
N separate and distinct business of a barroom or drinking saloon. 
A confectionery, as defined by Webster, is “‘a place where sweet- 
meats and similar things are made and sold.” By no possible stretch 
of construction can it be held to include the selling of liquors by the 
drink. 

The terms of the ordinance, under which the license is imposed, are 
as follows: ‘ For every restaurant, oyster house, confectionery, bar- 
room, cabaret, coffee house, café, beer saloon, liquor exchange, drink- 
ing saloon, grog-shop, or other place where anything to be drank cr 
eaten is sold, ete., ° ° ° provided, that no establishment 
selling or giving away any spirituous wines or malt liquors in less 
quantities than one pint, shall pay less than fifty dollars.” 

We think it might be contended that the business of a barroom or 
drinking saloon covered the business of a confectionery, with quite as 
much force as sustains the reverse contention supported by defendant. 

It is especially provided in the Jaw, that “when two or more kinds 
of business are combined, there shall be a separate license required for 
each kind of business.” 

Such is the precise case here. 
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Defendant further sets up, as a bar to the City’s claim, that his 
license reads: “Received from J. Jané, the sum of $75, for license to 
‘arry on the business of confectionery and liquors, ete., No..164 Canal 
street.” The City cannot be estopped from claiming her lawful dues 
by such a blunder of a subordinate agent. The receipt serves to show 
that the term, confectionery, by itself, was not considered to cover the 
business of selling liquors, without express mention of the latter. 

This case is similar, in principle, to that of State vs. Holmes, 28 A. 
765, and the reasons there set forth are applicable here. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed, and it is now 
aljudged that plaintiff have judgment condemning defendant to pay 
the license claimed, viz: the sum of fifty dollars with interest at ten 
per cent. per annum from March Ist, 1881, until paid, defendant and 
appellee to pay costs of the lower court and of this appeal. 

Levy, J., absent. 








No. 8572. 
STATE OF LOUISIANA Vs. GEORGE WATSON. 


The appointment by the Judge, of a citizen who is not a member of the grand jury, as a clerk 
of that body, is unauthorized by law, and can be made the greund of a motion in arrest of 
judgment. 


ere from the Twenty-second Judicial District Court, Parish 
of Ascension. Cheevers, J. 


J. C. Egan, Attorney General, for State, Appellee. 
F. B. Earhart, District Attorney, same side: 

After a party has pleaded to an indictment and been convicted, it is too late to object to the 
constitution of the grand jury, or to the disqualification of any member thereof, more ea- 
pecially if it was known before, as claimed in this case. 14 A. 827; 28 Miss. 687; 2 Barb. 
427; 2 Parker; C. C. 235; 7 Eng. 630; 33 A. 1404; 29 Iowa, 267; State vs. Kimball, 2 Ire- 
dell, 101; 4 Dev. 305; 6 Blatch. 248; 7 Richardson, 327. 

Clerk of grand jury was known to the common law and practice in England, and not changed 
by the statutes of Louisiana. Vide Tomlin’s Law Dictionary, Clerk. Crown Circuits 
Companion, (appendix.) Sec. 976, R. S.; 8 R. 545; 32 A. 408; 31 A. 269, 487, 653; 29 A. 
691, 718: 10 A. 195; 30 A. 846; 32 A. 1021. 

The doctrine of secrecy of proceedings before grand jury, as laid down in Starkie on Evidence, 
pages 172, 173, Edition 1879, is not entertained by the courts and eminent judges. Lord 
Kenyon differed from Lord Elienborough. Vide State vs. Broughton, 7 Ired. 96. 

In this case the court decided that a grand juror may be compelled to testify as to what was 
given in evidence before the grand jury by a witness. In Little vs. Com., 25 Gratt. 921, 
Court held that the defense could prove, by a witness present, that a witness for the prose- 
ention testified differently before the grand jury. Waterman’s Crim. Digest, page 135, 
Nos. 88, 89; 16 Conn. page 457; 53 N. H. 484; 4 Gray, 585; Waterman’s Crim. Digest, 
page 248, Nos. 26, 28, 29, 31; 32. N. Y. 465; Waterman's Crim. Digest, pages 352 and 353, 
Nos. 354-359, 360-361. 
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The rule that proceedings before the grand jury shall be secret, will not protect witnesses 
(who testify and commit perjury,) from prosecution. People vs. Young, 31 Cal. 563; 
Waterman's Crim. Digest, page 652, Nos. 69, 70, 71. 

_ The mere fact that a stranger was present in the grand jury room when the indictment was 
fuund, would not render it void, if he did not participate in the procecdings. State vs. 
Clough, 49 Maine, 573. 

The question of secrecy is fully discussed in Bishup’s Criminal Procedure, Vol. 1, No. 551, and 

, notes 1, 2, 3, and Nos 857 and 88 and notes, and 859. 

The reasons for secrecy are removed after finding the bill, and trial and conviction thereon. 
Secrecy of the grand jury is for the public good, so the defendant could not escape. 
Bishop's Criminal Procedure, Vol. 1, Ed. of 1872, No. 859 

There is a distinction between deliberating upon, or deciding a question of finding a bill, and 
examining witnesses, or hearing and taking megorandum of evidence. See note 6, No. 
872, Bishop's Crim. Procedure. ~ 

There can be no error where there is no injury to the accused, and it is but reasonable to 
require him, when he objects to the finding, to show that the grand jury who found the 
indictment on which he was convicted was an illegal body. 14 A. 468. 

Presumption of law is that the grand jury acted properly in finding the bill. 14 A. 468. 


Edmond Maurin, for Defendant and Appellant : ° 


1. Aclerk to the grand jury is an officer unknown to the laws of Louisiana. 
ie 2. The appointment by the Judge of a citizen, who is not a member of the grand jury, as 
i clerk of that body, is unauthorized by law, and a grand jury so constituted is not a legal 
grand jury. 
3. Sixteen jurors shall constitute the grand jury. Sec. 2136, R. Stat.; Voorhies Crim. Jurisp. 
page 438. 
4. What passed before the grand jury cannot be inquired into. 
5. The proceedings of the grand jury must be secret. 8 R. 618; 14 A. 461. 
The judgment of the court must state the reasons and the law upon which it is based. 





The opinion of the Court was delivered by 
Topp, J. The defendant was indicted for murder, and upon conviec- 
tion was sentenced to a life imprisonment in the penitentiary, in con- 
formity to the verdict, and from this sentence has appealed. 

The only question presented by the appeal is as to the correctness 
of the ruling of the lower court on the motion in arrest of judgment. 

This motion was to the effect that the record showed that the Judge 
had appointed a elerk to the grand jury, for the purpose of assisting 
them in their labors, and it was charged that such appointment was 
unauthorized by law, and constituted an irregularity so grave, and a 
defect of substance so radical, as to vitiate and stamp with illegality 
the proceedings of that body. 

The motion was overruled, and we think improperly. 

The entry on the minutes.relating to this point, is as follows: 

‘“‘ And the said grand jury being so duly impanelled and sworn, as 
aforesaid, were thereupon duly charged by the Court, and retired to 
enter upon their deliberations. The Court appointed R. Prosper Landry 
to act as clerk for the grand jury, at the request of the District 
Attorney.” 


. 
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It was by this grand jury that the indictment was found, under which 
the defendant was tried and convicted. 

Section 2136, Revised Statutes, relating to the formation and organ- 
ization of grand juries, provides that, “the first fifteen jurors who 
shall answer to their names, shall, with said foreman, constitute the 
grand jury.” 


This grand jury, thus composed of persons not exceeding sixteen, 


are sworn and charged by the Judge; and the oath and charge are to 
insure diligent inquiry, entire fidelity, thorough deliberation, impar- 
tiality in their findings, and absolute secrecy in their proceedings and in 
the results of their labors. 

Their duties are of a grave and delicate character and of the highest 
importance to society; and the grand jury is selected under the law, 
framed with a view to secure, in their selection, the discharge of those 
duties involving such grave responsibilities. 

These duties, however, are to be discharged by this body of sixteen 
men, this grand jury, alone. F 

A person could not be appointed to act as clerk to the grand jury, 
except to do something or perform some service that should be done or 
performed by some member or members of that body, and which 
helonged to their exclusive functions, and were a part of the duties 
that the law imposed on ghem, and required to be discharged by them 
alone. ‘ 

A clerk to the grand jury, possessed of the superior intelligence 
and fitness requisite for the performance of those acts and the rendering 
of those services and assistance, for which his appointment was made, 
it must be presumed, could exert a marked influence in the work and 
proceedings of: that body, even where there might be no intentional 
effort on his part to shape or control their proceedings. But if he chose 
to avail himself of the opportunity afforded him, and exert the influ- 
ence that his position, and perhaps superior advantages and acquire- 
ments would give him, we may readily see what an important factor 
he would become in the labors and findings of that body. Unrestrained 
by the sanction of the oath that each grand juror has taken, it is not te 
be supposed that he would possess that becoming sense of responsi- 
bility that would always afford a proper guide to his conduct and turn 
his influence in the right direction. Again, the clerk’s attendance on 
the grand jury, and participation in their labors—virtually as one of 
themselves—with an opportunity to pry intotheir most secret proceed- 
ings, must greatly lessen the chances of secrecy, which the law strives 
to secure, and without which their work would be vain. It is idle te 
argue that such consequences could not, or did not result in this parti- 
cular instance, and that there is testimony to show that the clerk was 
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not present at the secret deliberations of the jury. Itis sufficient reply 
to this to say that such results might follow, and that there is no law to 
authorize the appointment in question. That the law, as it exists, 
imposes upon the grand jury and the members thereof, the performance 
of every act connected with, or growing out of, the discharge of their 
fanctions and sworn duties. That this law, and every law of this 
nature, prescribes general rules, and aims to secure by its terms and 
provisions, certain results, and it is not enough to say that an act or 
proceeding, about which the law is silent, or does not expressly pro- 
hibit, is not calculated, in a special case, to interfere with or attect the 


* general object or the purpose of its enactment. Affirmative legal author- 


ity, in such cases, must be shown for the act done. 

It is a question of great delicacy and of some embarrassment, how far 
even a District Attorney, or other sworn prosecuting officer for the State, 
can co-operate with, or assist by his advice or otherwise, a grand jury, 
whilst engaged in their deliberations or other duties. With regard to 
a clerk, though it has been held that the grand jury can appoint one 
from its own members, yet we find no instance under our system of 
criminal procedure, where a grand jury has ever_been provided with 
such an assistant outside of their own body, and know of no law to 
warrant it. And in view of the manifest abuses to which the exercise 
of such authority on the part of a Judge might lead, in appointing such 
assistant, abuses which by reasonable 2. might seriously 
impair, if they did not destroy the very mode of prosecution under the 
grand jury system, by robbing it of its efficiency, it would require very 
strong authority to induce our sanction to that which we regard as a 
glaring innovation in our criminal practice. 

We have been pointed to the fact by the District Attorney, that the 
ancient common !aw of England authorized the “‘ Clerk of Assizes,” or 
“Clerk of the Peace,” to act as clerk to the grand jury, and it is urged 
that we adopted this feature of criminal practice of the ancient law by 
the Act of 1805. While we do not concede the fact suggested, even 
were it so, it is quite a different thing in a sworn officer of the law, 
legally charged with such duty, rendering such services to a grand jury, 
to similar services being discharged, not by an officer of the law, but 
by one wholly irresponsible, unsworn, and who derives his sole 
authority from a judicial appointment, made without warrant of any 
law on our Statute books. 

The testimony of the witnesses, offered on the trial of this motion, 
was inadmissible. It related to the proceedings of the grand jury, 
testified to by one of its members. Even if the proceedings of a grand 
jury could, in any case, be invalidated or strengthened by such oral 
testimony, which we are not called on to decide, a motion in arrest 
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of judgment, must depend on and be tried by the record itself. Under 
a settled jurisprudence on the subject, it has become almost impossible 
to reach or inquire into irregularities or disorders attending the pro- 
ceedings of that body, not a matter of record, with such secrecy and 
sanctity does tlie law clothe these proceedings. So much the greater 
necessity for courts to refuse their sanction to any measure or proceed- 
ing bearing on the composition of a grand jury, or calculated to affect 
the workings of such body, unless the same is expressly authorized by 
law. 

The irregularity complained of was of that character that could be 
taken advantage of by motion in arrest of judgment. ‘ Arrests of 
judgment arise from intrinsic causes appearing on the face of the 
record.” Blackstone. 

Bishop says: ‘It is plain that there is a class of cases in which, if 
objection to the grand jury appear of record, it can be taken advantage 
of after verdict, or on motion in arrest of judgment. An illustration 
of this proposition occurs, where by the record, the grand jury appears 
affirmatively not to have been a legal body.’ 
p. 540. 

The motion does not, in this instance, relate to mere irregularities in 
the drawing of the jury, or to the disqualification of one or more of its 
members, which, it is insisted, must be otherwise objected to, but to a 
gross irregularity of substance, patent on the face of the record, and of 
so serious a nature as to affect the very composition of the grand jury, 
and to vitiate its proceedings. 

It is, therefore, ordered adjudged and decreed, that the judgment 
and sentence appealed from be annulled, avoided and reversed ; that 
the indictment in question, and all proceedings thereunder, be quashed, 
and that the defendant be held in custody to await the action of 
another grand jury, and until discharged in due course of law. 

Levy, J., absent. 


’ Bishop Crim. Proe. v. I, 








No. 8324. 
STATE EX REL. 8. R. Srewart vs. Potick JuRY OF THE PARISH OF 
JEFFERSON, LEFT BANK, ET AL. 

Reiator's right to a tax to satisfy his judgment against the Parish is to be determined by the 
law in force at the date of his contract. 

The limit of taxation, fixed by law, at the date of his contract, and the constitutional enlarge- 
ment of the limit to ten mills, had been exhausted by the parochial authorities at the date 
of the mandamus. A mandamus to compel the Police Jury to levy a tax to satisfy 
Relator’s judgment was therefore improperly granted. 

PPEAL from the Twenty-sixth Judicial District Court, Parish of 
Jefferson, Hahn, J. 
85 
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Chas. Louque, for Relator and Appellee. 
W. Mithoff, Chas. F. Claiborne, for Defendants and Appellants. 


The opinion of the Court was delivered by 

Levy, J. Plaintiff, as transierree and owner of a judgment of 31,138, 
bearing five per cent. per annum from November 18th, 1876, against the 
Police Jury of the Parish of Jefferson, Left Bank, obtained a judgment — 
in the District Court of said Parish, perpetuating a mandamus, ordering 
the said Police Jury to levy a tax of three mills on the dollar of all 
assessed property within the said Parish, Left Bank, to pay the judg- 
ment, interest and costs, and further ordering the sheriff and ex-o‘icio 
tax collector, to collect said tax immediately, and to pay the proceeds 
to Relator, as soon as collected, in satisfaction, pro tanto, of the said 
judgment. 

From the judgment in the mandamus suit, the defendants have taken 
this appeal. 

In his petition, plaintiff alleged that said judgment was rendered to 
enforce contracts made in 1875 and 1876, when the rate of taxation was 
limited to 144 mills; that during said years the rate of taxation was, 
for Parish purposes, as follows: For 1875, 10 mills, and for 1876, 143 
mills, and that at the time when the contract, oh which the judgment is 
based, was made, the law provided, that, in the judgment, the Judge 
should order the levy of a tax of sufficient amount to pay the said 
judgments, and Relator has a vested right in the levy of said tax, 
which could not be divested by subsequent legislation ; wherefore, he 
prayed forthe mandamus. In the alternative, he prayed that the Police 
Jury be ordered to budget the amount of the judgment on their next 
bucdg-t and proceed to levy a tax sufficient to pay the same, of three 
mills on the dollar, notwithstanding the constitutional limitation of 
taxation. 

The record contains conclusive evidence that the original judgment 
was based on a contract entered into between the plainti’ therein and 
the defendant Police Jury. The judgment was rendered contradicto- 
rily with the Police Jury, and is, therefore, by lapse of time, within 
which an appeal or action of nullity might be had, res adjudicata, and 
cannot be inquired into by us in this action. When the judgment was 
obtained, the Act of 1869, embodied in the Revised Statutes, was in 
force, which gave to the judgment debtor the right to have the assess- 
ment and collection of a special tax to pay the judgment, and as this 
Act was subsequently repealed, and prior to the institution of these 
mandamus proceedings, defendant contends that as the order for such 
assessment and collection of the special tax was not made prior to the 
repeal, the mandamus to enforce the same will not lie, and that the 
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silence of the judgment as to the order must be construed as a denial 
of the tax, and a bar to subsequent proceedings to claim one. On this 
point this Court held, in 32 A. 887: 

“We do not consider that the insertion in the judgment, that a tax 
shall be assessed and applied to the payment of this judgment, adds 






























ee any force to the claim of the Relator for a mandamus. The law, in 
“ad existence at thé time it was rendered, directing such an insertion, 
ing forms as much part of the judgment, without being so embodied, as the 
all formal incorporation of its provision does. The Relator has acquired 
dg- no right by the insertion which he would not have had otherwise.” 
iin It is then clear to our mind, that Relator has the right to enforce the 
aint payment of his judgment, by the levy and collection of a tax in aecor- 
said dance with the law, and to the extent of the taxation in foree at the 
time his contract was entered into, and which, as above stated, formed 
— a part of the contract. This principle is so firmly established and go 
frequently decided, that it is now regarded as the fixed jurisprudence 
at: of the State as well as the Federal Courts, and needs no elaboration or " 
wis citation of authorities, forming, as it does, an axiomatic, legal and 
was, constitutional truth. 
144 The limit of taxation fixed by the law at the time ‘the contract was : 
at le entered into, is the measure of Relator’s remedy at this time. That 
ndge limit has not been reached, nor will the tax herein directed to be levied 
ae be exceeded thereby, and we, therefore, cannot disturb the judgment 
tax, of the lower court. 
6, he The judgment appealed from is, therefore, affirmed ; defendants to 
sites pay the costs of both Courts. 
noe DISSENTING OPINION. 
yn of BerMuDEZ, C. J. The rate of Parish taxation for the vears 1875 and 
1876, and anterior to 1871, was ten or fourteen and a half mills, and the 
ment marimum of taxation powers had been reached by the parochial 
1 and authorities during those years. 
licto- Under the laws in existence and under the authority in Lafitte vs. 
ithin Morgans, 29 A. 1, and in Shannon vs. Lane, 33 A. 490, the rate of 
, and parish taxation in this State, from the years 1871 to 1876, was four 
t was mills. 
as in During the years of Relator’s alleged contract, 1875 and 1876, there 
seR88- was actually levied a tax of ten and fourteen and a half mills, respec- 
s this tively, thus far exceeding the limit of taxation, as restricted -by law. 
these The Relator is not entitled to a tax in excess of that limited by the 
such law, in existence at the time of his averred contract. 
‘o the The mandamus should, therefore, be refused. 
t the Pocue, J., dissenting: I concur in the opinion of the Chief Justice: 
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On APPLICATION FOR REHEARING. 

FeNNER, J. The contract, on which Relator’s judgment is founded, 
is dated December 11th, 1874. 

His rights are regulated by the law in force at the date of his 
contract. 

The question for solution is, what was the law in foree on December 
11th, 1874, as affecting the power of parishes to levy taxes, and the 
rights of creditors to exact the levy thereof, for the purpose of paying 
their claims ? 

The Act of 1869, authorizing the Judge, whenever he rendered a 
judgment against a parish, to order a levy of taxes sufficient for its 
payment, had not, it is true, been expressly repealed. 

But in 1872, nearly three years prior to the date of Relator’s contraet, 
the legislature had enacted the following : 

®“ Nor shall the Police Jury of any parish levy a tax for any parish 

purposes, except to pay indebtedness incurred prior to the passage of this 
Act, during any year, which shall exceed one hundred per centum of 
the State tax for that year, unless such excess shall be first sanctioned 
by a vote of the majority of the voters, ete.” Acta of 1872, p. 56. 

The exception specifically stated, with reference to “ indebtedness 
incurred prior to the passage of this Act,” can leave no possible doubt 
of the legislative intention to apply the limitation, fixed therein, to all 
indebtedness, of whatever nature, incurred after the passage of the 
Act, and to restrict within the same limit, the operation of the Act of 
1869. To hold otherwise would be to defeat, and to render of non- 
effect, the manifest purpose of the law. 

In other words, the latter Aet repealed by implication the Act of 
1869, in so far as it authorized Judges to require the levy of a tax 
exceeding the limit therein fixed, in satisfaction of judgments rendered 
for indebtedness ineurred after its passage. 

The next question is: What was the limit of taxation established by 
the Act of 1872? 

This question was determined by our predecessors, who held that 
the Act of 1872 limited the power of parochial taxation to four mills on 
the dollar. Lafitte vs. Morgans, 29 A. 1. 

We have already had occasion to express our approval of that 

decision. Shannon vs. Lane, 33 A. 496. 
_ The limit of taxation thus fixed by law at the date of Relator’s 
contract, and the enlargement of that limit to ten mills, authorized by 
the Constitution of 1879, had both been exhausted by the parochial 
authorities at the date of the mandamus herein applied for, and it is, 
therefore, impossible to grant the relief demanded by Relator in the 
present case. 





e NEW ORLEANS, MAY, 1882. 





Broadwell vs. Raines, Sheriff, et als. 





The principles announced in the original opinion herein are correct, 
but the error consists in the assumption that the limit of taxation, at 
the date of Relator’s contract, was 14} mills, instead of 4 mills. 

It is, therefore, ordered, that our former decree herein be annulled 
and set-aside; and it is now ordered, adjudged and decreed, that the 
judgment appealed from be annulled, avoided and reversed, and that 
Relator’s demand be rejected, at his proper cost in both Courts. 

The Chief Justice, and Poché, J., concur in this opinion and decree, 
without reference to principles embodied in the previous opinion of the 
Court. 

Levy, J., absent. 








No. 8547. 


J. P. BROADWELL vs. S. P. Rarnes, SHERIFF, ET ALS. 


Where a contract states that A has bargained, sold and delivered to B a certain plantation, 
describing it, together with everything on the place, “the titles to said property (real and 
personal) to be made at their convenience, as per their private agreement,” the contract 
is not a sale but a mere agreement to sell. 

In default of compliance, on the part of the contingent purchaser, with the conditions imposed 
by private agreement upon him, he acquires no title, and nothing immovable by destina- 
tion can be seized as the property of the conditional purchaser by his creditors. 


PPEAL from the Eleventh Judicial District Court, Parish of 
Natehitoches. Pierson, J. 


Watkins & Scarborough, for Plaintiff and Appellant. 
William H. Jack, for Defendants and Appellees: 


When all the matters set up have been passed upon in another suit, they form the basis of an 
estoppel. 28 A. 625. 

A party is estopped from contradicting in a subsequent action what he has judicially admitted 
to be true in a previous action between the same parties, (23 A. 764) a fortiori when in the 
tirat case he has sworn to a given state of facts. 

A debtor who points out property is estopped from objecting to the sheriff's action. 13 A. 461. 

Plaintiff in attachment is eatopped from afterwards setting up that the property attached did 
not belong to defendant. 28 A. 60. 

In order to annul a judgment a direct action of nullity must be instituted, ete. 15 A. 279, 273, 

If a person be possessed in good faith and just title as owner of a movable thing during three 
successive years without interruption, he shall acquire the ownership of it by prescription 
unless the thing was stolen or lost. C. C. 3506; 4 N.S. 388; 11 R. 16; 12 R. 536; 2 A. 996; 
16 A. 275; 20 A; 336; 22 A. 586. 

When one of two innocent persons must suffer a loss through the misconduct of another, the 
loss ought rather to fll upon him who put it in the power of che third party to inflict the 
injury. 27 An. 46; Ibid, 592. 

When the testimony of two witnesses is contradictory, the one swearing affirmatively and 
giving a detail of circumstances will preponderate. 26 An. 678; 12 An. 129; 2 An. 1007, 
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Plaintiff should make his case certain, to make it probable is notenough. 22 An. 378; 19 An. 
121; 15 An. 268. 
The failure of plaintiff to prove the facts essential to recover, is not cured by the evidence of 


the defendant, leaving the fact doubtful. 17 An. 294. 


The opinion of the Court was delivered by 

Pocnuk, J. A statement of the main facts underlying this compli- 
cated litigation, will facilitate a proper understanding of the issnes 
presented in the pleadings. 

In January, 1873, plaintiff, Broadwell, placed L. N. Lane in posses- 
sion of a plantation which he owned in the Parish of Natchitoches, 
under the following agreement or stipulation : 

‘* NATCHITOCHES PARISH, 
“ Pré Aux Clerc, January 1, 1873. 

“T have this day bargained, sold and delivered to Lafayette N. Lane, 
the plantation lately occupied by Thomas Hunter, and better known 
as the Pré Aux Clere place, with twelve mules, two wagons, such 
farming utensils as may be on the place, corn in crib, ete. 

‘“ Titles to said property (real and personal) to be made at our conven- 
tence, as per our private agreement. 

(Signed) J. P. BroapweE Lu.” 

The private agreement referred to in. the instrument, was that 
Broadwell should facilitate Lane in the cultivation of the plantation, by 
making the necessary advances, in consideration of which, the cropis 
of cotton were to be disposed of under Broadwell’s control, the pro- 
ceeds to be applied, first, to the reimbursement of his advances, and 
next, towards the payment of the purchase price; that after thus 
paying $4,000 to $5,099, in a reasonable time, and assuming the payment 
of the balance of the purchase price, which was $20,000, Lane was to 
receive complete titles to the property described in the instrument. 

Under this agreement, Lane took possession of, and cultivated the 
plantation for seven years, during which he paid nothing on the pur— 
chase price, and at the end of which he was heavily involved in debt to 
Broadwell and to numerous other creditors. 

In February, 1830, eleven of his creditors brought suits against him, 
and in each suit attachments were issued, resulting in the seizure of 
some ten mules, some horses, and other movable property situated on 
the plantation occupied by Lane. 

Broadwell intervened in each of those suits, for the purpose of 
defeating the attachments; in some suits he claimed the property 
attached as his, and in others he merely alleged fraud and collusion 
between Lane and the attaching creditors. 

In several cases his intervention was dismissed on beunigtion, in the 
remainder he withdrew his intervention on his own motion. 
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A short time after the institution of these suits, Broadwell brought 
two separate suits against Lane. 

The first was for the purpose of obtaining possession of his planta- 
tion, and movable property thereto attached, on the ground of Lane’s 


failure to execute his part of the contract stated herein above ; in that 
suit the property attached by the creditors was sequestered. 

The other suit was for a debt due him by Lane, and under it were 
attached 11 mules, 500 bushels corn, and other movable property 
distinct from the property sequestered in his first suit. 

Subsequently, he dismissed his first suit, and prosecuted the second 
to judgment, but released the eleven mules from his attachment. 

In the meantime, the eleven creditors’ suits ripened into judgments, 
recognizing their attachments. In execution of their judgments, the 
movable property previously attached was seized and offered for sale, 
whereupon, Broadwell filed the present suit, for the purpose of assert- 
ing his ownership of the property seized, and of enjoining the sale 
thereof as the property of Lane. 

Defendants excepted in substance : 

1. That Broadwell was estopped from urging his ownership to the 
property under seizure, by his judicial admission or averments in his 
attachment suit, under which he had attached this identical property as 
belonging to Lane. 

2. That as to Broadwell, the various judgments rendered in favor of 
Lane’s creditors, and sustaining their attachment of this property, had 
the force of the thing adjudged, and were binding on him, by reason of 
his intervention in said suits. 

The exceptions having been referred to the merits, they defended 
under the general denial, coupled with the special averments that Lane 
was the owner of the property under seizure, and on trial, judgment 
was rendered in their favor. 

As we are not informed by the District Judge on what grounds he 
rested his judgment, we are left in the dark as to what disposition he 
made of defendant’s exceptions, and are left without the means of even 
eonjecturing which: of the multifarious defenses prevailed in the 
opinion of the Court. Hence, we shall proceed to review them all. 

1, The first ground of exception urged by the defendants is easily 
disposed of, by referring to the record, which. shows that the items of 
property attached by Broadwell, in his second suit, are totally different 
and distinet from those involved in the present controversy ; which 
were sequestered in his first suit, in which he described and claimed 
them as his property. Hence, his pleas are perfectly consistent, and no 
averment-or statement, in either of his two suits against Lane, can, in 
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the slightest degree, militate against the rights which he seeks to 
enforce in this suit. 

2. Asno one of his interventions in the creditors’ attachment suits 
was ever tried on the merits, but as they were all disposed of either on 
exception, or on his own motion of dismissal, the issues presented 
therein cannot be said to have been finally adjudicated, and hence, the 
judgment rendered in favor of each creditor cannot be held to be res 
judicata as to Broadwell. 

We, therefore, now reach the question of the ownership of the 
property under seizure. 

The evidence shows that the items of property claimed by him, 
were placed by him as appurtenances attached to the plantation which 
he placed in the possession of Lane in 1873, and heuce it is clear that 
the ownership of these things must follow the ownership of the immov- 
able or plantation to which they were attached ; and ini this connection 
we note that the seizure of the better part of that property, working 
animals and implements of husbandry, separately from the land to 
which they were attached, was tolerated in the teeth of a positive 
prohibitory law. C. P. 645. 

This brings us to the consideration of the nature of the contract 
under which Lane obtained possession of the plantation in January, 
1873. 

The mere reading of the instrument, which we have transcribed in 
the first part of this opinion, is conclusive on our minds, that this was 
not a sale, but a mere conditional promise to sell. 

The first part of the agreement seems to convey the idea of a sale, 
but the reference to the titles, whichare to be made at a future time, 
shows clearly that the contract was not translative of property, and did 
not operate a mutation of title. 

This conclusion is fortified and crystallized into certainty by the 
uncontradicted testimony of Broadwell, explaining the intent of the 
parties under the private agreement referred to in the instrument, and 
quoted in our statement of facts. 

Throughout the record, it appears that such was the interpretation 
given to the contract by the two contracting parties themselves, and 
such was the evident understanding of the defendants themselves, as 
evidenced by their failure to seize the plantation itself as the property 
of their more than insolvent debtor. 

We, therefore, construe the contract between Broadwell and Lane, 
as a promise to sell the plantation and appurtenances, under certain 
conditions which were never fulfilled by Lane, by reason whereof, the 
sale was never perfected, and the property, which was the subject 
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matter of the contract, never changed ownership. Knox vs. Payne & 
Harrison, 13 A. 361; Garrett vs. Crooks, 15 A. 483. 

Our conclusion is, that there is errorin the unexplained judgment of 
the lower court, whether it was intended to rest on the exceptions or 
on the merits of this case. 

It is, therefore, ordered, that the judgment of the District Court be 
annulled, avoided and reversed ; and it is now ordered, adjudged and 
decreed, fhat there be judgment in favor of plaintiff, recognizing him 
as the lawful owner of the following items of property, seized as the 
property of L. N. Lane, te-wit: Ten mules, one sorrel horse, named 
Ajax, thirty head of cattle, seventy head of sheep, seed of (180) one 
hundred and eighty bales of cotton, fifteen plows, fifteen sweeps, ten 
bull-tongues, ten harrows, two carts, and four wagons, and that the 
injunction restraining the sale in executi6n of said property in defend- 
ants’ judgments against L. N. Lane, be made perpetual, at the costs of 
defendants in both Courts. 

Justice Levy is recused in this case, having been of counsel. 








No. 8552. 


J. W. BurBarpGe & Co. vs. Mrs. ELIZABETH CHINN, TUTRIX, ET AL. 


In order to revive a judgment rendered against a succession, which was unrepresented at the 
time the suit te revive was instituted, a citation of the heirs, who have not renouneed the 
succession, is sufficient to maintain the action. 


PPEAL from the Twenty-third Judicial District Court, Parish of 
West Baton Rouge. Cole, J. 


H. M. Favrot, for Plaintiffs and Appellees : 


The maxim of le mort saisit le vif, is so interwoven with the principles established in our 
Civil Code on the subject of succession, and so well recognized in our jurisprudence, that 
a mere reference to the law is all that is required. R. C. C. 871, 872, 873, 874, 880, 884, 940, 
$41, 942, 943. 

The heir is authorized to institute all the actions, even possessory ones, which the deceased 
had a right to institute, and to prosecute those already commenced; for the heir, in 
everything, represents the deceased, and is of full right in his place as well for his rights 
as his obligations. R.C.C.945; 2 A. 341; 5 A. 114; 15 L. 529; 4 A. 571. 

Personal actions, being attached to the person of the debtor, may be brought against all bis 
heirs, should he die without extinguishing them. C. P. 4€, 120, 122. 


Barrow & Pope, for Defendant and Appellant: 


Where heirs, when sued as such, before judgment rendered, file an exception renouncing 
the succession in said case, the suit should be dismissed. 
No judgment can be rendered against an heir in said capacity, after he has renounced the 
succession and interposed an exception to that effect. 12 An. 98; 2 La. 375. 

86 
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. A judicial renunciation is not only allowed, but it is of higher rank and greater solemnity 

than the extra judicial renunciation of Art. R. C. C. 1017; 33 An. 100, Carter, ete., vs. 
Fowler. 
The heir is not precluded from renouncing, because at a tax sale of the ancestor's property 
he purchased same. There is manifested by this act no intention to hold as heir, but on 
the other hand the intention is to acquire by another title. Intention is the touch-stone of 
the effect ef the heirs’ act, as to acceptance or not; 12 Ap. 143; R. C. C. 994. 


The opinion of the Court was delivered by | 

Levy, J. This is an action to revive a judgment rendered on the 
23d of April, 1871, in favor of the plaintiffs, J. W. Burbridge & Co. vs. 
the Succession of W. W. Lemmon, deceased, then represented by Mrs. 
Elizabeth Chinn, tutrix ; the said tutrix has died since the rendition of 
the judgment, and there has been no subsequent administration of the 
succession, either by an administrator or tutor. On the llth of April, 
1881, this suit was instituted, and service of petition and citation made 
on W. W. Lemmon and Mary J. Lemmon, the children and major 
heirs of W. W. Lemmon, deceased. 

Defendants filed exception to plaintiffs’ right of action against 
them, averring their renunciation of said succession. A notarial 
act of renunciation by said heirs was made on the 16th of June, 188], 
after citation served on them in this suit. The exception was over- 
ruled, and there was final judgment of revival as prayed for. 

Plaintiffs contend, that by the purchase of a portion of the property 
of their deceased father at a tax sale, by these heirs, there was an 
unconditional acceptance of the succession. We think otherwise, and 
our view is sustained by the decisions in 31 A. 259; 12 A. 143; 8N. 
8. 550. 

The question then is, are there proper parties defendant to this suit 
for revival? Was it sufficient to maintain this action by making the 
heirs, who had not accepted the succession, parties, or was it necessary 
to provoke an administration and cite the administrator ? 

The case of O’Donald vs. Lobdell, 2 La. 299, disposes of this question 
effectually toour minds. Justice Porter, as the organ of the Court, 
therein says: ‘ The legislature, in the Louisiana Code, has made a 
material change in this part of our law. The jurisconsults charged 
with the preparation of this work, in their report to the General Assem- 
bly, expressly state that they thought it wise to ‘adopt the rule which 
vests the right of the heir from the moment of the death of the 
deceased.’” 

‘‘This was the doctrine of the ancient law of France, expressed by 
the well-known phrase le mort siisit le vif.” See Touillier Droit Civil 
Frangais, in the 938th Article it is declared that the heir being consid- 
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ered as having succeeded to the deceased, from the instant of his death, 
the first effect of this right is, that the heir transmits the succession to 
his own heirs, with the right of accepting or renouncing; and in the 
939th Article: ‘For the heir, in everything, represents the deceased, 
and is of full right_in his place, as well for his rights as his obligations.” 
The Court, in that case, further says: ‘The 940th Article of the 
Louisiana Code declares, that the right of the heir is in suspense, until 
he accepts or renounces. Such is also the French jurisprudence, in 
the Napoléon Code.” ‘‘If the creditors apprehend any danger from 
the heir collecting funds of a succession, which he may thereafter 
reject, they have the power to call on him to reject or renounce, and in 
default of his immediate decision, an administrator can be placed in 
charge of the estate. Until they do so, however, the succession is not 
in abeyance, and without a representative. The law has expressly said 
that the heir represents the succession, and is seized of it, from the 
moment it is opened. La. Code, 992, 1020, 1032, 1034, 1037.” 

Adopting the principles above stated, the succession was represented 
by the heirs, and the service of citation on them was sufficient to main- 
tain the institution of the action for revival. 

In overruling the exception, the Court @ qua reserved to the heirs ** the 
right they may have under this exception to combat the execution of 
the judgment on account of their renunciation.” The prayer of the 
petition is alone for the revival of the judgment, and not fora personal 
judgment against the heirs, and although there is no apparent neces- 


sity, as far as this action is concerned, for such reservation as they 
seem earnestly to desire it to be embodied in the judgment, we comply 
with their request. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be amended, by reserving the said right to said heirs, 
and that it be in all other respects aftirmed, at the costs of the appellant. 


On APPLICATION FOR A REHEARING. 


Topp, J. In our decree, although the judgment appealed from was 
amended in favor of the appellants, we condemned them to pay the costs 
of both Courts. The change of the judgment in their favor by this 
Court entitled them to the costs of appeal. Our decree is, therefore, 
amended accordingly. 

Rehearing refused. 

Levy, J., absent. 
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No, 8473. 
C. CHarre, Jr., Synpic, vs. Mrs. Nancy A. SCHEEN AND HusBANb. 


In a suit to annul a dation en paiement, it is not inconsistent to allege that the act is a pure 
simulation, but if not simulated, that it has been made in fraud of creditors and gives an 
unfair preference. 

Where an insolvent has made a aurrender under our State laws, which has been accepted, and 
a syndic has been appointed by the creditors who have participated in all the insolvent 
proceedings, they are not estopped from opposing debts placed on the schedule, nor 
from suing to bring into the estate property alleged to have been fraudulently disposed of 
by the insolvent. 

When the act states that the consideration of the dation en paiement is a donation to the wife 
of her father’s undetermined interest in a commercial partnership, without any accom. 
panying inventory of the partnership assets, and the alleged donor did not join in the act ; 
and where, in a suit for separation of property, the court had refused to recognize such 
an item, said dation en paiement muat be considered a nullity. 

This case is not one covered by the Code, which provides that even if the consideration, 
expressed, does not exist, the act will be valid, if sufficient consideration is shown. By 
that is meant such consideration as was contemplated by the parties, at the time of 
execution of the act, but which was misdescribed in said act. 

Where a judgment of separation was rendered, but no execution issued, under which any 
seizure was made, for more than a year afterwards, it will not be considered a Lona side 
non-interrupted suit, as is required, in order to obtain payment of the wife's claims. 

Where there is no return made of the writ, there is no evidence that execution ever issued. 


PPEAL from the Tenth Judicial District Court, Parish of Red 
River. Logan, J. 


Montfort S. Jones, for Plaintiff and Appellant: 


ON MOTION To ELEctT. 


1. It is not an inconsistency in pleading to a direct action to annul, to allege that a sale is 
simulated, and if not simulated that it is fraudulent. 30 A. 1203; 27 A. 98. 

2. The law does not permit a creditor to sue all his debtors in the same action, unless there 
is a joint liability or priority of contract which authorizes the joinder; nor will it permit 
a party to be joined in a demand in which he has no iuterest. 14 A. 181; 12 A. 74. 


ON THE MERITs. 


1. The dation en paiement from Scheen to his wife, having been made fora false cause, or for 
a consideration which never existed, was a*simulation in fraud of creditors, and an 
absolute nullity. C. C. 1893, 1894, 1900, 1779; 1 A. 192; 3 A. 230. 

The consideration expressed in the deed having been sued fur by Mrs. Scheen and 

rejected by the Court, and she having acquiesced in the judgment, her right to set it up 

is res adjudicata against her. This Court has a right to construe that judgment, and in 
doing this, that construction must be adopted which is iu accordance with the facts and 

law of the case. 4 L. 100; 5 L. 289; 15 A. 223, 679; 16 A. 365. 

3. Any indebtedness on the part of the vendor tu the vendee, not in the contemplation of 
the parties at the time of the transaction, will not give validity to a nudum pactum. 
Where the consideration expressed does not exist, to meet the requirements of C. C. 1900, 
the existence of a rea] indebtedness on the part of the vendor must be proved and identi- 
Jied with the contract to the extent of being shown to be the real ‘“‘ consideration.” 30 A. 750. 

4. Donations inter vivos of immovables and incorporeal things must be by authentic act; 
and where such donations constitute the cause and consideration of an alleged indebted- 

ness on the part of the husband to the wife, and the fact of the giving which constituted 
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the debt, is denied, they must be proved by authentic evidence, and parol is not admissible 
to prove same. C. C. 1536, 1538; 22 A. 97, 358, 393; 15 A. 585; 12 M. 649; 3 A. 610; B 
A. 242. 


Article 1541, Civil Code, merely dispenses with the authentic act of acceptance on the 
part of the donee, required in the preceding Article, 1540. It does not dispense with the 
authentic act of donation, but, on the contrary, presupposes such an act. ©. C. 1540, 1541. 
Items of indebtedness in excess of $500 must be proved by one witness and corroborating 
circumstances. C. C, 2277. 

The recitals of a deed cannot be altered, contradicted or explained by oral testimony. 

The fruits of real estate follow the ownership. 

A judgment in the wife’s favor and against the husband, can have no effect as against third 
parties, when alleged to be fraudalent, unless sapported by proof of its truth; nor is the 
creditor concluded by the proof adduced when the judgment was rendered. If required, 
she must administer legal proof. 28 A.546; 19 A. 96; 4 L. 422; 12 L. 304; 11 L. 536; 4 A. 

135; 10 A. 87. 

By the operation of Art. 123, Constitution of 1868, and Act 95 of 1869, a tacit mortgage in 
existence prior to January, 187), and net recorded by that date, is absolutely destroyed, 
as to third persons, and can never be revived. 22 A. 278; 24 A. 25; 26 A. 584. 

The crecktors of J. H. Scheen, the husband, having acquired superior rights against his 
property before the wife’s claim became a mortgage by registry, and befure any valid 
transfer to her had been made, she can be allowed to retain said property as a credit on 
her judgment, subsequently obtained, only subject to the claims of the creditors. 33 A. 
821, 532. 

The dation en paicment of Nov. 23, 1878, from Scheen to his wife, having been made, 
not to replace paraphernalia, but for no consideration, and no consideration having been 
proven, was a simulationino fraud of creditors and an absolute nullity. It cannot be given 
effect by a subsequent judgment. Corpus sine anima, extrinsecus apparens, intrinsecus 
nihil habens —or, as Mr. Justice Spencer described it, vor et preterea nihil—it cannot be 
given any effect whatever. 

“The separation of property, although decreed by a court of justice, is null, if it has not 
been executed by the payment of the rights and claims of the wife, made to appear by an 
authentic act, as far as the estate of the husband can meet them, or at least by a bona fide 
uninterrupted suit to obtain them. C.C. 2428 (2402); Nachman vs. LeBlanc, 28 A. 545; 
24A. 138; 234A. S71. 


J. F. Pierson, for Defendants and Appellees : 


Plaintiff is not entitled to cumulatein the same suit two causes of action which are 
contrary to or preclude each other. C. P. 149. And, if he do so, defendant is entitled, 
before answering, to have him elect upon which one of the two he means to proceed. 
C. P. 152. 
The allegations that an act is a simulation, or if not simulated, that it is a fraudulent act, 


subject to be revoked, are allegations and causes of action which are contrary to and 
preclude each other. Hen's Digst., p. 1031, No. 1. 

The allegation that the act is one or the other is an implied admission that it is not both, 
and that one of these attributes necessarily precludes the other, and plaintiff must elect 
upoa which one he will stand 

A litigant cannot be permitted to shift at will to a contradictory position in reference to 
the subject-matter of the litigation to defeat an adversary. Hen's Digst., p. 526, No. 22; 
ib. 143, 2021, 

A solemn judicial admission cannot be denied when made with a full knowledge of the 
truth. Such admission ean only be retracted upon the plea of error of fact. 

When the law makes no distinetion the court can make none, and the rule established by 
C. P. 149 cannot be evaded by cumulating inconsistent demands in the alternative form. 
The title to the defendant from her husband and her judgment against him being subse- 
quently made a part of the proceedings by the husband, in making a voluntary surrender 
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to his creditors, becomes ratified, indorsed and acquiesced in by the unqualified and 
unreserved acceptance thereof by his creditors, and cannot, thereafter, be assailed by 
the syndic representing such creditors, except upon the piea of error, fraud, deceit or 
the like. 

8 The husband may make a transfer of property to bis wife, in satisfaction of her para- 

. phernal claims, when he is embarrassed or insolvent, and whether her mortgage is recorded 
against him or not, and whether or not there be a mortage in favor of a third person on 
the property transferred. Levi vs. Morgan, 33 An. 534; Payne vs.:Kemp, ib. 218. 

9. Ifthe cause expressed in the consideration should be one that does not exist, yet the 
contract cannot be invalidated if the party can show the existence of a true and sufficient 
consideration. C. C., 1900; Brown vs. Brown, 30 An. 966; 3 An. 235; 12 An. 531; 13 An. 
25; 18 An. 238, 733. 

10. Where the entire record of the wife's suit and judgment against her husband is presented, 
including all the evidence filed therein, the judgment being rendered on default in the 
absence of the husband, there being no irregularity apparent in the proceedings and the 
evidence supporting the judgment in her favor, the burden of proof will be shifted on the 
syndic of the husband's insolvent estate, plaintiff assailing her judgment for fraud and 
collusion, to make good his allegations by proof. 

11. Parol testimony is admissible to prove the wife's account against the husbaud, though 
the account be for the price of lands given to her by her father by parol. She is not 
bound to produce authentic evidence of the donation from her father of the property, the 
proceeds of which have been converted and used by her husband. In such case neither 
the husband nor his creditors under him can contest the validity of the donation to the 
wife by her father The validity of such donation can be inquired into only by the donor 
or some one under him, or the donee. 2 L. 40; Snow vs. Copeley, 3 An. 610; Pecquet vs. 
Pecquet, 17 An. 224; Johnson & Hamilton vs. Jordan & Fosier, 22 An. 436. 

The husband, who is the agent, can never be heard to contest the title of the wife's property 
in his hands as such, nor can third persons do so under him. He is bound to restore what 
he has even unduly received. C. C. 3005 [2974]; 21 An. 545, 645; 22 An. 599; 10 R. 481. 

12. The Civil Code of La., unlike the Code Napoleon, tixes no peremptory time within which 
the execution of the judgment of the wife must be begun. Fulton vs. Husband, 7 R. 74. 
The time within which the execution of the judgment against the husband must be begun 
depends upon the exigencies or circumstances of each case. She might be unable to 
obtain an execution for a year or more and still continue an uninterrupted suit to obtain 
payment. 23 An. 321; 7 R. 74; 10 An. 688; 13 An. 474; 12 An. 76. 

Where the judgment is rendered on the 27th of May, but not exigible untilabout the Ist of 
July, and execution issued thereon about the 12th or 15th of September, her judgment 
will not be invalidated, where the property of the husband was all in custodiam legis at 
the suit of the attaching creditors of the husband. 7 R. 74; 10 An. 688. 


The opinion of the Court was delivered by 

Topp, J. This is an action brought by the syndic of the estates of 
J. H. Scheen and of Lisso & Scheen, insolvents, to annul an act of 
giving in payment, executed by J. H. Scheen to his wife, Mrs. Nancy 
A. Scheen, on the 23d of November, 1878, and a judgment obtained by 
the wife against her said husband on the 27th of May, 1879. 

There was an exception filed to the petition, on the ground of its 
containing conflicting allegations, in charging that the act of giving in 
payment attacked, was simulated, and if not a pure simulation, it was 
a fraudulent attempt on the part of an insolvent debtor to give an 
unfair preference to one of his creditors. 
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f The prayer of the petition was substantially and to the effect that 
the act and judgment assailed be declared null and void. This prayer 
» was equally appropriate, whether the alleged nullity resulted from the 
d one cause or the other of those assigned. The object and purpose of 
2 the suit was to procure the annulling of the act and judicial proceeding 
‘ complained of, in order to reach the property of the insolvent debtor. 
it it was an action of nullity,and its prayer determined its character, and 
i was comprehensive enough to justify the decree of nullity asked for, 
. upon either of the grounds urged, in the alternative in the petition. 
1. This identical question was determined in the case of Johnson vs. 
e Mayer, 30 A. 1203, and in the reasons of the Court for their conclusion 
“ upon the question involved, we quote the following: 
. ‘The next plea filed by defendants, was one to compel plaintiff to 
h elect between the two grounds of his demand, to-wit: Simulation and 
ut fraud on the ground that they are inconsistent. ° ° ° We 
of see no inconsistency in saying that a sale is simulated, and if not sim- 
7 ulated, that it is fraudulent. It is very like claiming a right by two 
or titles. a ° ° When sales are attacked by direct action, there 
” is no reason why the party may not demand relief from them by alleg- 
” ing simulation, or fraud, or both. We are not disposed to hamper the 
at remedies of creditors by doubtful technicalities. In the class of cases 
now under consideration, the widest latitude should be given them, 
o tor they are necessarily, to a great degree, uninformed as to the precise 
relation existing between their debtor and his coadjutors in wrong 
to doing. Often they are compelled to strike in the dark. If the pur- 
in chaser’s title is an honest one, it is better for him that the double test 
™ be applied, in one, instead of two suits.” 
nt This decision, and the reasoning by which it is supported, meet our 
at hearty concurrence. 
The exception was, therefore, properly overruled. 
Another exception pleaded by the defendant, was, in substance, that 
the acceptance of J. H. Scheen, the insolvent, surrender, and the par- 
wl ticipation in the proceedings thereunder by his creditors, and the 
" election of the syndic by them, debarred the latter, as their representa- 
“y tive, from objecting to the schedule of the insolvent, as to the debts 
by included therein, and to claiming property as belonging to his estate, 
| not placed in the schedule. 
- There is no force in this exception. The surrender upon the formal 
- showing, made by the insolvent, was accepted by the Judge for the 
- benefit of the creditors. R.S. Sec. 1789. And the appointment of the 
an 


syndic, like that of an assignee in bankruptcy, so far from committing 
the creditors to the correctness of the schedule, and precluding them 
or their representative from seeking to amend or change it, was but a 
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preliminary step to the regulation and adjustment as between the insol- 
vent and the creditors, and among the latter, inter sese, of all matters 
embraced in the surrender, and reported in, or pertaining to, the 
schedule submitted. 


ON THE MERITS. 
I. 


As to the act of dation en paiement, whose nullity is demanded. 

It was passed on the 23d of November, 1872, and purports to transfer 
to Mrs. Scheen, the wife of the insolvent, a large part of his real estate in 
the Parish of Red River, consisting of many tracts of land and town 
lots, in Coushatta. The consideration of this transfer, as declared in 
the acts, is one-half interest in the commercial partnership of Scheen & 
Bradley, which had been carried on at Sparta, in Bienville Parish, and 
which it was stated that Bradley, who was the father of Mrs. Scheen, 
had given her, and which was valued at $10,000. There was no inven- 
tory of the assets of this partnership accompanying the act, and no 
specific description of what stock or property, rights and credits, 
belonged to the partnership. Bradley, the alleged donor, was no 
party to the act, and apart from the bare statement of what constituted 
the consideration of the dation, tlrere was no evidence of the gift, nor 
even of the existence of such partnership. Subsequently, Mrs. Scheen, 
in a suit for separation of property against her husband, valued this 
partnership interest at $15,000, which she claimed asa debt against 
him, but it was disallowed by the Judge, although not opposed, as the 
defendant therein made default, and no appeal was taken from such 
rejection of the claim ; and in fact, the claim, bearing upon its face its 
fictitious character, seems to have been abandoned on the trial of the 
suit in question, and in this Court no claim whatever is made to the 
reality of this particular consideration, or of its constituting a charge 
of the wife against her husband, but the act in question is defended 
entirely on other grounds, which we shall hereafter refer to. 

Article 1873, Civil Code, declares: ‘‘ An obligation without a cause 
or with a false cause, can have no effect.” 

In the case of Halsted vs. Noble, 1 A. 192, commenting on this Article. 
Eustis, C. J., uses this language : 

‘“* But when an engagement or consideration, or, what is the same 
thing, when the cause for which it was contracted was false, the engage- 
ment is null, and the contract based on it also null, and cannot be 
enforced by an action.” 

The word cause, as used in Art. 1873, referred to, and almost univer- 
sally by civilians, is synonymous with consideration. In the present 
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case, there cannot be a doubt that the cause or consideration, ‘as set 
forth in the dation en paiement, wasin fact no legal consideration, or was, 
in the language of the Article, a false cause. Theact would, therefore, 
incur the penalty declared against it in the Article, and be “ without 
effect,” unless saved by a subsequent Article of the Code, 1900, which 
is cited and relied on by the defendant’s counsel, and which is in these 
words : 


“If the cause expressed in the consideration should be one that does 
not exist, yet the contract cannot be invalidated if the party can show 
the existence of a true and sufficient consideration.” 

To give this Article the meaning contended for by the counsel, would 
make it completely unsay all that is declared by the previous Article, 
first quoted. That is, that although a contract sets forth a particular 
consideration, that notwithstanding the absence or the falsity of such 
consideration, that it can be maintained, if it can be proved that there 
existed between the parties another consideration, which might have 
been made the consideration of the contract, although such considera- 
tion had no connection whatever with that expressed, and was one 
which the parties never contemplated at the time. 

We cannot accept this construction and assent to the proposition 
involved in it. We have closely considered the Articles and compared 
the two, and attentively examined all the authorities cited by counsel 
in support of their views, and others bearing on the point, and we find 
no conflict between the two Articles, and no difficulty in discovering 
the true meaning of the last cited to be, that where there is a real con- 
sideration for a contract, and there must be such a consideration in all 
valid contracts, yet if that consideration is described in the act as one 
thing, but, in fact, is another thing, which the parties contemplated at 
the time, in connection with each other, and merely called the one for 
the other in the act, the act is valid, and to support it the consideration 
may be explained by evidence. For instance, a sale is declared to be 
made for cash, in fact it is not made for cash, but for a debt owing by 
the vendor to the vendee, and which was of the same amount, and 
represented the cash expressed, or where it was for so many bales of 
cotton, or so many hogsheads of sugar, or other thing, which the parties 
valued at so much cash, and expressed such valuation in the deed. 
But it is needless to illustrate further. Our views are confirmed, as to 
this particular contract, by its very nature, and the legal requisites that 
are essential to a sale or giving in payment, and enter into their defini- 
tion. To be valid, there must, in such contracts, be a thing, a price or 
consideration, and consent. And there must be a consent, an aggregatio 
mentium, both as to the thing and the price or consideration. If the 


thing conveyed was that which both, or either of the parties was not 
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thinking about, or had not in their minds at the time, or the price or 
consideration stipulated, and which they had exclusively in contem- 
plation at the time, had no existence or was false, then the contract, in 
either case, was void. And no other thing, afterwards thought of, and 
no other consideration which they might have made the price or cause 
of the contract, will ever re-habilitate it or cure the nullity. 

The expression in the act, referred to by defendants’ counsel, as 
enlarging its scope, and as confirming their construction of it, to the 
effect that the dation, or transfer in question, was to satisfy, pro tanto, 
the paraphernal claims of the wife, so from having such a tendency, 
would more properly seem to confine the consideration of the act to 
that specifically named, and exclude the idea of any other consideration ; 
it was as much as to say, this settles the partnership interest of the 
wife, valued at $10,000, but leaves intact all other paraphernal claims 
which are not trenched upon by this transaction. For these reasons, 
and after a thorough and prolonged study of the question, and of all 
the law and the facts bearing on it, we are forced to conclude that this 
act of giving in payment was null and void, and without effect as to 
the creditors of J. H. Scheen. 


II. 


In relation to the judgment of separation of property between Mrs. 
Scheen and her husband, the conclusion we have reached upon one 
feature of the case, bearing on this branch of it, dispenses us from the 
necessity of discussing the voluminous evidence in the record, intro- 
duced with reference to the claims of the wife against her husband, and 
which the judgment recognizes. Granting that the evidence justified 
the judgment, upon which we express no opinion, under our construc- 
tion of the law applicable to the point in question, there was not that 
compliance with the legal requirements, touching the execution of the 
judgment, that were essential to give it full operation and effect. It 
is not the judgment itself that produces the separation of property, but 
the fulfilment of the conditions that must follow its rendition. 

What those conditions and requirements are, are set forth in no 
doubtful terms by Article 2428 of the Civil Code, which reads as 
follows: ; 

‘The separation of property, although decreed by a courtof justice, 
is null, if it has not been executed by the payment of the rights and 
claims of the wife, made toappear by an authentic act, as far as the 
estate of the husband can meet them, or af least by a bona fide non- 
interrupted suit to obtain them.” 

This language is so plain and unambiguous, that it seems almost 
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impossible that it should become a subject of doubt or of varied 
construction. 

One of the earliest cases in which the Article received judicial con- 
struction was that of Bertie vs. Walker. sheriff, 1 R. 431. In the opin- 
ion of the Court, delivered in that case, we find the following language : 

‘“‘ As relates, however, to the execution of the decree by judicial pro- 
ceedings, it may well be that an unusual delay or interruption would 
be fatal to the wife. The decree of separation, whatever may be its 
terms, does not render the parties separate in property ; it entitles the 
wife toa separation, but the right vanishes, if not followed by a prompt 
and bona fide execution of the judgment. It is all important for the 
protection of the creditors of a married man, under a system of laws 
like ours, that these requisites of the Code should be rigorously insisted 
on. Decrees of separation are not unfrequently made a cloak to screen 
the property of the husband from the pursuit of his creditors. The 
tardy attempt to execute the decree of separation, several months after 
the seizure, cannot affect the rights of the judgment creditors.” 

In the case of Nachman vs. Leblane, 28 A. 346, the doctrine of the 
case just cited was re-aflirmed, and in that case the Court used the 
following emphatic language : 

After quoting Article C. C. 2428, they proceed: ‘ For obvious rea- 
sons this bona fide non-interrupted suit to obtain payment and satis- 
faction of the wife’s judgment is imperative, and nullity results from its 
non-observance. Here eleven months elapsed after the rendition of the 
plaintiff’s judgment against her husband, before any move of any kind 
was made to enforce it. Thereis no reason why the dation en paiement 
could not have been made at once, or at least in a briefer period of 
time than eleven months, we cannot but conclude with the Judge a 
quo that through her laches, in failing to comply strictly with the law 
requiring prompt and cortinuous effort to enforce the payment of her 
judgment, it had become null,” ete. 

These decisions meet our approval, and are really nothing more than 
a reiteration of the plain words of the Code. 

We have been referred to the cases of Cormier vs. Ryan, 10 A. 688, 
and of Bird vs. Duralde, sheriff, 23 A. 322, as offering a more liberal 
construction of the Article in question. 

In the first case, the delay in issuing the execution was from the 14th 
of November to the 10th of March following. There the wife acquired 
certain property in her own name, after obtaining judgment, which 
was seized for the husband’s debts, and from reading the decision, it is 
plain that the Court was governed largely in its conclusion by the fact 
that is unquestionable, that the property in question was acquired by 
the separate means of the wife. 
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In the other case cited, three executions issued ; the first soon after 
the rendition of the judgment, and were followed by seizures and sales 
of property, by which it appears that all the visible effects of the hus- 
band were exhausted, and the language of the Court, which the counsel 
construe as favorable to their position, had reference to the delay 
thatfollowed the last execution. 

If these decisions can be construed as sanctioning the departure 
claimed, from what we deem the plain and imperative requirements of 
the law, as determined and interpreted by the decisions we first cited, 
we cannot follow them. The privileges conferred on married women 
by these and similar provisions of our law, were conferred for the 
beneficial purpose of protecting their just rights from the claims of the 
husband’s creditors, when misfortune and embarrassment has overtaken 
him. They are ample for the protection of their just rights, when fairly 
and honestly construed, but they have been, and can be made, the 
means of inflicting great wrong upon the rights of others by a loose, 
perverted and vicious construction. These privileges, conferred by 
the provisions mentioned, are of an extraordinary nature, and under 
our jurisprudence, except married women from the operation of those’ 
laws which forbid the insolvent debtor from giving an unfair prefer- 
ence to, or upon his property, and they are in derogation of the rights 
of other creditors. The laws that entitle them to the enforcement and 
full functions of these privileges, should be strictly construed and not 
enlarged by implication. 

But in this case, we are asked to go farther than the decisions 
referred to by counsel, or any other decisions of this Court have ever 
gone, in interpreting the requirements of the Article referred to, and 
sanctioning a less strict compliance with them than any of the cases 
present. 

In the instant case, the judgment of separation was rendered on the 
27th of May, 1879. The only execution that was ever attempted to be 
executed, or under which a seizure was made, or that was ever returned 
into court, was issued on the 8th of April, 1880, eleven months after- 
wards, and directed to the sheriff of Bienville Parish. It is true that 
in September previous, a similar writ had been issued and similarly 
directed, but no attempt was made to execute it, and it was lost or 
mislaid by the sheriff. This neglect was not because the debtor had no 
property subject to the writ, for, as shown by the return of the sheriff, 
on the second writ and otherwise, he had a large property in that 
Parish, (Bienville). 

In the Parish of Red River, where the judgment was rendered and 
the debtor resided, no execution issued at all, although the property, 
rights and credits of the debtor in that Parish when the judgment was 
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rendered, and after that, amounted to many thousand dollars, more than 
enough, according to the estimates of the debtor and others, to satisfy 
the judgment—property and assets, to which, or upon which the counsel 
contend with much earnestness, that Mrs. Scheen’s recorded judgment 
gave her superior rights over his creditors who had attached it: 

Scheen made his surrender on the 8th May, 1880. 

In the face of this showing, it cannot be said, nor is it pretended that 
the judgment was ever “ executed by the payment of the rights and 
claims of the wife by an authentic act, as far as the estate of the hus- 
band can meet them.” And how can it be said that it was ‘‘ executed 
at least by a bona fide, non-interrupted suit to obtain her rights or real- 
ize her claims.” We cannot say so. The judgment was null for non- 
compliance with these requirements. The law so declares it. 

Whatever claims Mrs. Scheen may have against her husband, J. H. 
Scheen, are reserved to her, withthe right to prosecute them in such 
mode and manner as the law may provide. 

It is, therefore, ordered, adjudged and decreed, that the judgment of 
the lower court is annulled, avoided and reversed, and proceeding to 
render such judgment as should have been rendered, it is further 
ordered, adjudged and decreed, that the actof dation en paiement passed 
between Mrs. Naney A. Bradley, wife of J. H. Scheen, and her said 
husband, on the 23d of November, 1878, and the judgment of separation 
of property between said parties, rendered on the 27th of May, 1879, 
attacked in this suit, be, and the same are hereby declared. null and 
void, and that the property embraced in the said act of the 23d of 
November, 1873, be decreed to belong tothe estate of J. H. Scheen, 
insolvent; the costs of both Courts to be paid by defendants. 

Mr. Justice Levyrecuses himself, having been of counsel. 


DISSENTING OPINION. 


Pocné, J. I dissent from the opinion of the majority in the disposi- 
tion made of defendant's exception to plainti?’s petition joining two 
inconsistent pleas. 

In my opinion, the revocatory action, which rests on the ground that 
the contract complained of is a real contract, followed by civil effects, 
is essentially distinet from, and inconsistent with, the ‘action en déela- 
ration de simulation,” which carries the idea that the act complained of 
is nothing, and could produce no effect. 

I, therefore, think that the judgment of the lower court should have 
been reversed, for the purpose of maintaining defendant’s exception. 
Erwin vs. Bank of Kentucky, 5 A. 1; Brown vs. Brown, 30 A. 1966. 

For these reasons, I take no part in the opinion and decree rendered 
in this case on the merits. 
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E. CoupER vs. JOSEPH OTERI ET AL. 








This is a suit to annul and cancel three notes secured by mortgage, which plaintiff alleges he 
signed without consideration, and through fear of bodily injury. 

Where notes secured by mortgage are signed by plaintiff before a Notary, with full knowledge 
of the tenor and contents of both notes and mortgage, the burden of proof is on him to 
show that he signed through fear of personal violence. 

Plaintiff has not satisfactorily established such threats of violence, or the connection between 
the threats made, and the business transaction of signing said notes and mortgage several 
weeks after the alleged threats were made. 


a PPEAL from the Fifth District Court for the Parish of Orleans. 
F Rogers, J. 


















G. L. Bright, M. B. Dubuisson, for Plaintiff and Appellee. 


W. S. Benedict, Jos. P. Hornor, Geo. H. Braughn, for Defendants and 
Appellants. 










The opinion of the Court was delivered by 
Pocué, J. The object of this suit is to annul and cancel three notes 
of $1000 each, secured by mortgage, executed on July 12th, 1876, and 
made payable one year after date, on the ground that said notes were 
made by plaintiff without consideration, and through fear caused by 
threats, made by defendant Oteri, of killing plaintiff and destroying 
his family. 

The answer is a general denial, coupled with the averment that said 
notes were obtained from plaintiff for valuable consideration, and 
without threats or violence, with a demand in reconvention for judg- 
ment on the notes and mortgage. At the instance of plaintiff, the notes 
were sequestered at the Louisiana National Bank, where they had 
been deposited for collection by Oteri ; and the bank iscited to appear. 

Defendant appeals from a judgment maintaining plaintiff’s action, 
but rejecting his claim for damages, by reason of which plaintiff has 
prayed for an amendment. 

The record contains a volume of conflicting testimony, taking an 
immensely wide range, including scandalous and almost incredible 
stories of breach of trust, robbery, necromancy, deceitful friendship, 
conjugal infidelity and adultery, which appear absolutely marvelous 
on an issue presenting a single question of fact and of law. 

Confining our efforts to the task of elucidating the facts which bear 
on the legal issues presented to our consideration, we have waded 
painfully through this mass of startling narratives, and have succeeded 
in bringing to judicial daylight the following as the only undisputed 
salient facts in the controversy : 
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For many years previous to these present troubles, Couder and Oteri 
had been very close and intimate friends; Oteri having been an inmate 
of Couder’s house, where he was married, and continued to live several 
months after his marriage. 

Couder has been. for several years a merchant, doing business as a 
retail dealer in crockeryware, in good pecuniary circumstances, and 
with a fair standing in the mercantile community ; married and having 
several children. 

Oteri is a merchant, a member of a firm doing a very large business 
as importers of tropical fruits, and commanding large capital and great 
resources. He is shown to be a good citizen and a peaceable man. 

On the 12th of July, 1876, they met, by previous appointment, at a 
notary’s office in this city, where these notes and an act of mortgage, 
prepared in advanee by the notary, were signed by Couder, after taking 
full knowledge of the tenor and contents of both the notes and of the 
act of mortgage. The evidence is conflicting on all other points. 

It is conceded by all parties, as well as established in law and juris- 
prudence, that under such circumstances, the burden of proving the 
want of consideration, and of showing the other elements of nullity, is 
imposed on plaintiff, Couder. 

His counsel contend, and the District Judge held, that Couder had 
fulfilled the requirements of the law in this connection, at least suffi- 
ciently te shift on Oteri the burden of proving the validity of his 
contract, for which they rely on the following circumstances: 

That some time previous to the date of this contract, Oteri, who had 
been absent from the State on business, discovered on his return that 
he had been robbed of $5,000, which he had entrusted for safe keeping 
to his wife. That, joined by plaintiff in his investigation, he had 
discovered that Mrs. Oteri had been robbed of the money by a wily 
necromancer, who had gained her confidence. After such discovery, 
the robber was arrested, and he returned, in property and other valua- 
bles, about $2,000 of his ill-gotten booty. Couder charges that from 
those circumstances, Oteri, who suspected that he, Couder, had influ- 
enced Mrs. Oteri in favor of the conjurer, conceived the idea of holding 
him responsible for the unrecovered balance of his money, to-wit: 
three thousand dollars, and adding to this unjust suspicion, the jealous 
belief that Couder had also seduced his wife from her conjugal fidelity ; 
Oteri became very violent and abusive of his former friend, and pub- 
licly threatened to kill him and to destroy his family, as Conder had 
destroyed his, Oteri’s family. 

Couder then charges that Oteri, having, after such threats, insisted 
on a three thousand dollar mortgage, he, actuated through fear of assas- 
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sination and great bodily harm, had consented to execute the contract 
which he now seeks to annul. 

If the testimony of Couder, and of some of his witnesses, was entirely 
uncontradicted, and had satisfactorily established the truth of all these 
charges, we could not bring our minds to see therein, such violence and 
threats as the law contemplates as sufficient to vitiate and invalidate a 
contract, especially when it is evidenced by an authentic act. 

Besides the testimony of Couder and of two women, whose testimony 
is so incredible as to have been disregarded by the District Judge, we 
find no testimony in the record showing that the violent language used, 
and the excited threats made, by Oteri against Couder, had any refer- 
ence to,or connection with, the business transactions which culminated 
in the act of mortgage of July 12, 1876. 

The record shows that those threats were made on the 29th of June, 
1876, and satisfies us that they had reference to the suspicion of Oteri 
that Couder had been guilty of adultery with Mrs. Oteri, against whom 
he had filed a suit for divorce two days before, charging adultery 
between her and Couder, and in which suit, and for which charge, he 
subsequently obtained a judgment for divorce, which was rendered on 
March 26, 1877. 

Under these_ circumstances, Couder may be considered as very for- 
tunate for having escaped with threats only. 

Subsequent events show that even those threats, made by an out- 
raged husband against his wife’s paramour, were not serious, and were 
never followed by the slightest attempt to put them into execution. 

The record shows that on receiving information of Oteri’s threats, 
Couder, whom we concede not to be an example of personal or moral 
courage, at-once called on the police authorities, and demanded their 
protection. Captain Malone, to whom the demand was made, being a 
mutual friend of the parties, quieted the fears of Couder, and offered 
his friendly interposition to effect a reconciliation between the two 
formerly close friends. And on the next evening, he and Oteri called 
in person at Couder’s house, where the two foes had a long and private 
interview in Couder’s own sleeping apartment; after which, they 
rejoined Malone, with whom they took a glass of wine, parting as 
friends. As such they met at the notary’s office, where Couder went, 
unprotected by either the police or by trusted friends. 

Under those circumstances, we would construe it a mockery of the 
serious provisions of our laws, which are intended to protect innocent 
parties from the burden of contracts forced upon them by the violence 
or the threats of the wrong-doer, if we should maintain plaintiff’s 
theory. 
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, Plaintiff relies, as an element of threat, on a letter dated June 27th, 
1876, written to him by Oteri’s counsel, informing him that the writer 
had been employed to settle with Couder business of great importance 
and of a very unpleasant character, and urging him, by reason of the 
delicate nature of the case, to call on the attorney, with a view to save 
annoyance, publicity, and costs, and impressing Couder with the 
earnestness of his client in demanding speedy redress. 





In our view of the case, this letter is destructive of plaintiff’s entire 
theory of violence and threats. It shows that Oteri was seeking to 
enforce his rights, or claim redress for real or imaginary wrongs, 
through and by legal process, and that Couder could, with perfect safety 
to himself and to his family, settle all his differences and troubles with 
Oteri, by calling on the latter’s counsel. 

It places the case squarely under the exceptions mentioned in Art. 
1356 of the Civil Code, which provides that violence, used as a legal 
constraint, or threats of what the party had the legal right to do, cannot 
invalidate a contract. 

Whether Oteri intended to claim damages from Couder for the seduc- 
tion of Mrs. Oteri, or to hold him responsible as an accomplice of the 
conjurer, he was using threats through his counsel, of legal proceedings 
which he had the right to use, which would cause Couder annoyance, 
by publicity, or other inconveniences; and this showing excludes the 
idea of a resort to violence and assassination, either by himself, or by 
the instrumentality of others, as charged by plaintiff. See the case of 
Benner vs. Van Norden, 27 A. 477. 

Oteri introduced testimony to show that the consideration of the note 
was a loan of $3,000 made to Couder, at divers times, in sums of $1200, 
#800, $600 and $400; and on this point the record teems with an 
avalanche of conflicting testimony, which we have read and analyzed. 

But under our views of the case, and with our clear conclusion that 
Couder has utterly failed to cast sufficient doubt on the legality and 
validity of the contract, so as to shift the burden of evidence on Oteri, 
we find it unnecessary to express an opinion on that branch of the 
ease. Believing that the degree of violence or the character of threats, 
which in law vitiates a contract, must be considered and weighed, in 
reference to men of ordinary composure and nerve, and not in the 
scales of imaginative alarmists, and being thoroughly satistied from the 
evidence that Couder was not actuated in executing this contract, by 
any fear of bodily harm to himself, or much less to his family, we are 
constrained to differ with our learned brother of the District Court in 
the conclusion which he reached. 


It is, therefore, ordered, that the judgment appealed from be 
88 
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annulled, avoided and reversed, and that plaintiff’s demand be rejected, 
and his action dismissed ; and it is further adjudged and decreed, that 
defendant, Oteri, recover judgment on his reconventional demand, on 
his three notes of one thousand dollars each, with eight per cent. per 
annum interest from July 12, 1876, and with recognition of his mort- 
gage under the Act of July 12, 1876, and that plaintiff pay all costs in 
both Courts. 








No. 7952. 


4 HENRY ELLERMAN Vs. MorGaAn’s LOUISIANA AND TEXAS RAILROAD 
AND STEAMSHIP COMPANY. 


This is a suit for wharfage dues claimed by plaintiff from defendants, in virtue of his wharf 
contract with the City of New Orleans. 

The contract under which plaintitf sues, did not transfer to him the right of collecting dues 
for wharves or piers, not built or furnished by the City. 

As the wharf, for the use of which dues are claimed, is the property of defendants, they 
cannot be made to pay dues for the same. 

Had the City herself brought this action, she could not have recovered, as she can claim com- 
pensation only when the wharves used are her own property. 


PPEAL from the Fourth District Court for the Parish of Orleans. 
Houston, J. 


F. D. King, J. B. Eustis, for Plaintiff and Appellant : 


The ordinance regulating wharfage dues is constitutional. 20 Wallace, 577; 5 Otto, 84; 10 
Otto, 423; 5 Otto, 430. 

The banks of a river are public property. 10 Peters, 662; ©, C. 457 (448), 458 (446), 863 (854); 
18 La, 234. 

: The banks are out of commerce, and subject to the public servitude. 9 Martin, 656, 916; 6 

ae Rob. 350; 15 An. 657; 11 An. 148; 30 An. 190. 

The building of a private wharf and charging wharfage dues is a punishable offense. Act of 
1808, re-enacted in Revised Statutes 1870, sec. 917, p. 180. 


Leovy & Kruttschnitt, for Defendants and Appellees : 
Ki L 
The Ordinance No. 2948, Ad. Series, and that of No. 3148, Ad. Series, (Ordinance No. 3121, 
as amended) and the contract made under them, by their own terms, do not apply to 
eee wharves in the Fifth District of the City. 
: Nor do the ordinances and contract give the lessee the right to collect from wharves nct built 
’ by the City or lessee. The wharf lessee’s power to build wharves, then collect dues, was, 
vy the contract itself, limited to the building of wharves where no wharves had before 
been constructed. 
II. 
The power to construct, maintain, and use their own whaves, was granted to defendants and 
their vendors by several Acts of the Louisiana legislature, and among others by the 
following: Acts 1853, p. 119; 1853, p. 328; 1855, p. 212; 1858, p. 196; 1877, p. 37. 
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“¢ III. 

: ; The grants by the legislature to the defendants and their vendors did not deprive the City of 

ame any vested right, as contended, for two reasons: 

on 1, The grants were made before the Fifth District (Algiers) was made part of New Orleans, 

ver which was by Act of 1870, (Extra Session, No. 7, p. 30.) 

t+ 2. Because the legislature has power to control the administration of the banks of the river 
‘ and the landings. (The case of Ellerman vs. New Orleans, 30 An. 190, only decided that 


the legislature could not deprive the City of a wharf built by the City, without compen- 
sation. In that case the City owned both the wharf and the adjoining property.) C. C. 
453, 455, 458; City of New Orleans vs Ellerman, decided by the United States Supreme 
Court in March 1882, (opinion annexed to this brief); 1 Black, 1; New Orleans vs. N. O., 
M. and Chattanooga R. R. Co., 27 La. 414; 5 An. 661; 15 An. 577; 22 An. 545. 
a. 
Defendants, as riparian owners, even without special grants, possessed the right to build 
wharves for their own use in front of their property. 31 An. p. 65; 6 An. 450; 5 An. 36: 
AD 20 An. 308; C. C. 455, 457, 452, 863; New Orleans vs. Ellerman, United States Supreme 
Court, March, 1882; 1 Black, 23; 7 Wall. 272; 10 Wall. 502; 21 Wall. 389; 1 Eng. Law 
Reports, Appeal Cases, 652. 
harf Vv. 


And this is a right of which riparian proprietors cannot be divested, except by legal proceed- 


dues ings, and for adequate compensation, nor without existence of necessity for public use. 
5 Central Law Journal, 267; 10 Wall. 502; 18 La. 122; 20 An. 308; 27 An. 414; C. C. 863. 
they 
Vi. 
com: There is no material difference between the Civil Law and the English and American Common 


Law, as to the rights of riparian proprietors. 6 Martin, 244; 27 An. 414; 31 An. 65; C.C. 
455, 457, 452; 2 Kent's Com. § 428 (note); 2 Blackstone Com. 262; 13 Howard, 416, 426; 24 
ins. Howard, 41; 10 Peters, 662; 1 Black, 23; 7 Wall. 289; 10 Wall. 497, 506; 1 English Law \ 
Reports, Appeal Cases, 662. 
VIl. 
The powers granted by special statutes to defendants was for a public purpose, to-wit: a 
railroad purpose. 27 An. 414; 11 An. 161; 3 Wall. 364; 5 Wall. 772; 15 Wall 667-8; 
19 Wall. 661; Mills on Em. Domain, Sec. 14. 


ais Property devoted to a public use can be expropriated only in extreme cases. Mills on 
854); Em. Domain, Sec. 46. 
VII. 
16; 6 The Act of 1908 (Sec. 918, R. S.) did not prohibit the building of wharves by the riparian 
proprietor, nor a charge for the use of wharves; but a charge for the use of the bank. 
ct of Besides, the Act is otherwise inapplicable to this case. 
IX. 


Any ordinance imposing a charge for the use of a wharf, not owned by the City, isin violation 
of the United States Constitution, and consequently void. So, also, is an ordinance 
imposing charges beyond a fair equivalent for the use of wharves owned by the City. 


3191, Hence, Ordinances Nos. 2948, Ad. Series, and 3148, Ad. Series, inveked in this case, as applied ; 


ly to to defendants, are null and void, because they contravene the following provisions of the 
United States Constitution : 

built 1. Art. First, Section 10, §3: No State shall, without the consent of Congress, levy any duty 

was 


‘ on tonnage; and 
efore 2. Art. First, Section 8, §3: Congress shall have power * * ‘to regulate commerce 
with foreign nations, and among the several States and with the Indian tribes.” 27 An. 
' 414; 31 An. 65, 6 Wall. 31; 19 Wall. 581; 20 Wall. 580; 94 U.S. S. C. 238, 248; 95 U. S.S. 

5 and C. 580; 100 U.S. S.C, 423, 430. 
y the The power to regulate commerce is exclusively vested in Congress. 9 Wheaton, 186 ; 12 
Wheaton, 414; 12 Peters, 72; 6 Wall. 31; 94 U. S. S. C. 246; 100 U. S. S.C. 434, 
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xX. 
The Ordinances Nos, 2948, Ad. Series, and 3148, Ad. Series, are null and void, because they 
violate Art. First, Section 9, §6, which declares that no preference shall be given by any 
regulation of commerce or revenue to the ports of one State over those of another; nor 
shall vessels, bound to or from one State, be obliged to enter, clear or pay duties in anether. 
94U.S. S.C. p. 43; 100 U.S. S.C. p. 434. 


XI. 
The ordinances, so far as it is attempted to apply them to defendants in this case, are null 

and void, because they impair the obligation of the contract by which, for and in consid- 
eration of constructing the road, the State granted the wharf franchises, of which it is 
sought to deprive defendants. 


The opinion of the Court was delivered by 

Bermupez, C.J. The plaintiff seeks to recover from the defendants 
$74,413.50, for the use of a wharf in the Fifth District of the City, on 
the right bank of the river, during a stated period. He rests his claim 
on a contract of lease from the City of New Orleans, entered into on 
the 29th of June, 1875, by which he claims to have been subrogated to 
all the rights of the corporation to collect all wharfage dues within 
corporate limits. 

The City intervened and joined the plaintiff. 

The defendants resist the demand, on four different grounds : 

1. The ordinances for the sale of the lease, and the lease, were not 
intended toapply to said District; that they did not, and could not 
refer to wharves not built or repaired by the City or the contractor. 

2. The right to build and use wharves was conceded them and their 
vendors, by the State, and was exercised during twenty-five years. 
.The concession was a consideration, or inducement for the building of 
a railroad, and constitutes a contract, the obligation of which cannot 
be impaired. 

3. They and their authors, independent of grants, had, and have, as 
riparian owners, the right to build and use wharves in front of their 
property, and even to charge for the use of them, and that they cannot 
be divested thereof, unless after legal expropriation and adequate 
compensation paid. 

4, The ordinances authorizing the collection of the dues claimed, 
are, in general, and specially as to the defendants, if they refer to them, 
null and void, because they violate the contract with the State, create a 
tonnage and discriminating duty, thus regulating commerce. 

From a judgment against him, the plaintiff has appealed. 

It is claimed that, in consequence of the intervention, the suit must 
be dealt with as though instituted by the City. We do not think so. 

The City cannot, by her judicial proceeding, enlarge in any manner, 
so.as to affect third persons, the substance of a contract entered into 
by her with the defendants, after fulfilment of the formalities required 



















null 
isid- 
it is 


NEW ORLEANS, MAY, 1882. 





Ellerman vs. Morgan’s Railroad and Steamship Company. 





by law provided for such purposes. The action is for the recovery of 
dues, to which plaintiff claims to be entitled, under a transfer and sub- 
rogation from the City. The plaintiff can exercise those rights only, 
which it was proposed to transfer to him, and which could have been 
and were actually conveyed to him. He can exercise none other. The 
City cannot, by her intervention, whatever it be, amplify the aver- 
ments or prayer of the plaintiff’s petition. A 

It is quite difficult todiscern what interest the City had in this litiga- 
tion. If she transferred to the plaintiff, among others, the right of 
collecting the wharf dues claimed, what is it to her, that he recovers 
or fails, in the absence of any warranty on her part, of the existence 
of such right and of its lucrativeness? If, on the other hand, she did 


not convey it, what benefit can she derive by admitting the transfer, 
in a judicial proceeding in which she has nothing to make? It would 
seem that the City should be perfectly indifferent to plaintiff’s success 
or defeat. , 

We should deal with the action as brought by the plaintiff alone, 


whose pretensions can not be fortified by any say so of the corporation. 
It is apparent that, if it be true that the City could not recover, had 
she brought the suit, the plaintiff necessarily is debarred from his 
¢laim, vice the City, whose rights only he could champion. 

However, conceding arguendo the theory upon which the action rests, 
that under the legislation of the State, the City has the exclusive right 
to build wharves within her limits, and that this privilege is a vested 
property based on the consideration that she is burthened with the 
responsibility of furnishing to the vast shipping visiting this port, 
suitable accomodations, it does not, in the least, follow that she would 
have the right to collect wharfage dues, from one, who, being a ripa- 
rian owner, has built and renewed at his exelusive expense, without 
any opposition, in the Fifth District of the City, on the right bank of 
the river, and uses, for his purposes, a wharf in front of his property. 

The City may, on account of the existence of the exclusive right and 
privilege lodged in her of building wharves within her limits, prevent 
the construction of such by individuals, and possibly, even after the 
erection of the same, prevent the further use thereof by expropriation, 
on compensation ; but this is not a suit of that character. Viewed in 
the most favorable light, from plaintiff’s own standpoint, it could only 
be treated as an action by the City to recover from the defendants for 
the use of their own property. 

The inconsistency of the position under the theory is apparent. It 
demonstrates the fallacy of the proposition, and proves completely 
destructive of the position assumed under it. How, indeed, could 
the City, with any semblance of plausibility, in the same breath, 
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aver her exclusive right to build wharves and waive that privi- 
lege, by ratifying an infraction of it, in claiming from the infringer 
dues, for the use of a construction put up by him in derogation of the 
right? It would seem that either the City can or she cannot permit an 
encroachment. If she can, and she does it, she ratifies; if she cannot, 
her ratification would be a nullity. But it is clear that because the 
City has the exclusive privilege, it is a non sequitur to say that she is 
bound to exercise it, for that would be throwing her and plaintiff out 
of Court, on the latter’s own theory, that this case can be considered as 
instituted by the City herself directly. 

But the fact is, that the suit was not brought by the City. It was 
instituted by the plaintiff, as subrogee, under a contract, authorized by 
and resting upon municipal ordinances, which expressly form part of 
the contract. 

: The 6th Section of Ordinance 2198, A.S., which refers to the charges 
mentioned previously in it, and which the plaintiff claims the right to 
collect, is express : 

“That the charges mentioned, * * * shall be exigible only from 
such * * * vessels, as shall land or moor at the wharves and piers 
Surnished by the City of New Orleans.” 

Section 8 of the same Ordinance, provides: that the purchaser takes 
such rights as she (the City) possesses, and the said revenues, subject 
to all the rights now held by other persons by way of lease, privilege, 
contract, or by law.” 

Section 12 of Ordinance 3121, A. S., after speaking of the Ist, 2d, 3d, 
and 4th Districts of the City, declares : 

‘¢ But the said transferree shall not been titled to receive any revenue 
from vessels landing in the other districts, until after wharves shall 
have been built and the transferree shall have complied with the 
requirements of this Ordinance, in relation to them.” 

Section 13 is lengthy, but is merely to the effect, that the lessee will 
not be bound to build wharves outside of the four districts, and that, 
if new wharves are required, in the 5th District, they may be built at 
the request of the City Council, or of the party desiring them. 

The defendants claim that these ordinances, and the contract made 
under them, by their own terms, do not apply to the 5th District ; that 
the power to construct, maintain and use their own wharves, was granted 
to them and their authors by several Acts of the Legislature in 1853, 
1855, 1858, 1877, which did not deprive the City of any vested right, 
because conferred, before the 5th District became part of the City, 
which was in 1870, and besides, because the legislature has power to 
control the administration of the banks of the river and the landings; 
that, independent of such grants, as riparian owners, they have the 
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right to build wharves, for their own purposes, in front of their prop- 
erty, which cannot be taken away after being exercised, unless after 
expropriation upon adequate compensation, and for public utility. They 
set up further defenses attacking the constitutionality of the ordinances, 
and necessarily, the validity of the contract relied upon by the plaintiff, 
which defenses, from the view which we have taken of the case, we 
think unnecessary to particularize. 

The evidence shows, that in 1872, Mr. Morgan, an author of defend- 
ants, bought in the Fifth District,“on the right bank of the river, a 
tract of land having a front of 475 feet, with all riparian rights thereto 


‘ belonging, and that, at that date, there existed in frontof the property 


a private wharf which had been in use for perhaps twenty-five years, 
and which was in acondition necessitating to be replaced ; that in 1873, 
Mr. Morgan rebuilt the wharf, which became an adjunct to the railroad 
which he owned, at a cost approachiag $25,006, exclusive of certain 
improvements costing as mueh. 

It is for the use of this wharf by the defendants, who own it, that the 
plaintiff claims wharfage dues for the stated sum. 

It is established conclusively, and not denied, that neither the City, 
nor the plaintiff, ever expenced one dollar on this wharf, either for 
building or for repairing it. 

In the ease of Cannon vs. New Orleans, 20 Wall. 577, from this Court, 
the U. 8. Supreme Court took occasion to say : 

“Tt is a doctrine too well settled, and a practice too common and too 
essential to the interests of commerce and navigation, to admit of a 
doubt, that, for the use of such structures, erected by individual enter- 
prise, and everywhere recognized as private property, a reasonable 
compensation ean be exacted. And it may be safely admitted, also, 
that it is within the power of the State to regulate this compensation, 
80 as to prevent extortion, a power which is often very properly dele- 
gated to local municipal authority.” 

Nor do we see any reason why, when a city or other municipality is 
the owner of such structures, built by its own money, to assist vessels 
landing within the limits, in the pursuit of their business, the City 
should not be allowed to exact and receive this compensation, as well 
as individuals. 

In the case of the New Orleans, Mobile & Texas Railroad Company 
against Henry Ellerman, decided in March last, by that high tribunal, 
it was distinctly held, referring to the last case, that the sole ground of 
the City of New Orleans to collect wharfage at all, is that it is a reason- 
able compensation, which it is allowed by law to charge, for the actual 
use of structures provided at its expense, for the convenience of vessels 
engaged in the navigation of the Mississippi river. 
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Ellerman vs. Morgan’s Railrvad and Steamship Company. 

Referring to the case of New Orleans vs. Wilmot, 31 A. 55, the same 
ee Court said, that it is true, as was there decided, that the City cannot 
forbid any water craft from using the banks of the navigable waters 1 
of the State for purpose of navigation and commerce, and cannot com- 1 
pel them to pay to it wharfage, ercept as compensation for the use of 
wharves of which it is the proprietor. 
f The Court goes on to say: The rights of the City, in respect to this — ' 
controversy, would seem then to be reduced to that of building levees P 
and wharves on the banks of the river, within its corporate limits, for : 


public utility, with the exceptions established by the paramount law, 

and collecting reasonable wharfage for the actual use of such structures. 
The case in which the Court thus spoke, is one to which the present 

plaintiff was a party, seeking to prevent the Railroad Company from 

using its wharf on the left bank of the river, as a public wharf, beyond 

the limits of such use, as defined by a Joint Resolution of the General 

Assembly of this State, of March 6th, 1869, exeluding the City from the 

right of building a wharf on the land of the Company. After consid- p 

ering the question, the Court coneluded, saying : 
The only injury of which he (Ellerman) can be heard in a judicial 

tribunal to complain, is the invasion of some legal or equitable right. \ 

If he asserts that the competition of the Railroad Company damages 

him, the answer is that it does not abridge such right. If he alleges 

that the Railroad Company is acting beyond the warrant of the law, 

the answer is that a violation of its charter does not, of itself, injuri- 

ously affect any of his rights. The Company is not shown to owe him 

any duty which it has not performed. After reference to a number of 

authorities, the Court reversed the decree of the Cireuit Court. I 
We are told by the plaintiff’s distinguished counsel, that if the 


. 
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Supreme Court of the United States, in that recent decision, presents ; 
views in conflict with those expressed in 30 A. 190, upon a question 

involving local statute law and jurisprudence, the authority of that F 

‘ tribunal is more than questionable. ¥ 
We have considered the State case, which is to the effect that the 

City cannot lawfully be required to permit the use of her wharves T 

g j without compensation, on the ground that they are property. It has ‘ 
a received due consideration from the U. 8. Supreme Court, which has 
accorded to it the whole merit which it deserves, and it remains in a 

condition of perfect integrity. / 
The case presently before this Court is not one in which the City 
seeks to prevent the defendants from using their wharf in any manner, 

or to expropriate it and enjoy it for her purposes. , 

I 


When such a case will be presented, it will be time enough to deter- 
mine the important issues raised by the defendants heretofore indicated. 
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ane In the actual controversy, we are called upon merely to decide 
not whether the plaintiff, under a contract with the City, and a subrogation 
ore to her right to collect wharfage dues, is entitled to recover such from 
toatl the defendants for the use of a wharf built by their authors, which is 
of their property, in“front of land which they own fronting the river, 

with all the rights of riparian proprietors, and towards the building of 
his which neither the City nor the plaintiff has ever contributed a cent, 
pce and in and to which neither claim any right of ownership or of enjoy- 
for ment. 
AW, It clearly results from the evidence, that it was not intended by the * oe 
poms" contract relied upon, that the plaintiff should have the right of collect- 
ent ing wharfage dues, unless where the wharves and piers were furnished ~ | 

g § ’ I 

one by the City; that the wharf in question was not thus furnished by 
nel the City, and is the property of the defendants, and we conclude 
ral that even had it been contemplated by the contract otherwise, as the 
the City could not have recovered from the defendant for the use of their 
id- own wharf, the plaintiff, who only claims under a transfer and subro- 

gation from her, must, necessarily, likewise fail in his action. 
‘ial We find no error in the judgment appealed from, which is affirmed, 
ht. with costs. 
Sad Levy, J., absent. 
res 
Ww, — — 
ri- . 
. No. 8509. 
im . 
of H. A. WEDERSTRANDT ET AL Vs. JULIUS FREYHAN, 

In a suit brought to annul a tax sale, the tax collector, having no interest, is not a necessary 
he party. 

Plaintiff being unable to determine the amount of the taxes due, through loss of the assess- 
its ment rolls, is relieved from making a tender, as a condition precedent to an action for the 
On i recovery of the property. 
iat Plea of prescription of three years no bar to an action to annul a tax sale for direct violation 

of prohibitory law. It is a bar only to actions for informal or relative nullities. 

Where tax sale was made in direct violation of a prohibitory law, the sale is an absolute 
he nullity. . 
eS This being a case involving the interpretation of a statute, we consider the purchaser, though 
ae the sale be a nullity, in good faith 
: This Court will follow the wise rule of stare decisis, in regard to two decisions of this Court 
ais interpreting Act 7, Extra Session, 1875. though probably erroneous. 

. PPEAL from the Fifteenth Judicial District Court, Parish of 
West Feliciana. Yoist, J. 
ty 
PT’, - =" 
R. K. Howell, for Plaintiffs and Appellants: 

™ In tax sales absolutely null, the tax collector (having no interest) is not a necessary party; a 
1 precedent tender is not required, and the prescription of one or three years does not 
“l. 


apply. 
89 








SUPREME COURT OF LOUISIANA, 





Wederstrandt et al. vs. Freyhan. 





Section 3 of Act No. 7, Extra Session, 1875, held to apply to taxes throughout the State, (30 
A. 871; 32 A. 228) and is not unconstitutional. Where there is doubt, the unconstitu- 
tionality of a law is not declared. 

The purchaser at a tax sale absolut: ly null is in bad faith, and must pay rent and all damages 
less the actual taxes paid without costs. If in good faith, he is entitled only to the value, 
at date of judgment, of the improvements made by him prior to the suit, ss the value of 
materials used and property destroyed by him. 


W. W. Leake, for Defendant and Appellant : 


In actions to annul tax sales, the tax collector is a necessary party, and should be cited. 
29 A. 115. 

The alleged owner of property which has been sold at a tax sale cannot maintain an action for 
its recovery, until he has tendered to the purchaser at the sale the price paid by the 
latter. This is a prerequisite. 30 A 310; ib. 1232 

Actions to invalidate the titles to any property purchased at tax sales, under or by virtue of 
any law of this State, shall be prescribed by a lapse of three years from the date of such 
sale (Section 5, Act 105, of 1874; 33 A. 291) and this prescription runs against minors. 
24 A. 211. 

Section 3, Act 7 of 1875, Extra Session, does not apply throughout the State; applies only to 
lands overflowed in 1874. If otherwise, it is unconstitutional, the object not being 
expressed in the title. Constitution 1e€e, Art. 114; 1879, Art. 2 

The purchaser at tax sale has the right to demand the value of all improvements he has 
made on the lands, and cannot be forced to remove them. Act 100 of 1873; R. C. C. 3453; 
15 A. 698; 18 A. 407. 


The opinion of the Court was delivered by 

Pocnuf, J. Plaintiffs seek to annul a tax sale of their property, made 
on the 25th of October, 1875, on the ground that the sale was made in 
violation of the law as contained in Section 3 of Act No. 7 of the Extra 
Session of 1875. 

Defendant excepted, and urged : 

1. Want of proper parties, because the tax collector was not made a 
party. 

2. Want of tender of the price paid by him at the tax sale. 

3. The plea of prescription of three years. 

His exception was properly overruled by the District Judge. 

1. The tax collector is not a necessary party to such an action, as 
he has no personal interest in a judgment involving the title to prop- 
erty, which either belongs to plaintiffs, by reason of the alleged nullity 
of the sale, or is the property of the defendant under his purchase. 
The State itself, to whom the proceeds of the sale were paid, could not, 
in such a proceeding, be compelled to reimburse the purchase price to 
the defendant, in case his sale should be annulled, and could not, there- 
fore, be made a party, even with her consent. (30 A. 871). A fortiori 
her agent in the proceeding has no possible interest in the saat 
Hickman vs. Dawson, 33 A. 438. 

2. In their petition plaintiffs allege their inability to en the 
price paid by defendant, for the reason of the loss of the assessment 
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(30 rolls for the years for the taxes of which the tax sale was made, and 
tu- for the further reason that the taxes charged covered another portion 
of the property in controversy, which had been previously sold to the 
defendant. Under these allegations plaintiffs were exonerated from 
> of the obligation to make a previous tender of the purchase price as a 
condition precedent to their recovery of the property. 32 A. 924, 
Guidry vs. Broussard; 32 A. 1290, Miller vs. Montagne et al.; Staf- 
ed. ford vs. Twitchell, 33 A. 520. 

3. The plea of prescription of three years cannot defeat an action 





for for the nullity of a tax sale, alleged to have been made in direct viola- 
the ‘. . ons 
tion of a prohibitory law. We have held that such plea could be a 
» of bar to actions for informal or relative nullities only. Lague vs. Boagni, 
uch 32 A. 912. 
te For answer, the defendant pleaded the general issue, followed by a 
te special defense, averring good faith in his purchase, which he made at 
ing the special request of the tutrix, plaintiff herein, to whom he subse- 
quently paid some $450, so as to perfect his title, and he prayed 
— that in case the sale be declared null, that he be allowed to remain 
in possession of the property, until reimbursed $176.99, amount of 
taxes, with 50 per cent. on that amount, the further sum of eight 
hundred dollars paid by him for improvements, and the additional sum 
dle of $450, amount paid to plaintiffs through their tutrix. 
am The judgment of the lower court decreed the nullity of the sale, and 
on decreeing the defendant a purchaser in good faith, allowed him the sum 
of one hundred and fifty-nine dollars and forty-four cents, for taxes 
paid by him, and ordered him to remove the buildings and improve- 
lea ments placed by him on the premises on or before the first of April, 
1882, with the right of retaining possession until reimbursed. 
Both parties have appealed. 
The test of the validity of the sale is found in the proper interpreta- 
tion of Act No. 7 of 1875, which has been judicially expounded by our 
as immediate predecessors, in two decisions, 30 A. 871; 32 A. 228; and 
op- construed to have provided a suspension of tax sales in all cases, from 
lity the date of its enactment to the first of November of that year. 
cn If we felt called upon to give our own interpretation of the remedy 
not, , intended by the legislature in enacting this remedial statute, we would, 
i in all probability, reach a different conclusion from that announced in 
oni. the two cases mentioned ; but as the interpretation adopted by the 
tiori Court was twice, and very distinctly announced in important cases, 
ray. and after careful examination and maturgdeliberation, we consider that 


the principle announced has now become a rule of property in our 
the jurisprudence, and we must yield to the inflexible but wise rule of stare 
decisis, which operates in mitigation of the uncertain and oft erring 
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judgment of the human mind, as a statute of repose or a harbor of 
safety. 

The argument that the interpretation of our predecessors, in extending 
to all delinquent taxpayers throughout the State a relief apparently 


intended only for unfortunate owners of land which had been over- 
flowed in 1874, exposes the Section 3 of the Act to the charge of uncon- 
stitutionality, because the object attributed to it was not expressed in 
the title of the Act, is met by a comparison of the cases, which the 
relief contemplated by the Section was intended to meet, with the title 
of the Act. 

The title of an Act “to relieve delinquent taxpayers from the pay- 
ment of penalties in certain cases,” is sufticiently broad to include the 
cases in which delinquent taxpayers would pay the principal or the 
amount of their taxes, on or before the first of November, 1875, to 
whom, in such cases, all interests and penalties would be remitted, as 
provided in the Section under consideration. 

We, therefore, conclude that the sale of plaintiffs’ property was an 
absolute nullity. 

But under the peculiar circumstances of this case, turning upon the 
proper interpretation of a Statute of at least very doubtful import, we 
consider that the purchaser was in legal good faith, and thus entitled 
to be reimbursed for the value of his improvements and the amount 
of his purchase price, including the costs and penalties, as well as the 
amount of the tax. Asit appears from the record that plaintiffs made no 
effort to settle their taxes on or before the first of November, 1875, on 
the property, the ownership of which they claim not to have been 
divested by the tax sale, which was null ab initio, they are not entitled 
to the benefits conferred by the Act of 1875, and are bound to defend- 
ant for all costs and penalties to which the property became liable 
under the very legislation invoked by them. 

From the averment of defendant, touching the sum of four hundred 
and fifty dollars, which he advanced to the tutrix, who has no personal 
right or interest in the property, and which, therefore, she could not 
dispose of or alienate in any manner, it is clear that defendant cannot 
be allowed to claim or recover that sum from the owners of the prop- 
erty, in this proceeding. 

In attempting to adjust the claim of plaintiffs for rents and revenues 
accrued since the filing of their suit, as well as for materials of theirs 
used by defendant, and for shrubbery, and the counter-claim of defend- 
ant for the value of his improv®@ments, we are, as is usual in such cases, 
met with a mass of conflicting testimony, which we have taken great 
trouble to scrutinize, and from which we have drawn the following 
conclusions : ; 
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That plaintiffs can recover nothing for the shrubbery alleged to 
have been removed from the property by defendant ; that the materials 
used out of their old house by defendant, were worth $50; and 
that the rent of the property from February 24, 1880, is worth $50 a 
year, and that the value of the improvements of defendant is 
#600; the taxes and costs paid as purchase price amounted to 
%176.99: but that he is not entitled to fifty per cent. thereon, allowed by 
the lower court, and that the taxes paid by him since the sale amount to 
$27.20. 

It is, therefore, ordered, that the judgment of the lower court be 
amended in the following particulars : 

1. In allowing $159.44 to defendant, in reimbursement of taxes paid 
by him, which amount is increased to $176.99 for taxes, penalties and 
costs paid at the sale, and to the additional sum of $27.26 for taxes paid 
since the sale. 

2. In ordering defendant to remove his buildings and improvements, 
for which we decree him entitled to recover $600, subject to a 
credit of $50 for plaintiffs’ materials used, and to the annual rent of 
$50, from February 24, 1880, to date of this judgment. 

3. In allowing to defendant fifty per cent. on the amount of taxes 
paid by him, which per centum is hereby refused. 

And it is ordered, that in all other respects said judgment be affirmed, 
costs of appeal to be paid by plaintiffs. 

Rehearing refused. 








No. 8216. 


E. S. EsKrRIDGE AND HvusBanp vs. E. D. Farrar, AGENT. MARY 
Ek. GGDEN ET AL. Vs. HEIRS OF JOHN PERKINS. (CONSOLIDATED.) 


Under a decree remanding a cause to be tried anew, without limitation as to the scope of the 
new trial, the Judge a quo did not err in ruling that the case was open on all issues, 
whether original or supplemental. 

Where a donor has imposed a charge on the donee in favor of third persons who have accepted 
the same, the donor cannot revoke the donation, as far as such third persons are 
concerned. 

Exeeutors may prosecute to final judgment an action brought by the testator to annul a 
donation inter vivos made by him. 

A qualified acceptance of property received as a datio en paiement, and subsequent acts 
amounting to a judicial revocation of such acceptance, prevent one from afterwards 
claiming title under such datio en paiement. 

Without proof of fraud exercised, or vivlence used towards them, by their agent, major heirs 
are bound by his acts, when within the scope of the authority conferred upon him. 

Where a testator bequeathes as a legacy a certaim sum of money, or a certain estate, the 
legatee, upon his accepiance of the latter, is bound to pay all legacies which were imposed 
as charges upon said estate by the testator. 
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In the case at bar, the legacies imposed as charges on said estate, by the evident intention of 
the testator, are to be paid ouly out of the revenues of said estate after the maintenance 
of the forced heirs has been secured out of such revenues. 

Therefore, the liability of the forced heirs, to whom the estate was left, for the special lega- 
cies, imposed as charges ou sil estate, is not personal, but is confined to the revenues 
of said estate ; in other respects, the opinion delivered in this case, reported in 30 An. 715, 
approved and reaffirmed. 


PPEAL from the Eighth Judicial District Court, Parish of Madison. 
Deloney, J. 


E. H. Farrar, for Plaintiffs and Appellants: 


First—Where a succession is accepted for minors under benefit of inventory by operation of 
law, and those minors, after m ‘jor ty, take possession of the estate, assume the quality 
of heir in judicial proceedings, ax mortgage its property for their own debts, they forfeit 
the benefit of inventory, and become heirs purely and simply. Sevier vs. Gordon, 29 A 440. 

Second—An action to recover a legacy of money is barred only by the prescription of ten 
years. 13 A. 100. 

Third—A notarial act of acceptance. by an heir, of the delivery of the succession property. 
from an executor, before the payment of the legacies, under the condition that the heir 
shall pay the legacies, is an interruption of prescription. 30 A. 726 

Fourth—In determining whether the legacies exceed the disposable portion, the value of the 
estate only at the date of the testator’s death is to be considered. C.C. Art. 1492: Miller 
vs. Andreas, 1 A. 237; Grover vs. Clark, 7. A. 176; Marcadé, vol. 3, sec 591. 

Fifth—When heirs allow the payment of executors’ commissions on the basis of a valuation 
in an inventory taken at the time of the testator’s death, and also pay a succession tax 
to the United States Government, on the basis of the same valuation, they cannot, with- 
out any allegations whatever of wrongful or excessive valuation of property mentioned in 
the inventory, adduce parol evidence to show that the valuation set in the inventory on 
specific pieces of property, was excessive. 

Sizth—Where an appellant appears in the Supreme Court and consents to a motion 
made to dismiss his appeal, filed by the appellee, the judgment rendered below becomes 
irrevocable, as between himself and that appellee. Oriol vs. His Creditors, 22 A. 32. 

Seventh—An action to revoke a donation of immovables for non-compliance with its condi- 
tions, begun by a donor in his lifetime, may be continued by his executor with seizin, 
where there are debts and legacies, without making the heirs of the donor parties. 30. A. 
719; 6 L. 99. 

Fighth—Such an action is not a real action. Agen, 20 Janv. 1868; Peyronny, J. du P. 1868. p. 
221, and authorities there cited. 

Ninth—Art. 123, C. P., refers to cases where a succession is defendant in a real action, origin- 
ally instituted against it. The converse of that article is not true. It is the duty of an 
executor to administer upon all the property of the succession. 7 L. 32. He represents 
aj] the parties in interest. 2 Rob. 353; 12 A. 222; 5 A. 642; 13 A. 582. 

Tenth—W here a donation is made upon conditions and charges, both in favor of the donor, 
and also in favor of a third person, who accepts the same, such third person is not a 
necessary party to a suit to revoke the donation only as between the donor and donee. 
Demolombe, Vol. 24, Secs. 257-9. 

Eleventh— Where a will extends to an heir, an option as to whether he will accept the quality 
of heir, or whether he wiil take a certain sum from the succession in settlement of his 
rights, the option can only be exercised under the terms and conditions imposed in the 
testament, and eontradictorily with the representatives of the succession. : 

Twelfth—A transaction between the heir and a third person, by which the heir takes from the 

third person a title to the succession property, adverse to and subversive of the title of the 
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succession, is not an exercise of the option offered him under the will. On the contrary, 
it is a repudiation of the whole will. 

Thirteenth—A giving in payment can be made only of property which is in the actual or 
constructive possession of the giver, for the reason that delivery is of the essence of the 
contract. C. C. Article 2655 ; Durnford vs. B:ouks, 3 M. 226. 

Fourteenth—Therefore, a giving in payment of real estate, which at the time of the act is in 
the adverse possession of the executors of an estate under claim of title, is an absolute 
nullity. “ae 

Fifteenth—Persons claiming as legatees under a will, who have accepted the succession purely 
und simply, and taken possession of the estate by judicial proceedings against the execu- 
tors, and accepted delivery from the executors by notarial act, of certain property which 
is averred in the will to be the property of the testater, and which they admit in the act 
of delivery to be the property of the estate, are estopped from setting up that there was 
an anterior title to said property in themselves. Grounx vs. Abat, 7 L. p. 33; Herman’s 
Law of Estoppel, Sees. 467, 469; Broom’s Legal Max. p. (*682]; Smith vs. Guild, 34 Me. 
443; Martin vs Ives, 17 S. and R. (Pa.) 364 ; Hyde vs. Baldwin, 17 Pick. 308; Smith vs. 
Smith, 14 Gray, 533. 

Sixteenth—A confusion takes place between the qualities of special and of general legatee 
where they unite in the same person under the same will. C.C. Arts. 1611, 2217; Black. 
Com. IT. p. 177. 

Serenteenth—W here a testator directs his executors to keep his estate together, and to pay all 
money legacies devised by him out of the rents and revenues of the estate, without selling 
property, such directions are not dispositive, and do not constitute the legacies either 
usufructs or quasi-usufiucts. C.C. Art. 607; New Orleans vs. Baltimore, 3 A. pp. 168-17C. 

Eighteenth—Therefore, where the pure and simple heirs have divested the seizin of the 
executors under such a will, with the promise to assume and pay all legacies, and have 
mingled the patrimony, they can no longer restrict the legateesin obtaining payment of 
their legacies to the revenues of the property received by the heirs from the succession. 
Addita hereditas non est hereditus sed patrimonium heredis. 

Nineteenth—One who files a special defense thereby waives the general issue and is to be heard 
alone on his special defense. Burbank vs. Haas, 9 A. 528. 

Twentieth—A defendant cannnot “mend his hold.” He cannot, by an amended answer, retract, 
without the consent of plaintiff, admissions made in a previous answer not averred to 
have been made in error; nor can he reinstate the general issue when it has been once 
waived by a special defense. Vavaseur vs. Bayon, 11 M. 639; Mason vs. Mason, 12 L. 
589; Estill vs. Holmes, 3 R. 134. 

Twenty jirst—An amended answer which shifts the ground of defense and changes the issue, 
should be stricken out on motion. C. P. Arts. 419, 420; Abat vs Bayon, 4 N. S. 516; 
Rawle vs. Skipwith, 8 N. S. 411-12; Landry vs. Gamet, 1 R. 362; Stilley vs. Stilley, 20 A. 
55; Williams vs. Gay, 21 A.110; Angomar vs. N. O. Insurance Company, 10 A. 178; 
Calvert vs. Tunstall, 2 L. 207; Babcock vs. Shirley, 11 L. 75; Avegno vs. Fosdick, 
28 A. 109. 

Twenty-second—In a suit against heirs by part of the legatees under a will to recover the leg- 
acies, the heirs cannot, in their answer, attack, on the ground of fraud and error, their 
acceptance of the succession of their ancestor which was made in execution of a judgment 
rendered in judicial proceedings, provoked by themselves, contradictorily with the 
executor. 

Twenty-third—The annulment of the acceptance of a succession, on the ground of fraud, being 
like the acceptance of a succession an indivisible thing, being necessarily in rem, and 
binding upon all parties in interest, cannot take place judicially, except in a direct pro- 
ceeding, to which all persons interested in maintaining the acceptance are made parties. 
C.C. Art. 1009; Code N. Art. 783; Demolombe, vol. 14, secs. 538, 539; Marcadé, vol. 3, 

sec. 216, 
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* Twenty-fourth—The acceptance of a succession made, as stated in No. 22, cannot be annulled 
for fraud, unless the action is brought witbin one year of the discovery of the fraud. C. 
P. Art. 613; Statfurd vs. Smith, 6 L. 94, 7 R. 92, 94. 

Twenty-fifth—The acceptance of a succession cannot be annulled or rescinded for any igno- 
rance or error of fact or law, except those mentioned in Arts. 91 and 982, C. C.; Art. 1009 
is restrictive in its language. Marcadé, Art. 783, No. V.; Demclombe, vol. 14. No. 535; 
C. C. Arts. 983, 1009. 

Twenty-sizth—The testimony of a witness—no matter of what character and standing—as to 
conversations had with a person dead at the time of the giving of the testimony. is the 
weakest kind of evidence and scarcely worthy of belief. Sue. of Fox, 2 R. 299; Sue. of 
Second, 7 R. 111; Morgan vs. LeBanc, 16 A. 113; Dupré vs. McCreight 2 Ib, 146; Wilder 
vs. Franklin, 10 A. 279; Bringier vs. Gordon, 14 A. 274; Pargoud vs. Anderson, 10 L. 355 : 
Bland vs. Lloyd, 24 A. 604. 















T. J. Semmes & Payne, tor Defendants and Appellees: 





1. An unconditional acceptance of a succession made through error, may be rescinded when 
the error is:induced by the executors of the succession, and the rights of creditors are 
: not affected thereby. 
2. The executors of a deceased donor cannot, after his death, prosecute a suit commenced 
by him to revoke the donation for non-fulfilment of conditions, unless the donor's heirs 
are made parties to the suit. 30 A. 1119; 6 La. 98, overruling the dictum in 30 A. 719, 









announced in these cases. 
‘ 3. The delivery of sums of money must be demanded by suit. C. C. 1631; 13 A. 8&7: 26 A. 
<' ' 603; there is no other mode of demand where the executor or heir does not pay such 








legacies. 
4. The forced heir, when sued by legatees of sums of money, can by way of defense, set up 
the right to reserve to himself from the effects of the succession the portion secured to 
him by law, although he be unconditional heir and although an action for the reduction 
of legacies, may be prescribed. C. C. 1465, 1466; 19 Demolombe, Nos. 233 and 234; 14 Id. 
525; Coin Deslisle, Art. 921, No. 4; 2 Mourlon, No. 622; 1 R 378; 12 R. 198; 14 A. Six: 
12 A. 64. 
5. The declarations of the testator in his will as to the amount or value of the legitime, are 
conclusive on legatees of sums of money, and fix the amount of the right of reserve of the 
forced heir. 2 R. 292; 25 A. 371. 
; 6. When a party, having an option or right of election to take one of two things, once 
: determines, he has po further option to change his mind. Domat, Art. 3606; 19 Demo- 
lombe, No. 464; 102 E. C. L. R. 857; 116 Idem, 354; Broom’s Maxims, p. 296. 
7. A donation to a forced heir in payment of his legitime and rights in the community of his 
mother, is a renumerative donation, and its amount cannot be questioned by legatees. 
C. C. 1635, 1504; 2A. 767; 2 R. 292; 25 A. 371. 
8. Until final decree rendered in a suit to revoke a donation for non-performance of conditions, 
the donee’s title is not divested, and his right to receive the fruits, is unimpaired. C. C. 
1566 ; 23 A. 355; 25 Demolombe, Nos. 514, 515, 540, 541 and 542; 2 Mourlon, No. 722. 

9. When a donor imposes a charge on a donee, in favor of a third person, who has accepted 
it, the donation cannot be revoked unless the third person be made a party to the snit 
C, P. Art. 35; 16 A. 19 and 338. 

10. An estoppel operates only in favor of the party misled. 6 Otto, 666 and 716. 

























J. W. Montgomery, on same side : 


1. When A makes a donation to his son B of property with charges un it, first an annuity to 
himself; second a sum of money to his other son C, no condition being annexed, the dona- 
tion to C is irrevocable for any cause whatever. C. C. 

2. Nor can A impair the right of C by rescinding the donation to B, on account of the ne n 

payment of some of the annuities. 













~!) 


10 


11, 





NEW ORLEANS, MAY, 1882. 





Eskridge and Husvand vs. Farrar, Agent. 





And, if C signifies his acceptance of the charge in his favor, a personal obligation to him, 
on the part of B arises, aud the donation can not be avoided by A, without makiog C a 
party to the suit. C.C. 1890. 

If A institutes suit to rescind the donation tv B,on account of the unpaid annuities, 
but before it is decided, makes his last will and testament, wherein he confirms the 
donation to C of such sum of money, the execution of the will is virtually a waiver of his 
suit. 

The confirmation in the will of the donation to C, incorporates the donation into the will, 
and the executors are bound to carry out the intentions of the testator in this respect, and 
therefure have no authority to prosecute such suit after the death of the testator. It is 
their duty to see that such sum of money be paid over to C. 

The executor is incompetent to stand in judgment in a suit to revendicate real property, 
unless the heir be joined in the suit. The prosecution of such a suit necessarily involves 
the right of alienation, to which the heir is alone competent. C. P. 123; 30 An. 1119. 
Where the executor, in carrying out the intention of the testator obtains from B a convey- 
ance of property to C, in payment of the sum donated to him, C will acquire the ownership 
and get a good title to the property, although it may be the same property sought to be 
revendicated by the executor; in such a case, after the conveyance to C there is nothing 
lett to be revendicated from B. 

Title once acquired cannot be re-acquired. So, where C, having thus acquired through 
the aid of the executor, title from B of certain pruperty, afterwards accepts the testator's 
will, which bequeaths him also this property, such acceptance confers upon him no title, 
nor ownership. The acceptance of a will or succession is one of the modes of acquiring 
ownership, like a conveyance, and will be of no avail if the party accepting already owas 
the property accepted. C. C. 495. 

Where A having donated to Ba property, which is charged with a donation of a sum to C, 
afterwards iastitutes C a particular legatee to the major portion of that pr: per y, with the 
option either to take the donation as a charge on it, or to accept the legacy, the * election ” 
by C to enforce the collection of the sum of money, exhausts his rights quoad that 
property, and he will not be permitted afterwards to accept it as legatee. Domat, Art. 
3606, Cushing's Ed. ; 19 Demolombe, No. 464. 

Where A donates to C a specified sum of money, to be in lieu and satisfaction of his 
rights as a forced heir, he fixes the limit of C's legitime thereby, which cannot be ques- 
tioned by anyone claiming through or under the donor, except by another forced heir. 
C. C. 1635, 1504; 2 A. 767; 2 R 292; 25 A. 371. 

A legacy of a sum of money, coupled with conditions which render its collection 
impracticable, or postpones it to an indejinite future, which may never arrive, is void for 
uncertainty. 

So, when the legacy is made dependent upon the existence of future revenues, if such 
revenues are not realized within a reasonable time, or if the property from which they are 
expected to arise, ceases to belong to the testator, in either case the legacy falls. 

A consent founded in error or fraud is no consent at all. So the acceptance of a will, or 
the performance of any other act is void, if produced by error or fraud. 

The heirs can dispossess the executor at any time, and take possession of the property, 
In such a case the law permits them to execute the will. C. C. 1671. So if the will directs 
the payment of legacies upon conditions, or at stated periods, they, like the executor, 
must fullow the terms of the will, and cannot make payments in a manner differently from 
what is prescribed. ; 

An estoppel can be plead oniy by one who has been misled. 6th Otto, 666 and 716. 

As to the legitime, the forced heir stands in the attitude of a creditor, and must be paid 
before legatees, and ifin getting payment he takes property, the legatees cannot complain, 
nor can he, as such creditor, bind himself to the terms of the will and its legacies. An 
acceptance by a creditor does not bind him as heir. 12 A. 759. 
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The opinion of the Court was delivered by 

Topp, J. These consolidated suits were instituted in the District 
Court of the Parish of Tensas, against the defendants, as universal 
legatees of John Perkins, Sr., deceased, to recover certain special 
legacies, devised in the last will and testament of said deceased, to the 
plaintiffs in the two cases, respectively. 

The clauses in said last will, relating to these legacies, are as follows : 

“XIII. I do hereby give and bequeath to my relatives, Elizabeth 
Scott Eskridge and Mrs. Anna Buck, wife of Capt. J. H. Buck, the sum 
of $5,000 each, and also to Miss Mary E. Ogden and to Mrs. Eliza 
Ogden, and to Miss Julia Ogden, daughters of Judge A. N. Ogden, of 
New Orleans, I give and bequeath to each of them the sum of $5,000 ; 
these $5,000 each, to be paid when practicable.” 

“XIV. Ido hereby order, and it is my will, that the indebtedness 
of Miss Elizabeth Scott Eskridge and Benj. B. Eskridge, to Mrs. Mur- 
dock and Mrs. Ellen M. Perkins, say the amount of $10,000 principal, 
together with the interest accrued thereon, be bequeathed out of the 
proceeds of the rental of the Somerset Estate, and if it cannot be imme- 
diately liquidated, by reason of funds not having accrued, then it is my 
desire and will that the mortgage or Jien be transferred from the prop- 
erty of the said Eskridges, and be a charge on my Somerset Estate, to 
be paid in preference to others, as soon as practicable.” 

“XVIII. I give, devise and bequeath to my grandchildren, the 
children of my deceased son, William Perkins, and his wife, Ellen M. 
Perkins, all that body of land situated partly in the Parish of Madison 
and partly in the Parish of Tensas, known as the ‘Somerset Estate,’ 
(except the ‘Hapaka Place,’ hereinbefore bequeathed and devised to 
Mrs. Evelyn Perkins and Miss Evelyn Bailey), being the same lands 
estimated with the Hapaka Place at 17,500 acres, more or less, and 
before the change of the parish lines situated partly in both of said 
parishes, and which property I made over by act of donation, on the 
17th day of April, 1857, to my son, John Perkins, Jr., and which 
reverted to me, and I have sued for the recovery of, on the ground of 
the non-fulfilment by him of the conditions of the donation—there 
being a large amount of arrearages due and unpaid of the annuities 
which were stipulated to be paid to me, as one of the conditions of said 
donation. And my said son, John Perkins, Jr., having received from 
me, in money and other property, and revenues derived from the 
Somerset Estate, more than the portion which, by the laws of Louisiana, 
he would have a right to claim as forced heir, I institute my said grand- 
children my universal heirs and legatees of all my property, real 
and personal, unappropriated by this will, subject to the legacies herein 
made, I confirm to my said grandchildren the donation to them of 
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Eighty Thousand dollars each, contained in the aforesaid act of dona- 
tion, made by me to said John Perkins. Jr., and which has been 
accepted for them by their mother as their tutrix. But, as the property 
devised to them by this, my last will, will be more than sufficient in 
value to meet their claims under said act of donation, and the payment 
of the special legacies herein provided for, and [as] I desire that the 
property itself should be kept by them as a better investment of their 
means than any other that could be made, I express to them my strong 
wish and desire that they should accept the provisions of this will in 
their favor and not seek to have the property sold at my death, but let 
their claims be merged in the property given to them by this will. 
And I desire that the property should be kept together by my executors 
for their benefit and for the payment of said legacies, and that no 
division should be made between my grandchildren as long as the law 
will permit; that it should be kept together and undivided for the 
purposes aforesaid. And all the monied legacies specified in my will 
are to be paid out of funds and revenues accruing from the rents and 
revenues of the Louisiana property, at such times and periods as it can 
be done without requiring property to be sold, and after taxes past due 
and debts are paid, and without depriving my grandchildren of the 
funds they may require from the revenues for their necessary expenses 
and means of education. And all of said legacies are to be a charge on 
the Somerset Estate, and nothing charged on my residence, the Oaks, 
save and except doctors’ bills and funeral expenses; and charges 
imposed in the special devise of the Oaks.” 

This last will is dated the 11th June, 1866, and the testator died in 
the latter part of November of the same year. 

On the 7th of April, 1857, John Perkins, Sr., made a donation inter 
vivos, to his son, John Perkins, Jr., which embraced all the property 
mentioned and devised in his last will. In the act, the donor imposed 
on the donee certain charges, among which were an annuity of $15,000 
in favor of himself, (the donor) and $240,000 to be paid on the death of 
the donor to the children of his son Wliliam Perkins, (then deceased), 
the defendants in these suits. This sum was stated in the act to be 
in satisfaction and discharge of their rights as forced heirs of one-fourth 
of the donor’s estate, and also of any claim under the will of their 
father, to a share in the community which had existed between the 


donor and his deceased wife. 

On the 2d of December, 1865, this provision in favor of the defendants 
was accepted by their mother and tutrix. 

In the same month, (December, 1865) John Perkins, Sr., brought 
suit against his son, John Perkins, Jr., to revoke the donation, on 
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account of the non-payment of the annuities, the latter being absent 
from the State, and represented in the suit by a curator ad hoe. 

A judgment was rendered by the District Court a few days before 
the death of the donor, revoking the donation. 

An appeal was taken from this judgment by the curator of the absent 
defendant, and his creditors, who had intervened -in the suit, to the 
Supreme Court, and by this Court the judgment was reversed, and the 
cause remanded for a new trial. After the remanding of the cause, the 
executors of the last will of John Perkins, Sr., added by amendment to the 
causes of revocation of the donation, the non-payment of the $240,000, 
to the children of William Perkins. Shortly after this action of the 
executors, on the 9th of August, 1869, John Perkins, Jr., by an act of 
dation en paiement transferred to the defendants all of the Somerset 
Estate described in the last will mentioned, except the ‘ Hapaka 
Plantation,’ which had been devised by the will to the wife and step- 
daughter of John Perkins, Jr. 

The transfer was made in discharge of the sum of $240,000 imposed 
on the donee in the act of donation from John Perkins, Sr., to John 
Perkins, Jr., referred to. The transfer was accepted by one of the 
defendants, then of age, and by the mother and tutrix of the othertwo. 

Subsequently, after the claims of the creditors of John Perkins had 
been compromised and assumed by the defendants in these suits, the 
children of William Perkins, a second and final judgment was rendered 
by the District Court, revoking the donation from John Perkins, Sr., to 
Jobn Perkins, Jr. 

On the death of John Perkins, Sr., all the property mentioned, both 
in the act of donation inter vivos, and in his last will was inventoried as 
comprising his estate, and was taken possession of, and administered 
by Abner N. Ogden and Josiah Stansborough, executors of bis last will. 
On the 24th of April, 1874, the whole of it, except the Hapaka Planta- 
tion, which had been previously delivered to the legatees, to whom it 
was devised by the will, was turned over to these defendants, who 
accepted it through their agent, Judge E. D. Farrar. This delivery was 
preceded by an account of the executors, 

The application for the rendition of this account was made by these 
defendants through an attorney; and in this application and all the 
proceedings relating to the account, and in the power of atturney given 
by the defendants authorizing their agent or attorney to demand the 
account and receive possession of the estate, the defendants’ were 
styled the heirs and universal legatees of John Perkins, Sr., deceased. 

The present suits were instituted, one in 1876, and the other in 1877, 
against the defendants as the heirs and universal legatees of said 
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deceased, to enforce the payment of the legacies stipulated in the will 
in favor of the plaintiffs, respectively. 

The main defenses to the suit, embraced in the original answer filed, 
were : : 

1. That the legacies exceeded the disposable portion. 

2. That they were payable out of certain revenues which had never 
existed, and were, therefore, not binding on the defendants. 

3. That the defendants held the Somerset Estate, not under the will 
of John Perkins. Sr., but under the sale or giving in payment from 
John Perkins, Jr., of the 9th December, 1869. 

On the 27th of November, 1877, judgment was rendered by the Dis- 
trict Court in favor of the plaintiffs for the amount of the legacies 
claimed, but directing and restricting their payment out of the revenues 
of the Somerset Estate. From this judgment the plaintiffs appealed, 
and the decision rendered on this appeal will be found reported in 30 
A. p. 718. 

In the opinion delivered by Mr. Justice DeBlanc, the organ of the 
Court, all the issues and facts to which we have referred are set forth, 
and such previous recital might seem to render unnecessary any repe- 
tition of them by ourselves, but that we deem it important to the full 
understanding of our decision that a history of the case should be 
again presented, especially in view of the additional issues and facts 
developed on the last trial of the case in the District Court, and which 
will be fully stated hereafter. 

Our predecessors, without rendering any decree save the remanding 
of the ease, expressed in the body of their opinion their views on the 
several points of the controversy, as follows: , 

1. That the executors of the estate of John Perkins, Sr., had 
authority to prosecute the suit for the revocation of the donation after 
the death of the donor. A proposition asserted on the former trial and 
on the appeal by the plaintiffs, and denied by the defendants. 

2. That the dation en paiement of the Somerset Estate by John 
Perkins, Jr., to the defendants, in December, 1869, did not invest them 
with a valid title to the property, in view of the judicial revocation of 
the donation subsequently made. 

3. That the defendants received a title to the Somerset Estate under 
the last will of John Perkins, Sr. 

4, That under their judicial admissions and promises, the defendants 
bound themselves for the payment of the legacies. 

5. That the plaintiffs were not limited to the revenues of the Som- 
erset Estate for the payment of their legacies, but that the defendants 
were personally bound for them, subject to their right of abandoning 
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the property after the payment of the debts, and the reserve of their 
legitime. 

In the course of the opinion, the Court used the following language : 

“It is not alleged that their acceptance was the consequence of any 
error of fact, of any fraud practiced, or violence exercised against 
them, and they cannot now dispute its validity. They have, in judicial 
proceedings, and in an authentic act, assumed the quality of heirs and 
universal legatees, etc.” 

And again, in speaking of the act under which the defendants 
acknowledged delivery of the property by the executors, the following 
language is used: 

“ And as against that act, its recitals and stipulations, they plead 
neither error nor fraud, etc.” 

In conclusion, it was stated that sufficient evidence was not before 
the Court to determine the plea of prescription filed by plaintiffs to 
the demand for the reduction of the legacies, nor to fix the reduction, 
should any be allowed, and the cause was remanded for a new trial: 
but the Court expressly announced that the scope of that trial was not 
limited. 

Upon the case being remanded, an amended answer was allowed to 
be filed, though opposed, as changing the issues presented by the 
original answer. E 

The amended answer is a long one, but its material averments are, 
in substance, that the defendants never accepted, or intended to aecept. 
the succession of John Perkins, Sr.,as universal legatees; that the 
alleged acts of acceptance set up against them were founded in error, 
and a misconception of their legal rights; that they were led into this 
error by the advice and representations of one of the executors, who 
was their legal adviser, and also the adviser of their mother and tutrix : 
that this executor had an adverse interest to theirs, which was spe :ziti- 
cally set forth; that they were absent from the country during the 
entire proceedings, and were minors during most of the time the same 
were being conducted; that by the advice given them, and represen- 
tations made, they were deceived and defrauded, ete. 

With these new issues added, the case was again tried. Under the 
ruling of the Judge a quo, this last trial embraced all the issues, original 
and supplemental, raised by the pleadings in the case. 

In view of the fact that our predecessors, on the trial of the first 
appeal, rendered no decree upon any single issue in the case, and 
remanded the case for another trial, accompanied by the declaration 
that they did not limit the scope of inquiry, evidently made with refer- 
ence to such future trial, and as directory thereof, we are not prepared to 
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say that the Judge a quo was in error in holding that the case was 
open for trial on all the issues, original and supplemental. 

These conditions of the case remove it from the scope of the authority 
of the case of Boisse vs. Dickson, 32 A. 1150. 

In fact, it was not claimed by plaintiffs’ counsel, in their argument 
before this Court, that the dicta of Court,on the former appeal consti- 
tuted res adjudicata. ; 

On the 16th of April, 1880, after a second trial, judgment was rendered 
in every respect similar to the previous one. From this judgment the 
plaintiffs have appealed, and defendants have asked an amendment 
rejecting the entire demand. 

We have carefully examined the voluminous record, swelled as it is 
by the additional pleadings and evidence of the last trial, and which 
we consider properly allowed and admitted, and with the thorough 
knowledge afforded by this examination, have closely reviewed the 
opinion of our predecessors in the former appeal, and reviewed the 
several questions of law and fact therein discussed, and with one 
exception, to be hereafter mentioned, concur in the views and conclu- 
sions they announced. , We refer to that decision and to their reasoning 
on the propositions involved ; and with this reference, and without 
repeating them, or seeking to elaborate them more fully, announce our 
approval of the same, and our concurrence therewith. 

We have also closely canvassed the evidence and the law bearing on 
the new issues presented by this amended answer, filed after the remand- 
ing of the ease, but find nothing therein to influence our decision, or 
alter our conclusions, with respect to the vital issues involved. 

The evidence does not, in our opinion, establish the charges of fraud 
and error alleged. 

The defendants may have committeda grievous mistake in not accept- 
ing the gift of money made in the donation inter vivos, and confirmed 
by the will of the donor. This mistake may have appeared plainer by 
the light of subsequent events. 

The donation inter viros could not have been revoked to the prejudice 
of the defendants. In fact, it was not revoked as to them by the donor, 
but, on the contrary, confirmed by his will. They had only to claim 
the money given, and renounce other rights and benefits proffered by 
the will, to be entitled to receive the money, and with it acquire 
all the rights and immunities of special legatees. 

There is evidénce that they were advised to this course, and that the 
representative of the defendants, then minors, declared to the executors 
that such was her choice, but there is no evidence that any such claim 
was preferred, or any such character assumed, in any single act or 
proceeding, judicial or extra judicial, contained in therecord. On the 
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contrary, in the very instruments under which they set up title to the 
property outside of the will, and upon which they solely rely as show- 
ing such title, (we refer to the act of giving in payment, executed by 
John Perkins, Jr.) so far from showing an exclusive claim under that 
act, to the specific gift or legacy, and a renunciation as heirs or 
universal legatees, thére is an express declaration in the act that 
nothing therein “ is intended or is to be construed as a waiver, or asin 
any manner impairing the rights of any of the parties as universal or 
special legatees in the will of the late John Perkins, Sr., all of which 
rights are reserved.” 

On the 25th of March, 1874, all of the defendants joined in a notarial 
act of procuration to Judge E. D. Farrar, two of them at that time 
having attained their majority, and the other emancipated, under and 
by authority of which act, all the proceedings were conducted, touching 
the account rendered by the executors, and the delivery of the estate 
to their agent, Judge Farrar, of which they now complain as misrep- 
resenting them, and putting them in a false light. 

In this power of attorney they assumed distinctly the capacities of 
universal and special legatees under the will, and acknowledged a 
liability for the legacies, and authorized their agent to settle or com- 
promise with the legatees. This may have been an unfortunate instru- 
ment for them, but it was their own act, and in legal contemplation 
every expression therein was thus made by them for the purposes 
declared. 

It is possible that they did not know or understand the contents of 
that act, and very probable that the agent and attorney who instituted 
the proceedings and carried out the act, was never directed in those 
proceedings by the defendants or those authorized to speak for them. 
and they may even have been ignorant of the fact that they were being 
conducted in their name, but the proceedingsare, nevertheless, binding 
upon them. 

They were bound to know and appreciate the legal effect of their own 
personal act. At the time they gave the procuration to Judge Farrar 
and made the declarations referred to in the act conferring it, the 
defendants were under no incapacity, and there is no ground or cause 
to excuse or exempt them from the legal effect and consequences 
following the execution of the mandate they had conferred. Al] that 
their agent did, he was directed to do by the terms of the mandate. 
They may have been induced to execute this power of attorney by bad 
advice, and the act may have been prepared and its terms dictated by 
such advice, but to construe this as a fraud practiced upon them by the 
executor, if he did so advise, would be to justify a similar charge 
against the testator himself, who, though the property comprising his 
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estate, when he penned his will, was in the same condition as when 
delivered to the defendants, not only advised, but urged them to take 
the property, burdened as it was by the legacies, in preference to the 
sum of money given them in the act of donation, and confirmed by the 
will. Such advice from the executor, as from the testator, might have 
proceeded from an honest error of judgment. 

‘“« The heir who is of age cannot dispute the validity of his acceptance, 
whether it be express or tacit, unless such acceptance has been the 
consequence of fraud practiced or violence exercised against him.” C. 
C. 1009, 

Such is the law, and the evidence does not enable us to declare 
their acceptance invalid for either of the causes therein expressed. 

We do not, however, attach all the consequences to this acceptance, 
which our predecessors seem to have attributed to it, and this differ- 
ence forms the exception, we mentioned above, to cur concurrence in 
the conclusions reached by them on the previous appeal. 

Our view of the law and the facts bearing on the point, forced us to 
the same conclusion arrived at by the two District Judges who have 
rendered judgment in-the case, however obnoxious to criticism that 
conclusion may seem in the estimation of the plaintiffs’ learned counsel. 

The effect of an acceptance of an intestate succession by the heir, 
binds him to pay all the charges against the succession, even out of his 
own property. C. C. 1013. 

The engagement of the heir in a testamentary succession, who has 
accepted unconditionally, with respect to the legacies, is different. Ib. 

Universal legatees are not always bound for the payment of special 
legacies beyond the value of the succession, and if they be forced heirs, 
can discharge their liability to special legatees, by abandoning to them 
what may be left of their property, after paying the debts and retain- 
ing their legitime. C. C. 1465, 1466. 

In this case, had the testator made the special legacies in question, to 
the plaintiffs, without terms or conditions as to their payment, and the 
defendants been instituted his universal legatees for the residue of his 
estate, and accepted, they would have come under the provisions of the 
law just referred to. Such, however, are not the facts. 

The defendants, like the plaintiffs, were special or particular legatees 
under the will. They had aright under it to receive $240,000, as a 
confirmation of a remunerative donation, to satisfy their claims as 
forced heirs, and the claim inherited from their father in the community 
interest of his mother. This imposed a charge upon the estate, 
which could have been enforced against its entire property, to the 
exclusion of the plaintiffs’ legacies. 

In lieu of this sum of money, they had the option to take, as particular 
91 
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legatees, the Somerset Estate, (less the Hapaka Plantation, devised to 
others) charged with the payment, out of its revenues, of the legacies 
in favor of the plaintiffs, and this property, thus burdened, they chose 
and did receive. In receiving it, they must be considered as doing so 
under the explicit terms of the will, as particular legatees of this 
property. The universal legacy, if we may so call it, did not comprise 
this property, but, as expressly declared in the will, only extended to, 
or embraced, such as was not otherwise appropriated thereby, that is, 
such as the particular legacies had not exhausted. The defendants, 
by their acceptance, did not deprive themselves of their rights under 
the special legacy to them of the Somerset Estate. They accepted the 
will. Nothing more, nothing less. 

The will, and the terms therein prescribed, constitute the title under 
which defendants hold Somerset, and those terms are just as impera- 
tive and binding on the plaintiffs as upon the defendants, touching 
their respective rights. 

The defendants are not the debtors of the plaintiffs, except in so far as 
they are the owners of an estate whose revenues are devoted, under 
certaia conditions, to the payment of their moneyed claims. The 
restrictions touching their payment are a material requirement of the 
will, which could not be dispensed with or relaxed without doing 
violence to the declared wishes of the testator, and granting rights to 
these special legatees that would be destructive to the main and mani- 
fest purposes of the will. They demand a judgment that would entitle 
them to sell out the estate, and out of the proceeds, pay their legacies 
immediately. The will declared that they were to be paid when practi- 
cable, and further explains what is meant by the qualification or condi- 
tion thus used, by prescribing, in the language of the testator, that all 
the moneyed legacies specified in my will are to be paid.out of funds 
accruing from the rents and revenues of the Louisiana property, at 
such times and periods as it can be done, without requiring property to 
be sold. 

And again: “TI desire that the property should be kept together by 
my executors for the payment of said legacies, and that no division 
should be made between my grandchildren as long as the law will 
permit it should be kept together and undivided, for the purposes 
aforesaid.” 

In the face of this plain language, manifesting an earnest desire par- 
amount to every other consideration, that his vast estate should remain 
undivided and intact, in the possession of his descendants for genera- 
tions, if possible, we know that the testator could not have conceived 
the thought of giving to these legatees the power, under any circum- 
stances, to sell out, and, if necessary, sacrifice his lands, to pay their 
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legacies. Nor can we regard the terms and conditions of the will 
respecting the payment of the legacies, and the manner of their pay- 
ment, 4s mere directions, intended for the executors, and to be observed 
only during the.period of their administration. The language of the 
will forbids such a conclusion, and shows that the thoughts and wishes 
of the testator were more far-seeing and far-reaching, and were con- 
templating results far beyond the limits of an executor’s tenure and 
administration, and were evidently specially directed to his most 
favored legatees, and designed for their guidance, and at the same time 
to measure the rights of those in whose favor he had established a 
charge against those who were to possess his estate. 

The will of the testator must and should be the law to the parties 
and to the Court. 

One of the most distinguished of civilians and law writers has likened 
a last will and testament and the engagements of a legatee or testa- 
mentary heir under it toa contract between the testator and such legatee 
or heir. 

Thus it is said: “The engagement in the quality of heir ought to 
have the same effect as if the heir had treated with the deceased to 
whom he succeeds, and it is the same thing in effect as if it had been 
agreed between them, that if the heir would accept that quality, he 
should have all the goods of the succession, and should likewise be 
bound to acquit all the charges.” 

This kind of a treaty between the deceased and his heir, is made on 
the part of the deceased in his testament, and on the heir’s part in the 
moment he accepts the succession. For the testator explains in his 
testament his intention todeave his goods to his heir on condition he 
shall satisfy all the charges. Domat, Folio Ed. p. 383, verbo Title iii, 
See. 1. 

The act that makes him heir is, as it were, a contract between him 
and the persons to whom this quality may oblige him, by which he 
takes the goods on condition to acquit the charges. Ib. 

And again: ‘The conditional dispositions of testators and others 
which may oblige the legatee to have security or precaution, are 
executed according as the intention of the testator and the circumstances 
may seem to demand. And provision is made in this matter different 
Ways, either according to what the testator himself has ordained, if he has 
explained himself about it, or in the manner which may best suit with 
the interest of the persons who may be concerned in the said 
bequests.” Ib.; 7 A. 416; 13 A. 122. 

The proposition that the acceptance of an estate or a legacy, 
burdened with charges in favor of other persons, abrogates all the 
terms and conditions stipulated and imposed by the testator, and makes 
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the charges immediately exigible against the legatee who assumes the 
charges, by taking possession of the estate thus burthened, or other- 
wise, might have great force if, upon discharge of the executor, and the 
entering on the estate of the legatee, the beneficiaries of the charges 
imposed were left without security for their claims. But such is not 
the case. The law imposes a mortgage on the estate or immovables 
entered upon by the testamentary heir or legatee, as security for the 
payment of the special legacies which can be enforced according to the 
conditions and terms of the charge imposed to which it is accessory. 
C. C. 1633. 

The will of the testator being the law to the Court as well as to the par- 
ties, it is the province and duty of the Court to endeavor to ascertain its 
true intent and meaning, the wishes, intentions and purposes of the testa- 
tor, and to provide, as far as lies in its power, under the law, that these 
wishes be faithfully carried out, and that the objects of his beneficence 
may receive, and in the manner he may have designated, and according 
to the terms he has prescribed, all that his bounty intended to bestow 
upon them. ' 

No one can read the evidence in this record, in fact, he need read only 
the will itself, to be satisfied that the defendants—bis fatherless grand- 
children—girls of tender age—were the special objects of the solicitude 
and affection of the testator. For their maintenance and well-being it 
was his chief aim to provide, and notwithstanding the ruin and desola- 
tion caused by the calamities of war, that had swept over his beautiful 
home, and surrounded him on every side, when he penned this last 
depository of his wishes, he did make ample provision for these objects 
of his love, for their comfort and happiness.,And whilst we are deprived 
of the power, by their own unfortunate acts, to restore to them the fac- 
ulty of making that provision as ample and effective as their generous 
benefactor designed it to be, we can, at least, by a just and reasonable 
construction of the law and the evidence bearing on the issues in the 
case, and in entire consonance with the authorities on the subject, give 
such effect to the dispositions of the testator, as not to defeat his mani- 
fest purpose, and strip the main objects of his bounty of all they have 
thus far received, and perhaps reduce them to poverty, for the benefit 
of those to whom he was comparatively indifferent, and to some of 
whom he was a stranger. 

The judgment of the lower court directed the payment of the amounts 
of the legacies be made out of the revenues of the Somerset Estate, 
commencing from the date of the decree. In this it is erroneous. 
These amounts are entitled to be acquitted out of the net revenues 
from the time that the defendants took possession and commenced the 
administration of that estate, and the plaintiffs have a right to require 
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that a full and correct account of such administration be rendered 
them. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be amended by striking from the concluding portion 
thereof, the words, “ this decree,” which are the 66th and 67th words 
therein, and substituting therefor the words: “the actual taking 
possession of said estate by the defendants ;” and that thus amended, 
the said judgment be affirmed at the cost of the appellees. 


On REHEARING. 


A rehearing was granted in this case upon the application of the 
defendants. In granting it, we restricted the rehearing to the question 
solely as to the right of the defendants to reserve out of the revenues 
of the Somerset Estate, besides ** the necessary and proper expenses of 
the property” allowed in the decree, also in addition thereto, the 
amounts mentioned in the will of the deceased, and claimed as allowed 
by the terms thereof, for the maintenance and support of the defend- 
ants and their mother, Mrs. Ellen M. Perkins. And notwithstanding 
the wide range that the discussion has taken, involving every material 
point of our previous decree, including those which were finally adju- 
dicated upon, we shall confine ourselves in this opinion exclusively to 
that single question thus left open. Upon all other points that decree 
is, and was, a finality. 

We have given this question a careful consideration, and made it the 
subject of a close and exhaustive review. In our previous opinion we 
announced as a fundamental principle relating to testamentary dispo- 
sitions, that the will of the testator, as declared therein, was the law 
to the Court and to the parties. That when that will was ascertained, 
it Was the duty and province of the Court to carry it out, if lawful, 
according to its true intent and meaning. Taking this rule for our 
guidance, after the maturest deliberation, we conceive that the logic 
of the conclusions heretofore reached by us, as declared in our previ- 
ous opinion, and the propositions therein announced, force us to the 
further conclusion, that a strict and liberal adherence to the terms of 
that instrument, which we must follow, require that effect must be 
given also to the following explicit and mandatory declaration of the 
testator, which we quote : 

“¢ All the moneyed legacies specified in my will are to be paid out of 
funds accruing from the rents and revenues of the Louisiana property, 
at such times and periods as it can be done without requiring property 
to be sold, and after taxes, past due, and debts are paid, and without 
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depriving my grandchildren of the funds they may require from the 
revenues for their necessary expenses and means of education.” 

There is no mistaking, from this unequivocal language, that it was 
the purpose of the testator that the special legacies in question should 
be secondary, subordinate and contingent upon this imperative provis- 
ion of the will, and the paramount and superior right and claim of the 
defendants under it. Their maintenance must first be provided for 
out of these revenues, before the other benefactions could be demanded 
and become executory. 

Nor is the amount of this provision left to inference, or to be supplied 
by proof aliunde, for the will again prescribes : 

‘“ From the rents and revenues of the estate, it is my will, and I 
direct that my executors should pay over annually, for the support of 
my daughter-in-law, Mrs. Ellen M. Perkins, and the support and 
education of my said grandchildren, the sum of $6,006; and in case of 
the marriage of my said grandchildren, when one of them is married, 
she is to receive $3,000 a year, and the mother and her two daughters 
to receive $4,000 a year; when another one of the daughters is married. 
she is to receive $3,000 a year, and the mother and her remaining 
daughter $4,000 a year, and when the last daughter is married she is to 
receive $3000 a year, and her mother also to receive $3,000 a year.” 

From this clause in the will, we deduce that the allowance for each 
of the defendants was, before marriage, one thousand dollars, and after 
marriage, three thousand dollars ; and this view of the matter relieves 
it of any complication or uncertainty, as suggested by the plaintiffs 
counsel, involving the expenses of their educa‘ion, as it was the man- 
ifest intention of the testator that they should receive, whilst single. so 
inuch, and after marriage so much, and this regardless of any particular 
expense, as for education or the like, that might be incident to either 
state. We arrive at the amounts designed for them before marriage 
by the provision of $6,000 per annum to them and their mother, whilst 
they are all single, and that of $3,000 for their mother after they are all 
married. : 

Mrs. Ellen M. Perkins, the mother, is not a party to this suit, and is 
not before us claiming the provision in her favor, and is not affected 
by this decree, and we must, therefore, dismiss from consideration the 
bequest to her, and separate the allowances of the mother and 
daughters, so as to estimate and deal alone with the latter. And we 
think this estimate, thus fixed, is sufficiently accurate to dispense 
with the necessity of remanding the case, suggested by counsel, to 
ascertain, by evidence, the proper expense for maintenance, designed by 
this clause of the will. 

It may not be as large, under our estimate, as was intended by the 
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testator, but it is as much as the will makes clear, and the difficulty of 
arriving at the exact amount arises from the provision in the same 
clause- for the defendants and their mother, jointly. It must also 
be understood that the annuity allowed for each year must be charged 
against, and payable out of, the revenues of such year, exclusively. 

We think this disposition of the case carries out fully the true inten- 
tions of the testator, and at the same time enforces strictly the obliga- 
tions assumed by the defendants in their acceptance of the will, and 
the testamentary bequests therein, in exact accordance with the condi- 
tions and terms prescribed by the testator. 

Nor do we anticipate all the difficulties, suggested by counsel, as 
resulting from this disposition of the matter, relating to contracts 
made with other parties by these defendants, and encumbrances placed 
on the property since their possession of the same. The restrictions 
and conditions imposed by the will are a part of the defendants’ title to 
the property, and all subsequent engagements made by them with 
other parties, must yield to these prior aud imperative conditions, and 
can never antagonize the just claims of plaintiffs under the will, as 
special legatees, and their qualified rights on the property and its 
revenues devoted to their payment. 

It is, therefore, ordered, adjudged and decreed, that our former 
decree be amended, and it is now ordered, adjudged and decreed, that 
the judgment of the District Court be further amended by decreeing 
that the special legacies in favor of the plaintiffs, together with the 
legal interest thereon, shall be paid, satisfied and acquitted out of the 
annual revenues arising from the Somerset Estate, commencing from 
the date of the actual taking possession of said estate by the defend- 
ants, after deducting from said revenues the necessary and proper 
expenses of said property, and the expenses for the support and main- 
tenance of the defendants, at the rate of one thousand dollars for each 
of them, per annum, whilst unmarried, and three thousand dollars per 
annum each, from the date of their respective marriages, according to 
the terms and conditions of the will. The said annuities to be charged 
against, and deducted exclusively from the revenues, respectively, of the 
corresponding years. And as thus amended, the said judgment appealed 
from is affirmed, reserving to Mrs. Ellen M. Perkins any rights she may 
have under the will; the costs of the lower court to be paid by the 
defendants and appellants, and of this Court, by the plaintiffs and 
appellees. 

Levy, J., absent. 
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No. 8568. 


SUCCESSION OF JOHN BURNSIDE. ON THE APPLICATION OF THE 
PuBLic ADMINISTRATOR. 


A contest involving the removal of an executor or administrator of a succession, and the 


appointment of another, is a mere incident in the settlement of the succession, and not a 
distinct and separate suit; neither does it fall in the designation of cases at law or iu 
equity between parties of different States, of which the Federal courts have coucurrent 
jurisdiction with the State courts. 


Hence, an application by a party residing in another State fer the removal of such a contest 


to the Federal court will not be granted. 


The Public Administrator fur the Parish of Orleans has no authority in law to provoke the 


removal of au executor or administrator of a succession. 


This right is restricted by law to an heir, a creditor or a legatee. 
The right of the Public Administrator to claim the administration of a succession accrues 


only in case of an existing vacancy in said administration. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


Breaux & Hall, for Public Administrator, Appellant : 


The exception that a petition for the removal of the application of the Administrator for 
appointment as Dative Testamentary Executor, to the Circuit Court of the United 
States, cannot be maintained, because : 

(a) It was decided in a rule to show cause why the removal should not be made, against 
the present exceptor, and is conclasive herein. 

(b) There is no law authorizing the removal of an application for the appointment of an 
executor to a succession pending in a State Court. 

The Public Administrator is entitled to the appointment of Dative Testamentary Executor 
of all estates wherein the executor from any cause cannot discharge the duties of the 
office. 

(a) The heir or widow, or surviving husband, can only exclude him, when present in the 
State, and actively claiming the right to assume the duties of the office. Sec. 3d, Act. 
1877, p. 111. 

(b) The act only settles as between these parties who shall be privileged to assume the 
duties—when urging their several claims before the Courts. 

Where the office is vacant the law imposes upon the Public Administrator the responsi- 
bility fur the proper administration of the estate: and, therefure, the co-relative right to 
the appointment. 

The executor, must not only commence, but in a reasonable delay, complete his quali- 
fication as executor; which, for one domiciled out of the State, is: 

(a) Taking the necessary oath. 

(b) Causing an inventory to be taken, and giving bond as an administrator is required to 
give. Rev. Stat. 1460; C. C. 1679; Watson vs. Bondurant, 30 An. 4. 

The penalty for failing or refusing to do which, is forfeiture of the right to the office. Rev. 
Stat. 1648; C. C. 1666. Suc. of Feray, 31 An. 727. 

Departure from the State of non-resident executor forfeits title to the office, even if he 
leaves power of attorney. C.C. 1145; Rev. Stat. 1741; Act 1847, p. 115, as interpreted 
by Yerkes, Guardian, vs. Broom, Executor, 10 An. 359; Dobb’s Succession, 9 An. 354: 
Watson vs. Bondurant, 30 An. 6. 
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T. Gilmore & Sons, for Defendant and Appellee: 


IL. 
ON THE First GROUND OF EXCEPTION, 

1, This is an original suit between citizens of different States, where the matter in dispute 
exceeds the value vf five hundred dollars, and was, on proper petition and bond, 1emoved 
to the Circuit Court of the United States for the Eastern District of Louisiana. Aiter 
such removal, all proceedings therein ‘in the State Court are coram non judice and void. 
Dillon on Removal of Causes, and authorities there cited. 


J) 


2. It was a proper case four removal. Gaiues vs. Fuentes, 2 Otto, 20; Craigie vs. McArthur, 
4 Dillon, 474; Bonduraut vs. Watson, 13 Otto, 336; Washington Improvement Co. vs. 
Kansas Pacific Railway Co., 5 Dillon, 490. 


IL. 
ON THR SECOND GROUND oF EXCEPTION. 

1. Where an executor, who is a beneficiary under the will, has complied with the order of the 
court fixing his bond, and has received his letters, and is in the exercise of his functions, 
or has completed them by the payment of the debts, legacies and expenses incidental to 
the succession, and claims to hold as universal legatee, he cannot be destituted of his 
seizin on the petition of the Public Administrator, to enable that officer to make a com- 
mission. Such a case does not fall withing the provisions of Sec. 3, Act 74, p. 111. of 1877. 
The executor is not in the position of one who canuvt discharge the duties of his office. 


29 


Tie Public Administrator is a stranger to the successiun. He has no right to initiate 
proceedings to create a vacancy for his own emolument. 

3. Until an executor is removed at the suit of a party in interest, the interference of the 
Public Administrator is officious. Succession of Winn, 26 A. 162; Succession of Poret, 
26 A. 157; Succession of Bougere, 30 A. 425; Succession of Dietrich, 32 A. 127; Suecession 
of Henry ; 31 A. 555; Succession of Miller, 28 A. 573-4; Buston and Wife vs. Brugier, 30 
A. 482; Succession of Jennie Walker, 32 A. 321; State Bank vs. Evans, 32 A. 466. 


The opinion of the Court was delivered by 

PocuE, J. The object of this proceeding is the removal of Oliver 
Beirne, as testamentary executor of the succession of John Burnside, 
and the appointment of the Public Administrator as dative testamen- 
tary executor of said succession, on the following grounds, substantially : 

That immediately after Oliver Beirne had qualified as testamentary 
executor, by taking the oath and furnishing the bond required by the 
Court, he left the State permanently, after appointing an agent and 
attorney in fact to represent him in the administration ; without caus- 
ing an inventory to be begun, as the law requires, and without furnish- 
ing the bond, required by law to be one-fourth in excess of the value 
of the property of the succession, alleged to exceed one hundred 
thousand dollars; and on the ground that the will of the testator 
should be executed without delay in the interest of the legatees and 
heirs of the decedent, who are judicially asserting their rights as such 
heirs. 

Beirne, the testamentary executor, who resides in Virginia, thereupon 
filed a petition supported by his affidavit and accompanied by the 
required bond, for the removal of the cause to the Circuit Court of the 
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United States for the Eastern District of Louisiana, on which the 
order of removal was refused by the Court a qua. 

He then filed an exception, urging : 

1. His application to remove the cause to the Federal Court, and the 
illegality of the Court’s refusal of the order of removal. 

2. That the Public Administrator's petition disclosed no cause of 
action. 

His first ground of exception was overruled, and the second ground 
was maintained, whereupon the Public Administrator has appealed. 

1. The action of the District Judge, in refusing the order of removal 
and overruling the first. ground of exception, is eminently proper, and 
meets with our unreserved sanction. 

Appellee’s position, that this application of the Public Administrator 
is a distinct and separate suit, not essentially connected with the settle- 
ment of the Burnside succession, is too glaringly erroneous to require 
any argument or authority for its complete demolition. 

The appointment of an executor or administrator, his removal for 
any cause, and the appointment of another in his stead, are all incidents 
of the settlement or administration of a succession ; and the jurisdiction 
of the Court which has legal cognizance and control of the suecession, 
cannot be affected by the residence of any of the parties who may urge 
conflicting claims to the right of administering such succession, and 
the removal of the administrator must be ordered by the Court which 
had made the appointment. C. P. 1013. 

The substantial issue presented for adjudication in this proceeding, 
involves the legality of the testamentary executor’s administration of 
the Burnside succession, the question of his removal, and the right of 
the Public Administrator to be appointed dative testamentary executor. 

The relief asked depends exclusively upon the probate jurisdiction 
of the Conrt, and cannot be considered by a Court which has no such 
jurisdiction. 

It is well settled that the Federal courts have no probate jurisdic- 
tion, a conclusion flowing from the existing legislation of Congress. 

This doctrine is recognized and favorably commented on by the U.. 
S. Supreme Court in one of the cases quoted by appellee in support of 
his own opposite theory. Gaines vs. Fuentes, 2 Otto 18. 

The following language, which we quote from that opinion, supports 
the conclusion which we have reached on this question: ‘‘ The reason 
lies in the nature of the proceeding to probate a will as one in rem, 
which does not necessarily involve any controversy between parties, 
indeed, in the majority of instances no such controversy exists. In its 
initiation all persons are cited to appear. * * * From its nature 
and from the want of parties, or the fact that all the world are parties, 
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the proceeding is not within the designation of cases at law or in equity 
between parties of different States, of which the Federal courts have 
concurrent jurisdiction with the State courts under the Judiciary 
Act.” : 

It is clear that this reasoning applies with equal force to al! proceed- 
ings in the settlement of successions, and it is elementary that all 
conflicts between heirs, legatees, or creditors of a succession, as well 
as between parties claiming contradictorily the right of administering 
a succession, are mere incidents of the settlement of the estate, and as 
such fall exclusively within the jurisdiction of a court having probate 
jurisdiction, and in which the succession was opened. 

2. From the petition of the Public Adininistrator, it appears that the 
testamentary executor is sought to be removed, for the main reasons 
that he has failed to make an inventory within the time required by 
law, or to qualify according to law, and because he has left the State 
permanently ; and the question presented is whether, assuming these 
averments to be true, the Public Administrator has any authority to 
urge these derelictions, and to claim the removal of the testamentary 
executor. 

The oftice of Public Administrator is not an institution of the civil 
law, and was unknown to our laws previous to the legislation of 1870, 
which introduced this new element into our system for the settlement 
of successions. 

It follows, therefore, that such a functionary can claim only the 
rights which are clearly conferred on him by the legislation which 
created his office; and that none of the provisions of our laws regulat- 
ing the mode of settling successions, and of appointing and removing 
curators, administrators, or executors of successions, are applicable to 
his office, unless so made by the law which created and governs that 
particular office. 

Now, the only law under which the Public Administrator can rest his 
right of action in his present application, is Section 3 of Act No. 74, 
approved April 17, 1877, which reads as follows: 

‘* That in all testate successions in the Parish of Orleans, when from 
any cause the executor cannot discharge the duties of his office, the 
Judge shall appoint the Public Administrator dative testamentary 
executor, when there is no surviving husband or wife, or heir present 
or represented in the State, who is qualified to assume, and who claims 
to assume the duties of said office.” 

It does not appear from the Public Administrator’s petition that 
Oliver Beirne cannot or does not discharge the duties of testamentary 
executor of the Burnside succession, and that, such being the case, the 
decedent has left no wife or heir present or represented in the State who 
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is qualified to assume, and who claims to assume, the duties of said 
office. 

If it be true that Oliver Beirne has not qualified according to law, 
has failed, or is even opposed, to have a proper inventory made, he may 
be summoned on proper showing by parties in interest, sueh as heirs, 
creditors or legatees. But no complaint is made by any such parties, 
and if they are satisfied with Beirne’s qualification or administration, of 
what concern is that to the Public Administrator ? He has no authority 
in law to supervise the administration or settlement of suecessions, or 
the legality of the appointment of administrators, executors or curators, 

His power to act arises only in the eases provided by the law which 
created his office. The utility of his office arises according to law, and 
his services are required only when a testate snecession is not being 
administered at all. His office was intended to fill a vaeaney, but he 
has no power to provoke a vacancy. We know of no law, and we have 
been referred to none, authorizing the Publie Administrator to judi- 
cially seek to remove an executor or administrator. 

These conclusions are supported not only by reason and law, but are 
sanctioned by authority, as shown by a decision of this Court in the 

ase of Succession of Winn, 26 A. 102, where it was distinctly held that 
a Public Administrator could not provoke the removal of an executor, 
and that this right could be exercised only by heirs, legatees or credi- 
tors, and are in keeping with the textual provisions of our Code, which 
confers the right of praying for the removal of testamentary executors 
or other administrators of successions, to the heirs, creditors, or other 
persons concerned. C. P. Art. 1018. 

We, therefore, conclude, that the Public Administrator’s petition 
discloses no right in him to ask the removal of Oliver Beirne as testa- 
mentary executor of the Burnside succession. 

The judgment appealed from, is, therefore, affirmed with costs. 

Levy, J., absent. 








No. 8624. 


City oF NEw Or.LEANs vs. B. D. Woop & Bro. 


The provisions of the Constitution of 1879, in regard to the method of colleeting municipal 
taxes without suit, are not self-operative, and never having been vivified by legislative 
action, the former mode of collecting such taxes has been neither modified nor repealed ; 
and all laws on that subject previously in forer, continue in operation, if not otherwise 
abrogated. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 
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J. Ward Gurley, Jr., Assistant City Attorney, for Plaintiff and 
Appellant: 


1. The right of the City to sue for any tax, license, claim, or debt, exists independent of any 
express law. Art. 11 Constitution of 1579; C. C. 427 et seq.; 13 An. 497; 13 Iowa, 61; 1 
Gill & C. 499; 9 An*561; 13 Peters, 493; 19 Wallace, 227. And the authority is specially 
granted by Act No. $8, of 1877. 


2. Article 210 of the Constitution of 1879, does not prohibit suits for taxes. The remedy 


therein indicated applies to proceedings against the property only, not the personal 
action, and is merely cumulative. 13 An. 497; 20 An. 416; 33 An. 99 and 260; 13 Peters 
493 ; 19 Wallace, 227; and see Section 40, of Act No. 77, of 1880. 

3. Articles 210 and 211 of the Constitution of 1879, are not self-acting. 24 An. 214; 15 Peters, 
449; 33 An. 833; 32 An. 1200. Nor does Act No. 77, of 1880, enable Art. 210, relative to 
the collection of City taxes. (See title of Act and 53d Section thereof) It was not the 
intention of the Constitution to disturb the City Charter and laws relative to the govern- 
ment of the City. See Articles 253, 254, 259 and 203. 


Miller, Finney & Miller, same side, for Board of Liquidation. 
Chas, 8S. Rice, for Defendants and Appellees: 


1. Article 211 of the State Constitution, which declares that tax on movable property shall 
be collected in the year in which the assessment is made, means that, from the date of the 
adoption of the Constitution, no lawful levy of a tax on such property can be made, except 
in the year in which the same is assessed. 


The fact that the legislature has or hes not provided for the laaw/ful levy of a tax, does not 


a 


render a levy made in violation of the provision lawful. 1 Nev. 611. 

3. The provision invoked is self-acting, so far, at least, to invalidate any levy of taxes made 
in violation of it. No legislation is necessary to give effect to the withdrawal of authority 
indicated by the provision. 6 Rob. 118; 24 A. 214. 

4. The pretended assessment on which this suit is founded is made under a law not consistent 
with the Article 211, relied on by defendants, and is for that specific reason unlawful, 
Article 258, Constitution. 


The opinion of the Court was delivered by 

BerMuDEzZ, C. J. The City appeals from a judgment on an excep- 
tion of no right of action, which declares, that the provisions of the 
Constitution in force prohibit the judicial collection of taxes due the 
corporation. 

The Articles relied upon by the defense are Articles 210 and 218, 
which read : 

‘There shall be no forfeiture of property for the non-payment of 
tuxes, State, levee, parochial or municipal; but, at the expiration of 
the year in which they are due, the collector shall, without suit, and 
after giving notice to the delinquent, in the manner to be provided by law, 
(which shall not be by publication, except in case of unknown owner) 
wdvertise for sale the property on which the taxes are due, in the man- 
ner provided for judicial sales,” ete. 

** All the Articles and provisions of this Constitution regulating and 
relating to the collection of State taxes and tax sales, shall also apply 
to and regulate the collection of parish, district, and municipal taxes.” 
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It is manifest that, but for those Articles, the defense herein set up 
would not have been raised, as it cannot be disputed that previous to 
the adoption of the present Constitution, the City of New Orleans had 
ample right and full power to enforce, by judicial process, the collec- 
tion of taxes assessed by and due to her. 

The inquiry is, therefore, how far the Constitutional provisions 
invoked have affected that right and power. 

An attentive and intelligent reading of the text at once satisfies the 
legal and conservative mind that, if it be true that it was desigued by 
the organic law to alter the mode of collection of municipal taxes in 
the City of New Orleans, the convention never proposed to annihilate 
at once pre-existing methods, but intended to destroy such only after 
adequate enabling legislation would have been adopted, to carry out 
the otherwise inoperative constitutional provisions relied upon. 

The words: “In the manner to be provided by law,” are clearly 
prospective and suspensive. 

The objects in view were the prohibition of the forfeiture of property 
for non-payment of taxes, and the substitution thereof, of summary 
expropriation without suit, to enforce such payment; but such expro- 
priation was to take place only after notice to the delinquent, given in 
the manner to be provided by law. No sale was contemplated to take 
place in the absence of such notice, touching which the law was silent 
and was to prescribe. As the Legislature was commissioned to legis- 
late on that subject, in order to apply the theory, or earry out the 
system, and it has not done so, concerning City taxes, the consequence 
is that the extra-judicial collection of such taxes cannot presently be 
coerced. Inthe meantime, as the laws providing for the collection of 
such taxes by judicial process have neither been modified nor repealed. 
as regards the City of New Orleans, it was and is legitimate for it to 
invoke and to execute them in all their efficacy, such as they stood 
before the adoption of the Constitution. 

A different construction would induce the violent, unreasonable and 
repulsive inference that the convention deliberately contemplated 
mischievously to suspend any and all collection of municipal dues, 
owing to the City of New Orleans, until the passage of such legislation. 
This would create a most lamentable interregnum or hiatus, fruitful of 
unmeasurable injury, destructive of the actual existence of the 
corporation. 

That Article 210 is not self-operative, was formally recognized by the 
Legislature of 1880, by which Act No. 77 was adopted. That legisla- 
tion does not, however, refer to the City of New Orleans, in the least 
degree. ' 
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It is wisely settled, that where a constitutional provision is not self- 
operative, and requires legislative action to be put in motion, laws 
previously in force and not otherwise abrogated, continue in operation 
until the adoption of ithe enabling statute. 24 A. 214; 32 A. 1200; 33 
A. 873; 34 A. 387; 15 Pet. 449. 

In the printed and written briefs, submitted by counsel for defend- 
ants, since the argument, the reasons which are supposed to have 
induced the convention to prohibit the collection of all taxes by judicial 
proceedings, are forcibly advanced, and the argument is made that the 
omission of the Legislature to carry out the constitutional provisions, 
does not render lawful a levy of taxes made in violation of Aviiele 211, 
which declares that the tax on movable property shall be collected in 
the yearin which the assessment is made. The counsel further insist, 
that no lawful levy of such tax on such property can be made from 
the date of the adoption of the Constitution, unless it be in the year in 
which the property is assessed. 

The answer to those objections is, that whatever the motives of the 
conveution may have been, the laws providing for the levy and collee- 
tion of taxes have not been abrogated by the Article in question, which 
merely directs, that the tax shall be designated by the year in which it 
is collectible, and that the tax on movable property shall be collected 
in the year in which the assessment is made. The second phrase of 
the Article is directory. It is intended rather for the benefit of the 
public treasury than for the relief of taxpayers. The previous laws 
continue in force until the Legislature shall have passed, as regards the 
City of New Orleans, appropriate legislation for the collection of 
taxes, both on movable and immovable property, in furtherance of 
Article 210, touching notice to delinquents. 

We have read with some interest the very elaborate opinion of the 
District Judge, which displays considerable research. We, however, 
deem it unnecessary to review the reasoning and the array of author- 
ities, derived from other systems, which it embodies, as we consider 
that they bear upon issues not necessarily submitted in the present 
controversy. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be reversed, and it is now ordered and adjudged that the 
exception herein be overruled, and that the defendants answer to the 
merits. It is further ordered, that this case he remanded to the lower 
court for further proceedings, according to law; appellees to pay costs 
in both Courts, from the filing of the exception. 

Levy, J., absent. ° 
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No. 8319. 
Witiiam H. Jack vs. J. P. Harrison, Jr. & Co. 


When one has been subrogated by the plaintiff in 2 pending suit to his right of action therein, 
and has had the subrogation entered upon the minutes of the court where the suit is 
pending, but before notice of the same is served on the debtor of the right, it is seized 
under a judgment rendered against the original plaintiff, in a parish other than where the 


right is being prosecuted, and is advertised for sale, the party claiming under his transfer 


and subrogation, can enjoin the sale and assert his claim beforea court of the parish where 
the seizure is made, and can allege and prove that the judgment is a nullity, because a 
pure simulation, rendered on a false confession and for nv consideration. 

In such case he is not bound to bring an action of nullity before the court that rendered the 
judgment, and not bound to cite the defendant in the pretended judgment. Such anaction 
is not like the action of nullity, which must be brought by a party to the judgment, but 
more in the nature of a revocatory action. 

A creditor may for his own protection and benefit, assert and enforce a right of his debtor, 
which the debtor will not and sometimes cannot assert. 


en from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


W. S. Benedict, for Plaintiff and Appellant. 
S. S. Carlisle, for Defendant and Appellee: 


First—W here an issue has been made and determined adversely to a party litigant, no matter 
in what form presented, it becomes ‘' res adjudicata”’ as to any subsequen action on his 
part to revive it iu an other furm. 24 An. 104; 23 An. 895; 29 An. 291. 

Second—W here plaintiff in injunction seeks to restrain the execution of a judgment on the 
ground that the property seized does not belong to the judgment debtor, but to plaintiff in 
injunction, no other issue can be made but that of ownership. 12 An. 181; 33 An. 435. 

Third—A plaintiff styling himself agent must disclose in his petition fur whom he is suing as 
agent. 24 An. 18. The mandate must be special, C. C. 2997, and evidence thereof 
produced to the court, by affidavit or otherwise, before a conservatory writ can be issued, 
17 An. 8; 11 Rob. 504; anda copy of the power of attorney must be annexed to the petition. 
C. P. Art. 320. 

Fourth—The execution of a judgment can be enjoined by no other court than that from which 
the writ issued, C. P. Arts. 617, 629, save only in cases where it is necessary to ward oft 
immediate and manifest injury. 4 N.S. 390; 7N S. 659; 2 An.323; 4An. 84; 13 An. 253. 

Fifth—The court which rendered the judgment has alone jurisdiction of an action to annul 
it, 2 An. 493 ; 15 An. 279; 21 An. 165; and all the parties to the judgment sought to be 
annulled must be cited. 23 An. 569; 26 An. 156. 

Sizth—A judgment by consent can only be attacked by third persons when they show that it 
occasions them real injury and deprives them of their rights and property without 
affording them an opportunity of a hearing. 30 An. 522, and cases there cited. 


The opinion of the Court was delivered by 
Topp, J. The defendant, under a judgment obtained against one 
M. F. McDonald, in the District Court of the Parish of Natchitoches. 
caused to be seized under a writ of fi. fa. directed to the sheriff of the 
Parish of Orleans, a certain claim in a suit pending in one of the courts 
of the latter parish, entitled M. F. McDonald vs. The Mechanies’ & 
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Traders’ Insurance Company, and the sheriff advertised it for sale under 
the writ. 

The plaintiff, as the owner, by transfer of the claim from McDonald, 
for the benefit of certain of his creditors, and holding it for their use, 
enjoined the sale. The grounds of his injunction being substantially as 
follows : 

1. That J. P. Harrison, Jr. & Co. had no legal or valid judgment 
against McDonald ; that the pretended judgment was a consent judg- 
ment, rendered on the confession of McDonald, and further, that the 
judgment was based on no valid claim, and was entirely without con- 
sideration, thesaid McDonald not being indebted to said J. P. Harrison, 
Jr. & Co. in that sum or any other, at the time of his confession. 

2. That the writ under which the seizure was made was null and 
void and without effect, because it had expired, and no copy of the 
writ had been retained, and the original returned to the court from 
which it emanated, as required by law. 

The defendant excepted on several grounds, which, condensed, are 
substantially these: 

i. That the names of plaintiff’s principals were not set forth in the 
petition, nor his power of attorney filed. 

2. That the suit should have been brought in the District Court of 
Natchitoches, and that the Civil District Court of Orleans was without 
jurisdiction, both as to the matter of suit and the persons sued. 

3. That the plaintiff was without right to contest the judgment 
under which the seizure was made, and was confined to the issue of his 
alleged ownership of the claim. 

4. That the matter of the suit was res adjudicata. 

Upon -trial of the exception, the transcript of appea!, in suit 7,648 
in this Court, was offered in evidence. 

In that record we find the transfer to the plaintiff, under authority 
of which he acted in this suit, and also the names of the creditors 
whom he represented under that transfer. 

It was also offered to establish the plea of res adjudicata. Testimony 
was likewise introduced to establish the simulation and want of con- 
sideration of the judgment, under which the seizure was made, it being 
that of McDonald, the defendant, in the judgment of the agent of J. P. 
Harrison, Jr. & Co., who procured the confession. 

There was judgment sustaining the exception and dismissing the 
suit, from which judgment plaintiff has appealed. 

1. The evidence afforded by the record mentioned, of the authority 
of the plaintiff, and of the names of the creditors he represents, is 
sufficient to meet the first point of the exception. j 
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2. Theclaim seized being in the Parish of Orleans, and being there 
advertised for sale, the suit to be declared the owner of the claim and 
to prevent the sale of it was properly brought in the District Court of 
that Parish. 2 A. 323, 492; 5 A. 648; 16 A. 11; 19 A. 206; 21 A. 199, 

3. The questions presented in the 3d and 4th points of the excep- 
tion, and which are the most serious questions involved in the case, we 
will consider together, and reversing the order in which they are pre- 
sented, commencing with the plea of res adjudicata, urged in bar of this 
suit. To understand this, it is necessary to refer to the previous pro- 
ceedings upon which the plea is founded. 

On the 3d of December, 1878, J. P. Harrison, Jr. & Co. obtained a 
judgment against M. F. McDonald for $1,710, in the District Court of 
Natchitoches. 

Under an execution issued on this judgment, they caused to be seized 
the claim mentioned above, embraced in a pending suit before the 5th 
District Court of the Parish of Orleans, entitled M. F. MeDonald vs. 
Mechanies’ and Traders’ Insurance Company. Wm. H. Jack, plaintiff 
in the present suit, filed a rule in that suit, pending in the 5th District 
Court of the Parish of Orleans, mentioned, in which he asserted owner- 
ship of the claim prosecuted in the suit, and moved to quash ‘the writ 
of fi. fa. issued under the judgment in favor of J. P. Harrison, Jr. & 
Co. against McDonald, referred to, and for the release of the seizure. 
In that proceeding, it was held on appeal to this Court, that inasmuch 
as the seizure under the fi. fa. was made before notice of the transfer 
and subrogation to Jack, of the claim in question, was served on the 
debtor, the Insurance Company, that the transfer and subrogation was 
inoperative against the seizure, andthe rule was discharged. See case 
MeDonald vs. Mechanics’ & Traders’ Insurance Company, 32 A. 594. 

Thereupon the present injunction suit was instituted by Jack, in 
which he charges that the judgment of J. P. Harrison, Jr. & Co. and 
the writ of fi. fa. were nullities, for the reasons heretofore given. 

It will thus be seen that the issues involved in the two proceedings 
are not the same. There was no question raised in the first proceeding 
as to the existence or non-existence of any real judgment against 
McFarland, no charge of its simulation, as in this case, was there pre- 
ferred, and no issue raised as to the legality of the writ, but the simple 
and sole question involved in that proceeding, (the validity of the 
judgment and suit, and the transfer to Jack of the claim not being 
questioned) was whether the transfer or seizure had precedence. We 
do not think, under this state of facts, that the plea of res judicata was 
tenable. The issues in the two cases are not the same, and to sustain 
the plea they must be identical. Had the first proceeding been an 
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injunction, instead of a rule, and had that injunction been dissolved, it 
might be true that the plaintiff would be precluded from resorting to 
another injunction, setting up different or additional grounds, but that 
question, though suggested in counscel’s brief, is not before us. 

The next and last question for consideration is, whether plaintiff has 
the right to set up the nullity of the judgment and writ opposed to him 
in this proceeding, or whether he is contined to an action of nullity 
against the judgment to be brought in the Court which rendered the 
judgment, and to which the defendant in that judgment must be made 
a party. 

It is undoubtedly true, as a general rule, that where a third person 
claims to be owner of a thing, or of property seized as belonging to the 
judgment debtor, that the sole issue to be tried is that of ownership, 
and such third person cannot attack the regularity of the proceedings 
under which the seizure is made. 

This rule, however, presupposes that there is a real judgment and 
real writ under which the seizure has been effected. In deciding the 
point raised by the pleadings in this case, we must take as true the 
allegations of the plaintiff’s petition and base our decision on the 
state of facts there presented. And what are the facts presented 
according to the allegations? That plaintiff, as the representative of 
creditors of McDonald, took a bona fide transfer from him to a certain 
claim then in suit. That he succeeded in compromising the claim, but 
before he could receive payment of it, he was met by what purported 
to be a seizure of the claim under a judgment against his transferror. 
This presented an obstacle to the realization of the fruits of his trans- 
fer, and he finds that his claim is about being sold under this seizure. 
It, therefore, became necessary, in order to reach the end in view and 
get his money, that the obstacle interposed must be brushed out of his 
way. He ascertains that there is no real or valid judgment against 
McDonald, in favor of the parties secking to enforce it, and that none 
ever existed ; that what purported to bea judgment was a mere fiction, 
rendered upon no debt, and evidencing none, and that the writ of 
execution was, therefore, illegal and null. He resorts to an injunction 
against the seizure, and substantially makes allegations in the nature 
and to the effect of the foregoing. 

We think he has a right to be heard on them. If the allegations be 
true, then the defendants, Harrison & Co. had not and could not have 
the shadow of a right to interpose and prevent plaintiff from enforcing 
his rights under his transfer from MeDonald. They had, under his 
averments, neither a judgment nor a writ, and what purported to be 
such were nullities—absolute nullities. Nor was it necessary to 
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institute a formal suit to have that fact declared in the court that 
rendered the judgment, and make McDonald a party to it, it could be 
shown whenever and wherever opposed to him. 

It is true that the Code of Practice prescribes that the action for the - 
nullity of a judgment must be brought before the court that rendered 
it. But that refers exclusively to the action of nullity proper, brought 
by a party to the judgment to have its nullity declared for some of the 
causes set forth. C. P. 604, et seq. But it has been expressly and 
repeatedly held that this rule does not apply, where the judgment is 
attacked by one not a party to it, but that in such case, the action is 
not really one of nullity, but isin the nature of a revocatory action, 
and is not contined to the court that rendered the judgment. Clark vs. 
Christine, 12 L. 394; Trichel vs. Bardelon, 9 R. 191. 

Nor is there anything in these views that conflicts with the ruling in 
the case of the State ex rel. Keiffer Bros. vs. Judge of the Civil District 
Court, recently decided by us, and not reported. In that case no 
property of the Relator had been seized under the judgment complained 
of, and no execution had even issued under it, but notwithstanding this 
he brought a suit in the District Court of New Orleans to annul a judg- 
ment rendered in the Parish of St. Landry. 

In this case, however, although McDonald was not made party, he 
was heard as a witness, and whilst it might be premature to consider 
the weight and effect of his testimony, we may say that there could be 
no issue between him and the plaintiff on the question involved. 

The right in plaintiff to raise this issue, may be likened to the right 
of a person holding a title to property, and in seeking to enforce it is 
opposed by one asserting an adverse title to show that such title is a 
mere simulation and sham, and this he could do without citing the 
vendor to such pretended sale. 

The plaintiff, too, could exercise the right in question, under a prin- 
ciple of frequent adjudication, and in fact universally conceded. And 
that is, that a creditor may assert and enforce a right of his debtor for 
his own benefit or protection, which the debtor will not, and sometimes 
even cannot assert. Spencer vs. Goodman & Bradfield, 33 A, 898. 

We think the exception was improperly sustained. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed ; that the exception 
be overruled, and the case remanded, to be proceeded with according to 
law and the views herein expressed. 

Levy, J., absent. 








hat 


the - 


red 
ght 
the 
nd 
t is 
1 is 
on, 
va. 


in 
‘ict 


ed 
his 
lg- 


he 
ler 


rht 
> is 
3 a 
the 


nd 
for 
1e8 


nt 
on 








NEW ORLEANS, MAY, 1882. 741 





State ex rel. Liversey et al. vs. Judge Civil District Court. 





No. 6302. 


STATE EX REL. LIVERSEY ET AL. VS. JUDGE OF CIVIL DISTRICT 
Court. 

By our Bill of Rights the ‘“ press” is free from all censorship over what shall be published, 
and entirely exempt from control, in advance, as to what shall appear in print. 

Courts in this State are therefore absolutely without authority to control in advance or to 
restrain by injunction, the liberty enjoyed by the “ press’ to publish what even may be 
of a libellous nature, the party injured having his remedy after the publication. 

The Court having no power to grant such an injunction, it was an absolute nullity, and the 
condemnation of defendants for contempt falls with the injunction, the moment such 
nullity has been pronounced by this Court, which has supervisory jurisdiction in cases 
like the one at bar. 

a ae for writs of Certiorari and Prohibition, F. A. 

Monroe, Judge Civil District Court, Respondent. 


Nicholle & Carroll, for Relators. 


Jno. M. Bonner, for Plaintiff in Injunction. 


The opinion of the Court was delivered by 

Fenner, J. In a certain suit before the Civil District Court for the 
-arish of Orleans, entitled W. Van Benthuysen vs. Liversey et al., the 
plaintiff represented, substantially, that the defendants, as proprietors 
and publishers of a certain newspaper of this City, known as “ The 
Mascot,” had theretofore published certain false, malicious and libellous 
cartoons and editorial paragraphs, libelling and defaming him, and 
designed and ealeulated to injure and destroy his character and repu- 
tation as a man and a citizen. He further represented that he feared 
thatthe wicked, wanton and malicious libels, which had been made 
upon him in a prior issue of said newspaper, would be repeated in the 
next and in other future issues, and would thereby inflict upon him 
further irreparable injury and damage; wherefore, he prayed for and 
obtained, on a bond of fifty dollars, a writ of injunction, “ enjoining, 
restraining and prohibiting the said defendants and each of them from 
publishing or causing to be published in any manner, and particularly 
in ‘ The Mascot,’ to be issued on the 29th of April, 1882, or in any and 
all future issues of said * Mascot,’ any defamatory cartoon or caricature 
of petitioner, and from naming or alluding to petitioner in any way 
caleulated to disparage him in the estimation of the community, and 
that after due proceedings are had herein, said injunction may be made 
perpetual.” 

No other relief was asked. 

After the issue and service of this injunction, which issued according 
to our practice ex parte, the plaintiff, averring the defendants had 
wilfully disregarded and disobeyed said injunction by publishing in a 











SUPREME COURT OF LOUISIANA, 





Stste ex rel. Liversey et al. vs. Judge Civil District Court. ‘2 





subsequent issue of the Mascot, grossly libellous matter against him, 

took a rule upon defendants to show why they should not be punished 

for contempt. 
In return to this rule, the defendants filed their answer, substantially 


2 a 





averring that their right to publish a newspaper, and to express and t 
insert therein, without prior restraint, what they, as editors and pro- ' 
prietors, think right and proper, is protected by the fundamental prin- t 
ciples of republican government and by the Constitutions of the State 
and of the United States; that courts have no power, by injunction, to 1 
abridge, destroy or restrain the exercise of this right; that the injune- 
tion issued was improvident and beyond the jurisdiction and power ' 
of the court; that they were not bound by the same, but that their 

constitutional right continued as if the same had not been issued ; that 
as to the question of fact whether the publications charged as violative | 


of the injunction, were or not libellous or defamatory of plaintiff, that 
was a question upon which they were entitled to a hearing and to a 
trial, and to a trial by jury, if they so desired, and that the Judge was 
incompetent to pass upon the same on a rule for contempt, and could 
not do so without prejudicing the merits of the case ; and, disclaiming 
any intention to be in contempt of the court, they asked that the rule 
be discharged. 

Thereupon, the court, after hearing evidence on the part of plaintiff, 
defendants offering none, made the rule absolute, and committed the ‘ 
defendants to imprisonment in the Parish Prison for the term of ten 
days, which sentence is now in process of execution. 

The said defendants, appearing as Relators in the instant cause, upon 
appropriate allegations, the nature of which may be inferred from the 
foregoing statement, apply for the writs of certiorari and prohibition, 
and pray that all of the proceedings in the said suit of Van Benthuysen 
vs. Liversey et al., including the injunction, be decreed to be abso- 
lutely null and void, and that the same be set aside, and that further 
proceedings in the cause be prohibited. 


I, 


It is to be observed that the power of the District Court to take eog- 
nizance of the cause referred to, depends entirely upon its power to 
issue the preliminary injunction applied for. The only relief sought 
is, in limine, the injunction, and, on final hearing, a judgmeat perpetu- 
ating the same. 

If we hold that the court was without power to issue the preliminary 
injunction, and should annul the same, that would be an end of the 
suit, because it would eliminate the entire subject matter thereof. 
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II. 


The Constitution of the State of Louisiana contains a Bill of Rights. 
Such Bills are modelled upon the famous English Bill of Rights, and, in 
the language thervof, are intended as public declarations of the “ true, 
ancient and indubitable rights of the people.” 
the general principles of republican government, and of the fundamen- 
tal rights of the citizen, rights usually of so fundamental a character, 
that, while such express declarations may serve to guard and protect 


They are declaratory of 


them, they are not essential to the creation of such rights, which exist 
independent of constitutional provisions. 

In our Bill of Rights, side by side with the rights of bearing arms, of 
religious freedom, of free speech, of assembly and petition, of habeas 
corpus, is found the declaration that “ no law shall be passed abridging 
the freedom of the press.” 

A similar provision has existed in every Constitution of this State, 
exists in the Constitution of the United States and that of every State 
of this Union. It is a principle of English and American government, 
and whatever variety may be found in the forms of expression used in 
different instruments, they all signify the same thing, and convey the 
general idea which is crystallized in the common phrase, “ liberty of 
the press.” This is what the Constitution intends to recognize and to 
guarantee, and in order to ascertain what meaning and effect to give 
to the Constitution, we have only to inquire what is meant by “liberty 
of the press.” 

We have not far to go. Even so elementary a work as a law dic- 
tionary fully defines the phrase as follows: ‘‘ This expression imports 
freedom from any censorship over what shall be published ; exemption 
trom control in advance over the dissemination of ideas by printing. 
It does not import that one may not be mulcted in damages or punished 
for what he has published, if, after the act, it is shown to be contrary 
tolaw, but that he shall not be restrained beforehand. The favorite 


. idea in England and America has been that every person may freely 


publish what he sees fit, and any judgment of the law upon it shall be 
reserved till afterwards.” Abbott’s L. D., ‘“ Liberty of the Press.” 

Perhaps in the whole range of legal propositions, susceptible of dis- 
pute, there is not one that commands so unanimous a concurrence of 
judges and jurists. 

** Liberty of the press,” says Delolme, “ consists in this: that neither 
courts of justice, nor any other judges whatever, are authorized to take 
notice of writings intended for the press, but are confined to those 
which are actually printed.” Delolme, Const. of Eng. 254; 4 Black- 
stone Com. 151; Story on the Const. § 1889; 2 Kent’s Com. 17, et seq ; 
Cooley’s Const. Lim. 420, et seq. ; Townshend Slander and Libel, § 252. 
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The Constitutions of several of the States contain provisions 
expressly embodying the above ideas. Thus that of Maine says: 

‘Every citizen may freely speak, write and publish his sentiments 
on any subject, being responsible for the abuse of this liberty.” 

So in those of New York, New Jersey, Pennsylvania, Delaware, 
Maryland, Ohio, Illinois and numerous other States. Although the 
provisions in these several Constitutions are fuller in expression than 
that of our own, they are generally found like ours, in Bills of Rights, 
and are merely intended to convey the recognition of the same general 
principle, “liberty of the press ” as a fundamental right of the citizen. 
We are to construe and give effect to our provision, precisely as if it 
declared, in the language of the Constitution of Minnesota, “ the 
liberty of the press shall forever remain inviolate, and all persons may 
freely speak, write and publish their sentiments on all subjects, being 
responsible for the abuse of such right.” 


Il. 


Having thus concluded that the meaning and effect of Art. 4 of the 
Bill of Rights in our present Constitution are to proclaim and guarantee 
the principle of “ liberty of the press,” as understood and established 
by English and American law, and having ascertained the extent and 
meaning of that principle, we are next to inquire whether any court 
can have power, authority or jurisdiction to restrain, suspend or abridge 
the exercise, by any citizen, of a right declared absolutely to belong to 
him by the Billof Rights embodied in the fundamental law of the State. 
Courts necessarily derive all their powers from the Constitution and 
laws of the State. They can have no power which the Constitution 
withholds and which no law could conferupon them. It will be admitted 
that there are many human rights entirely beyond the control of 
judicial power. A court’s injunction prohibiting a man from eating, 
or drinking, or walking, or lying down, would, of course, be the merest 
brutum fulmen. Perhaps few would deny that an injunction restraining 
a citizen from bearing arms, would be equally inoperative ; or one 
restraining citizens from assembling and petitioning the government 
for redress of grievances; or one prohibiting the free exercise of 
religion. Why? Because these are fundamental rights, recognized 
and declared to be such in the Bill of Rights. But how can a different 
rule be applied to any other right similarly guaranteed by the same 
Bill of Rights ? 

Suppose the Legislature were to pass a law authorizing any person, 
on presenting a petition to a court representing that he feared that the 
proprietors of a newspaper, or other parties, would publish, or cause to 
be published, libellous or defamatory matter concerning him, to obtain 
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from the court an injunction restraining the publication of such matter, 
and authorizing the court to grant such injunction, and, during its 
pendency, to supervise the publications of such defendants on rules for 
contempt, and to decide for itself, without trial by jury or in ordinary 
form, and without appeal, upon whether the same were libellous and 
defamatory, in contravention of the injunction, and in case of so finding, 
to punish the defendants for contempt, and, under like circumstances, 
to repeat said punishment as often as occasion might require—would 
any one question the unconstitutionality of such a law ? 

It would establish a complete censorship over the press so enjoined. 
No legal distinctions are nicer than those concerning libellous and 
defamatory publications. Some are privileged and others non-privi- 
leged. How should defendants determine whether their publications 
were innocent or offensive? What they consider innocent, the judge 
might consider libellous. There would be no safe course, except to 
take the opinion of the judge beforehand, or to abstain entirely from 
alluding to the plaintiff. What more complete censorship could be 
established? Uuder the operation of such a law, with a subservient or 
corrupt judiciary, the press might be completely muzzled. nd its just 
influence upon public opinion entirely paralyzed. Such powers do not 
exist in courts, and they have been constantly disclaimed by the highest 


tribunals of England and America. It has passed into a settled rule 


of jurisprudence, that ‘‘ courts of equity will pot lend their aid to enjoin 
the publication of libels or works of a libellous nature ; even though 
the libellous publication is calculated to injure the credit, business or 
character of the person against whom it is directed.” High on Injune- 
tions, §§ 1015, 1093, and numerous authorities cited. 

In England and in the common law States of this Union, courts of 
equity alone have power to issue injunctions. They decline to do it in 
such eases, on the two-fold ground that they have no such jurisdiction, 
and that the remedy at law is ample. What is the remedy at law ? 
Nothing but an action for damages or criminal prosecution. Those 
remedies exist under our law as amply as elsewhere, and they are the 
only remedies. 

We cannot admit that the liberty of the press is less secure in 
Louisiana than in England, or in other States of this Union, or that 
courts have greater powers to control and restrain it here than else- 
where, Cases exist of authority, perhaps doubtful, in which courts— 
have interfered to prevent the continuous publication of a particular 
hurtful advertisement, or of special statements or notices injurious to 
the business of another; but no court in England or in this country 
has ever, in modern times, assumed the power to issue a sweeping 
injunction prohibiting a person generally from publishing any defam- 

o4 
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atory matter whatever concerning another, or “from naming or 
alluding to him in any way caleulated to disparage him in the estima- 
tion of the community,” like the one issued in the present case. We 
are compelled to hold that if there existed any law authorizing a court 
to issue such an injunction, it would be grossly unconstitutional. The 
exercise of such authority by a court is a direct violation of the Con- 
stitution, ultra vires, and is absolutely null and void. 


IV. 

Holding the injunction to be an absolute nullity, what is the effect 
upon the proceeding for contempt? The general rule, in matters of 
injunction, is, that where the court had no power to grant the injune- 
tion, and where the mandate is, therefore, absolutely void, the 
defendants cannot be punished for contempt for its alleged violation. 
Dwarris on Stat. p. 542; Freeman on Judgments, $137; High on 
Injunctions, §§ 1425 and 1286, and authorities there cited. 

Thus, it is said, *‘where the law imposes an absolute duty on a 
public officer and the court commands him not to perform that duty, 
he must obey the law and disobey the order of the court.” So, when 
the Constitution, in its Bill of Rights, recognizes and declares the 
existence of an absolute and fundamental right in a citizen, and a 
court enjoins him from the exercise of such right, he is authorized, 
always at his risk, to follow the Constitution and not the order of the 
court. This is not meant to authorize resistance to the orders or 
processes of the court while the same are operative. He must endure 
the consequences of his disobedience until, in some orderly course of 
procedure, he procures from competent authority the annulment of 
the mandate claimed to be unconstitutional and void; but the moment 
such annulment is pronounced, his condemnation for contempt falls 
with it, and his sentence, though not completely exeeuted, expires. 

The case of State ex rel. Follett vs. Rightor, 32 A. 1182, contains 
matter apparently opposed to this view. But that case dealt with 
questions and rights much less fundamental in their character than 
those here presented, and is, in many respects, distinguishable from 
this. 

Besides, in the exercise of our supervisory jurisdiction, under Art. 
90 of the Constitution, we are not absolutely controlled by technical 
Tules of proceeding. 

As before intimated, we regard the injunetion herein as standing 
upon the same plane as an injunction restraining a citizen from bearing 
arms or from exercising the most sacred right, and it, therefore, fur- 
nishes a case for the liberal exercise of our supervisory power. 
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We have, heretofore, laid down general rules by which we should be 
guided in the administration of this extraordinary power, and we will 
not be accused of a disposition to stretch the same. But, in view of 
the obvious purposes had in view by the framers of the Constitution, 
we have been careful to reserve our discretionary right to make 
exceptions to such rules, in cases of urgent public importance and 
interest such as we consider the present one to be. State ex rel. City 
vs. Judge, 32 A. 540; State ex rel. Sinnott vs. Falls, Id. 553. 

In conclusion, we would disclaim all intention to reflect upon the 
motives or even the conduct of the distinguished judges whose action 
we have reviewed. No officers of this commonwealth would be less 
likely, knowingly, to assault the liberty of the press or the constitu- 
tional rights of any citizen. 

It is to be remembered that the questions are new in this State; that 
the judge who granted the injunction was called upon to act instanter 
on the face of the papers, and without the opportunity which we have 
had of examining the matter, and that the judge who acted on the pro- 
ceeding for contempt, was considering merely the violation of a 
mandate, not issued by himself, but by a brother magistrate. 

We join the counsel in this case, in common with all wise and just 
men, in reprobation of abuses of the liberty of the press. It is the 
duty of all good citizens, as well as magistrates, to apply vigorously 
and fearlessly the remedies which the law provides for such abuses, 
both civil and criminal. 

Nothing would threaten the permanence of the liberty of the press 
so gravely as its degeneration into unbridled licentiousness. 

But libel and slander, like other crimes and offenses, are the subjects 
of punitory, and not of merely preventive, remedies. The Constitution 
rules over all. 

It is, therefore, ordered, adjudged and decreed, that all the pro- 
ceedings in the matter No. 5923, on the docket of the Civil District 
Court for the Parish of Orleans, entitled, W. Van Benthuysen vs. Jos. 
Liversey et al., be declared null and void, and be set aside. 

The Chief Justice dissents, and Justices Poché and Todd concur in 
this opinion and reserve their right to file concurring opinions. 


DISSENTING OPINION. 


BermupeEz, C.J. The only questions which can be inquired into on 
this application for a certiorari and for a prohibition, relate to the 
regularity of the proceeding and to the jurisdiction of the court. 

The case on the rule for contempt is an independent proceeding, 
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upon which the suit for an injunction can have no other bearing than 
that it isa judicial proceeding, in which a writ of a prohibitory char- 
acter has issued to parties who are now the Relators before this Court. 

Whether the writ of injunction was properly or improperly allowed, 
is not a question for investigation and determination in the present 
proceeding, provided the court which granted it had jurisdiction over 
the subject matter in which it was sought. If it had that jurisdiction, 
even doubtfully, the legality or illegality of the writ cannot be tested 
in this proceeding, for the obvious reason that it would be deciding 
not only the right to the conservatory process, but also the merits of 
the injunction suit, in independent and disconnected proceedings, not 
at all germane, contradictorily only with the judge of the court whose 
dignity, it is alleged, was offended. It is putting an immediate end to 
the injunction suit. 

It is only where a court, under no possible circumstance, can have 
jurisdiction over a subject matter and issues therein an injunction, 
without any authority at all, that a disregard or violation of its pro- 
hibitory orders can be justified; but where it may well be that the 
court has jurisdiction, and where it is apparent that a plea to its juris- 
diction has not been made and, therefore, not overruled, a violation of 
the writ may well be visited with the punishment which all courts 
have the inherent power of inflicting. 

If, for instance, a court was to issue an injunction restraining the 
Legislature from assembling, the Governor from exercising his 
functions, this Court from discharging its duties, a citizen from bearing 
arms openly, any person from the free exercise of his religion, the 
people from peaceably assembling, citizens from petitioning the gov- 
ernment for a redress of grievances, the editors or proprietors of a 
newspaper, or any individual from publishing anything at all, without 
previously obtaining permission or authority to do so, an infringement 
of. such injunction, however wilful, intentional, open and repeated, 
could not be punished for contempt, because it would be manifest that 
on the face of the writ, the court could, under no imaginable cireum- 
stance, be justified in making such orders, and because the infraction 
of the same could, in no conceivable case, work any injury, for which 
a suit in damages would lie, inasmuch as the exercise of constitutional 
rights can wrong no one, in any supposable contingency. 

In the present case, the proceeding by rule for contempt was 
regular, and the court had jurisdiction to punish for contempt, if it 
thought the writ had been violated. 

It does not appear that a preliminary defense has been filed and 
overruled in the injunction suit. It is not pretended that the District 
Court usurped the jurisdiction belonging to another court. 
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It is claimed that it has no jurisdiction, no power, over the subject 
matter of the suit, that it cannot entertain the demand, hear, try and 
determine the questions presented, and, therefore, could issue no 
injunction in protection or vindication of the rights averred by the 
plaintiff in the suit. 

If ‘the ease be unappealable, a prohibition, on proper averments, 
would bring up the question of power or jurisdiction, raised as to the 
main suit, so as to enable this Ceurt to express an opinion on the 
subject. If it be appealable, the same question of power or jurisdiction 
could be reviewed on appeal. 

Until the wise and solemn requirements of the law shall have been 
observed,-to test the power or jurisdiction of the District Court in the 
injunetion suit itself, this Court has no authority to overleap the 
barrier imposed by law. 

Whatever may be the provisions incorporated in the paramount law 
of the land and in the local organic law, protective against an abridge- 
ment of the freedom of the press, and whatever may be the privileges 
and immunities thereby secured, it is not manifest that the District 
Court had no jurisdiction over the subject matter and could not have 
issued and enforced the injunction. 

Two District Judges of learning and ability, of undoubted integrity, 
one making the order for the writ and another enforcing obedience to 
it, cannot be so blind, ignorant or reckless, as to have unheeded the 
constitutional safeguards invoked or dealt lightly with the question 
presented. 

They may have consulted a different law dictionary, Bouvier’s for 
instanee, which enjoys some popularity, and which defines liberty of 
the press to be “the right to print and publish the truth from good 
motives and for justifiable ends,” referring to authority. 

Hence, as such want of power or jurisdiction over the subject matter 
was not dazzling, the action complained of should not be presently 
disturbed, on the ground of the absence of such power. It is safer and 
wise to wait until the issue is presented in the suit itself. It would 
have been better practice to have songht relief in the case itself, which 
this Court might have granted, in the exercise of its supervisory powers, 
in a case of importance or urgency. 

However probable it be, that on the trial of an issue in the injunction 
suit, it might be held that the remedy should not have been allowed, it 
should not be so declared now, in the absence of the plaintiff, who has 
not had his day in court, and contradictorily alone with the District 
Judge. It is only when the time comes and when the mat*er is prop- 
erly presented, that the question can be legally solved. 
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Provisions of equal sacredness and magnitude, in both systems, 
loudly proclaim that all courts shall be open, that every person shall 
be entitled to claim protection for life, liberty, property, reputation 
and for all rights, aud shall have adequate remedy by due process of 
law, and justice administered without denial or unreasonable delay. 

A suppression of either of those inalienable rights, would be an 
arrogation of powers intentionally denied and withheld, and a despotic 
annihilation of the palladium of American security and independence. 

Levy, J., absent. 








No. 85282, 
STATE OF LOUISIANA Vs. JOHN PATAMIA. 


The power of the City of New Orleans to inflict fine or imprisonment is confined and restricted 
to transgressions of ordinances under its police power, and cannot be extended to trans 
gressors of ordinances looking to revenue, Reaffirming Municipality vs. Pance, 6 A. 515: 
and State vs. Manessier, Opinion Book 53, p. 237. 


Reis from the Second Recorder’s Court of New. Orleans. 


C. F. Buck, City Attorney, Wynne Rogers, for Plaintiff and Appellee : 


Ordinance No. 7668, A. S., is not repugnant to the provisions of Arts. 1, 203, 218 and 206 of the 
Constitution of 1879. 

“Tt does not interfere with the citizen in the enjoyment of life, liberty and property.” It is 
not a tax upon property, nor a license to pursue any particular calling 

Ordinance No. 7668, A. S., is a prohibitory one. It prohibits the sale of comestibles at certain 
places and at certain hours of the day, as mentioned in its provisions. 

The penalty is for the violation of the probibitory clauses of said ordinance, and not to entorce 
the collection of any dues mentioned therein. 

The general powers of the City under its charter are sufficient to warrant their enacting the 
necessary ordinances, controlling the management of public markets and the sale of 
comestibles, in the interest of the public. 2 La. p. 217; 27 An. p. 417; Lamarque vs. City 
of New Orleans, 1st McGloin, p. 28. 

These comestibles were sold at and on the wharves of New Orleans, within her corporate 
limits. 

W. C. Flower, H. Renshaw, Jr., for Defendant and Appellant: 


The ordinance complained of is opposed to the following articles of the Constitution of 1879, 
viz: Arts. 203, 218, 206, and 1; and also to Sec. 12, (§§19-20) of the Charter of New Orleans, 
(Act 7 of E. S., of 1870.) 

The ordinance is unreasonable ; is in restraint of trade, and is not impartial.—16 Pickering, 
125; 5 Cowen, 462. ; 

The City has no authority to eaforce the collection of taxes, licenses, or dues, by fine or 
imprisonment.—See cases of Municipality No. 1 vs. Pance, 6 An. 515; and case of State 
vs Mannessier, (Opinion Book No. 53, p. 237.) 

The ordinance is ultra vires. 

It deprives one person of his property for the benefit of another, without any corresponding 
advantage to the person so deprived,—31 An. 66. , 

The ordinancé assumes to operate beyond the corporate limits of New Orleans.— Act 7 of E. 

S. of 1870, §1 and 2; 5 La. 465; 17 La. 574; 9 A. 323. 
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The opinion of the Court was delivered by 

PocuE, J. This is an appeal from a sentence of ten dollars fine and, 
in default, to an imprisonment of twenty-four hours, and it involves 
the legality of Oxdinance No. 7668, Administration Series, of New 
Orleans, which defendant admits to have violated, by selling potatoes 
within the prescribed limits and hours, and which reads as follows: 

** Be it ordained, That Section 24 of Ordinance No. 6784, be amended 
and re-enacted,so as to read as follows: 

‘That no person shall be permitted or allowed to sell from any 
lugger, pirogue, tlatboat, or other small craft, landing or lying between 
the lower line of St. Ann street, and the upper line of Esplanade 
sireet, during market hours, any fruits, vegetables, or other articles 
of food usually sold in the public markets, without paying to the 
Administrator of Commerce, or the market lessee or lessees, the sum 
of one dollar per day, for every day they are so selling; and any per- 
son violating the provision of this Ordinance, and this Section, upon 
being found guilty thereof, before the recorder, or police magistrate, 
having jurisdiction, shall be fined in a sum not less than ten dollars, 
nor more than twenty dollars, or imprisoned for a term not to exceed 
ten days.” 

Among other errors charged by the defendant, he urges that under 
the laws of the State and under its charter, the City of New Orleans 
has no power to enforce the collection of its revenues by fine or impris- 
onment. 

The defense involves the proper construction of the ordinance under 
which the defendant has been prosecuted and condemned to pay a fine, 
or to be imprisoned. 

The ordinance does not make it an absolutely penal offense to sell 
potatoes within the prescribed limits, but the penalty attaches to the 
party who earries on that trade without first paying the sum of one 
dollar a day for every day on which he may sell. Hence, it is clear 
that the Act in itself is not prohibited, but, on the contrary, it is spe+ 
cifically authorized ou the condition stipulated in the ordinance. It is, 


thérefore, impossible to es¢ape the conclusion that the ordinance is 


framed with the evident intent and object of raising a revenue, and 
that it cannot be tortured or explained out of its true and unambiguous 
meaning, so as to be construed as an ordinance depending upon the 
police power of the City. 

In the case of the State vs. A. Manessier, Opinion Book No. 53, p. 
237, we had occasion to construe and pass upon a similar ordinance, 
and we held that it was illegal and could not be enforced. 

In that case the defendant was prosecuted for selling ice-cream 
without paying the required license, and he had been sentenced under 








752 SUPREME COURT OF LOUISIANA, 





Utz vs. Utz and Peck, Sheriff. 





an ordinance providing a penalty by fine or imprisonment, against 
persons following that trade without paying their license. 

We then held that the only power of inflicting fine or imprisonment 
conferred to the City of New Orleans, “ was for the punishment of 
transgressions of police regulations,” and that such power could not be 
extended to “violations of ordinances looking to the raising a revenue 
for the City.” 

A similar ruling was made in the case of Municipality No. 1 ys. 
Pance, 6 An. 515. 

We see no feature in this case differing from these two cases, and 
we must hold that part of the ordinance which provides a penalty by 
fine or imprisonment for its infraction, as illegal, null and void. 

We abstain from any expression of opinion on the other defenses 
urged by the defendant, involving the right of the City to exact the 
payment of dues or license for the privilege of following this particular 
trade within the limits prescribed in the ordinance. 

It is, therefore, ordered, adjudged and decreed, that the sentence of 
the Recorder’s Court be annulled, avoided and reversed, that the pros- 
ecution against John Patamia be dismissed, and that he be discharged 
from arrest and custody. 

Bermudez, C. J., concurs in the decree. 

Levy, J., absent. 








No. 8483. 


GABRIEL Utz vs. LoVELL Utz AND H. W. Peck, SHERIFF. 


Where two separate notes secured by the same mortgage are drawn in favor of different 
individuals, either mortgagee may sue to enforce his mortgage rights without a joinder of 
the other. 

A verbal acknowledgment of a devt made to any person, whether in the presence of the 
creditor or not, will interrupt prescription. 


PPEAL from the Eighth Judicial District Court, Parish of 
Madison. Delony, J: 


J. W. Montgomery, J. C. Seale, for Plaintiff and Appellee: 


1, The burden of proof of the interruption of prescription of a promissory note after prescrip- 
tion has accrued, falls upon the holder, and an indorsement of a payment after it is pre- 
scribed is not sufficient to interrupt prescription. The parol testimony of the holder is 
not admissible to establish the interruption. Written prootalone is admissible. 21 A. 293. 

2. A partial payment indorsed on anote without other proof as to date and payment, will 
not interrupt prescription. 11 R. 449; 4 A. 419. 

3. A conditional offer to pay a note, not accepted by the creditor, will not interrupt 
prescription. 11 A. 184. 

4. A promise to settle, provided a claim in compensation be allowed, will not interrupt 
prescription. 11 A. 83. 
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5. Admission of the execution of a note with the assertion that it was not really due, because 
extinguished by compensation will not interrupt prescription, so if the admission be 
made with the assertion that is subject to a future settlement with the holder. 11 A. 212. 


H. P. Wells, J. B. Stone, for Defendants and Appellants : 


Any verbal acknowledgment of a debt will interrupt prescription. C. C. 2519, 3552. 
The acknowledgment need not be made to the creditor himself, but may be made to any one. 
C. C. 3519, 3552; 2 A. 314; 3 A. 323. 


The opinion of the Court was delivered by 

Pocuk, J. Plaintiff resists the execution of a mortgage securing a 
note of $4,006, executed by him on August Sth, 1867, and rests his 
injunction on the following grounds : 

1. That the mortgage being a joint contract in favorof Henry 8. Utz 
and Lovell Utz, neither one has the right to proceed alone. 

2. That Lovell Utz has shown no cause of action for executory 
process. 

3. The extinction of the debt by the prescription of five years. 

First. The act of mortgage itself answers the first ground. It was 
intended, as it purports, to secure two notes: one described as the 
property of Henry 8. Utz, and the other now sued on as the property 
of the defendant in this case. The mortgage, therefore, enured to the 
benefit of each note separately, and clearly recognized the power of 
either mortgagee to enforce his rights at his option, without reference 
to, or joinder of, the other mortgagee. 

Second. The second ground is manifestly frivolous, and has not even 
been pressed on appeal, as the seized debtor evidently relies solely on 
his plea of prescription. . 

Third. As the note is prescribed on its face, the defendant concedes 
that he has the burden of proving an interruption of prescription. 

In order to accomplish this he offers his own testimony, showing 
repeated acknowledgments of the debt by plaintiff, beginning at the 
first year after the execution of the note, renewed every year until the 
time of filing his suit in executory process, and he also offers the testi- 
mony of several other witnesses who, in our opinion, fully corroborate 
his evidence on every material point. 

True that testimony is flatly contradicted by plaintiff, who swears 
that he has never made an unqualitied acknowledgment of his indebt- 
edness on the score of this note. 

But the preponderance of the evidence largely weighs in favor of 
defendant’s position, and proves conclusively to our minds a valid and 
legal interruption of prescription on the note in suit, by acknowledg- 
ments of the debtor, by a part payment made in 1870, and by acknow]l- 


edgments made to third parties in 1872 and in 1875. 
95 
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It is no longer an open question in our jurisprudence, that such 
acknowledgments, even when made to third persons and not in the 
presence of the creditor, operate a valid, legal and binding interruption 
of prescription. C. C. 3519; C. C. 3552; 2A. 314, Erwin vs. Lowry ; 
3 A. 324, Succession of Harrell. 

Plaintiff contends that written proof alone is admissible to show 
interruption of prescription, and he relies on the decision in 21 A. 293, 
Offut vs. Chapman. 

But that decision, which is predicated on Act No. 208 of 1858, now 
Art. 22738 of our Civil Code, does not bear him out, for it treats of an 
attempt to show, by parol testimony, an acknowledgment of a debt 
evidenced by writing after prescription had acquired on the note. 

A broad distinction exists between acts of a debtor which have the 
effect of interrupting prescription, while it is running, but before it has 
been reached or acquired, and acts of a debtor, having for object to 
take a debt out of prescription, after it has been acquired. 

In this case, the first act of acknowledgment of the debt by plaintiff 
is alleged to have acerued in 1868, the second in 1870, long before the 
year 1872, during which prescription would have acquired, if not previ- 
ously interrupted. 

The judgment of the lower court was in favor of plaintiff, and is 
erroneous. 

It is, therefore, ordered, that the judgment appealed from be annulled, 
avoided and reversed ; and it is now ordered, adjudged and decreed, 
that plaintiff’s injunction be dissolved, and his action dismissed at his 
costs, in both Courts, 

Rehearing refused. 








No. 8428. 

PAGE M. BAKER ET AL. vs. THE LOUISIANA PORTABLE RAILROAD Co. 

As a general principle, courts have no jurisdiction to appoiut receivers for corporations in the 
absence of express statutory authority. 

This Court has recognized no exceptions to this rale, unless when the corporate property is 
abandoned, or when there are no persons authorized to take charge of or conduct ite: 
affairs. 

Such power has never been claimed in case of an existing corporation, whose charter has 
neither expired nor been declared forfeited, and which is equipped with competent officers. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


A. Goldthwaite, for Plaintiffs and Appellants: 


Corporations may be equitably liquidated in a court without a forfeiture of charter or 
dissolution. 
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When a majority of the shareholders refuse to administer a corporation and hold no election 
for officers and abandon its affairs. a court, under Article 21, C. C., will interfere in behalf 
of a minority, and liquidate the affairs of said corporation. 

Shareholders who have paid up their sh res have a right to recover the excess they have paid 
over what the ordinary shareholders have paid, from the corporation. 3 Rob. 510. 


Nicholls & Carroll, for Defendant and Appellee : 


Proceedings brought as tatrix of parties whe were really majors when suit was brought, are 
radically null ab initio, aud must be commenced anew. 

The majors interested in the subject matter of the suit cannot adopt and ratify the proceed- 
ings so as to authorize the further prosecution of the suit, under the original petition and 
citation. 

That which has no legal existence, cannot be ratified. Tutorship is limited to minors. It is 
legally impossible that majors should appear in court through a tutor. 

It is of the essence of valid legal proceedings that the ivitial proceeding, when brought by a 
party claimiog to hold a trust derived from the law aud not from contract, should be 
instituted in a capacity possible under the law. 

Parties with proper capacity from first to last, are essential to the validity of legal proceedings. 
Dagas vs. Truxi'lo, 15 A. 116; 3 La. 300. 

‘* Trusteeship,” as conferring lezal capacity under such designation to institute suits for 
another person, is unknown in Louisiana. 

After exception taken to plaintiff's capacity, facts which are necessary to be proved to 
sustain the capacity must be shown by evidence regularly taken, and not by mere recital 
in act sous seing prive. 

Rights of parties un exception must be tested by state of affairs existing when exception was 
taken. 

ON THE EXCEPTION—NO CAUSE OF ACTION. 

The holder of “fully paid up” stock, in an ‘insolvent’ corporation, ‘owing debts it is 
wholly unable to pay,” is without interest to ask that the corporation assets and affairs 
should be placed in the hands of a receiver. Under Section 690, of the R. S., he has 
nothing to fear from the continued possession of assets by the corporation officers, and on 
the other hand, he has nothing to hope or gain from winding up the corporation. If 
creditors or the State are interested in bringing this about, it is for them to act. 3 
Rob. 325. 

The whole body of express law, on the subject matter of this litization, is found under the 
heading of Sequestration in the C. P., and in Sections 688 and 731 of the R.S. Plaintitfs 
do not pretend to fall under the provision of such laws or to be acting under them in this 
proceeding. 

The plaiutiffs claim that the courts of Louisiana are authorized, not by Statute, but under 
general equitable powers, totake, without bond or security, at the instauce of a stock- 
holder, the property of an existing corporation, out of the possession, control and admin- 
istration of officers legally in office under the charter, and transfer them to the possession. 
control and administration of a receiver appointed by the court. 

The defendant denies the existence of any such right or power on the part of our courts” 
High on Receivers, Secs. 287, 288, 298 and 749; French vs. Gifford, 30 Iowa, 148; 3 
Oregon, 77. 

If such power existed, it could only exist as incidental and ancillary to a suit fur the dissolu- 
tion of the corporation or forfeiture of its charter, and then only after judgment. High 
on Receivers, Sec. 307. 

Dissolution or winding up of a corporation can be accomplished only in two ways by 
stockholders : 

1. In the manner provided for in the charter, if the charter determines the method. 

2. In the mode prescribed by the general law, (Sec. 687, R. S.,) if the charter be silenton the 

point. Brice, p. 636, note; Ibid, p. 72; 1 Cal. 56. 
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Courts are powerless to break up the contract of the parties, or to stretch their authority to 
frame remedies not given by law. 10 Md. 500; Uhl vs. Dillon, 32 An. 1225. 

Omission on part of managers of a corporation to do some act or wrong on their part, either 
accomplished or about to be accomplished, does not authorize an attack against the body 
corporate, (3 Oregon, 77) or the placing of its affairs in the hands of a receiver. 

The remedy is either by mandamus to enforce the duty, or by injunction to restrain the 
wrong, or displacement of the board. either through an election or through a general 
meeting of stockholders. High on Receivers, §749; Brice, Ultra Vires, p. 670 (Note); 
Angell & Ames, Corp. § 700; Samuel vs. Halladay, Wovl, 400; 3 Oregon, 77; 6 Barb. 397; 
10 Nev. 167. 

The board must have been called upon, and refused to perform the act, the omission to do 
which is complained of, and these facts must be alleged. 

The failure to do the act must have resulted in injury: had the act been done and matters 
would still be as they are, the complaint is groundless, as where it is affirmatively shown 
that acts of omission or of commission by a managing board would be approved and 
confirmed, if submitted to a general meeting of stockholders. 

So, a failure to order an election for directors amounts to nothing, when the complaining party 
affirmatively shows that had an election taken place, the same board would have been 
re-elected. 

It is no part of the duty of a board of directors to inaugurate proceedings to dissolve and wind 
up the corporation. 

The courts of Louisiana have carefully refrained from the appointment of receivers. They 
have confined themselves to consent cases, in which the receiver is really the agent of the 
parties and-not strictly an officer of the court, and to cases of property abandoned, or not 
in the control and possession of any particular person, and which property, being subject 
to claims of various parties, had to be taken possession of and administered for common 
benefit. Counter authorities are either mere obtiter dicta or decisions failing to undo 
accomplished facts where objections have been either collaterally raised or raised too late. 
4 R. 517; 11 R. 418; 16 A. 238; 24 A. 349; 30 A. 162; 31 A. 64, 825. 

A party claiming the exercise of equitable powers, must have shown diligence and not 
acquiesced in the state of facts on which he bases his application. Laches bar the relief 
asked. High on Receivers, Section 314. 

More differences of opinion between a minority of stockholders and the managing body of a 
corporation, on subjects of internal management and economy, involving questions of 
judgment and policy, are not adjustable in the courts, and cannot be made the basis for a 
sequestration of corporation assets and the appointment of a receiver. The will of the 
majority is supreme, with the limitation that that will must not be violative of law, and 
must not involve breach of trust or fraud. See the leading case of Foss vs. Harbottle, 
Brice’s Ultra Vires, pp. 664, 665 and 668; Gregory vs. Patchett, 33 Beav. 595; Gray vs. 
Lewis, L. R. 8 Eq. 526; McMurdo vs. Northern Railway Company ; Hedges vs. Paquet, 
3 Oregon, 77. 


The opinion of the Court was delivered by 

FrenNeER, J. The plaintiffs allege, in substance, that they are holders 
of full paid stock in the defendant corporation; that other stock- 
holders have paid up only fifty per cent. of their shares; that the cor- 
poration has ceased active business, and is insolvent ; that the existing 
officers and directors wilfully avoid and refrain from liquidating the 
affairs of the corporation by calling in the unpaid stock and, after 
settling the debts, by distributing the surplus in such manner as to 
make the stockholders equal; that upon such administration and 
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y to liquidation, plaintiffs would be entitled to receive a large sum, 
— exceeding ten thousand dollars; that the existing directors hold only 
body half-paid stock, and are interested against enforcing such liquidation ; 

that the majority of the stockholders also hold half-paid stock, and 
| the have like interest against such liquidation and, on a new election of 


| . P . 
vs directors, would choose those who would continue the policy of the 


397; present board ; that they have, in accordance with law, applied to the —. 
attorney-general to take proceedings for forfeiture of the charter of 
the corporation, which that officer declines to do; wherefore, they 
pray for the appointment of a receiver to take charge of, administer 


0 do 


t 
sont and liquidate the affairs of said corporation. 

and To this petition the defendant filed an exception of no cause of 
—_ action, which was sustained in the lower court, from which judgment 
bee plaintiffs prosecute the present appeal. 

It affirmatively appears on the face of the petition : 

wind 1. That the defendant is an existing corporation, whose charter 
They has neither expired nor been legally forfeited. 
f the 2. That it has officers who are lawfully in office, holding over, 


r not under the terms of the charter, until their successors are elected, who 


mi have not died, or resigned, and who do not refuse to act as such 
mon 


undo 


officers, although they take a different view of their duties from that 
late. asserted by plaintiffs. 
We may remark that the petition contains no allegation that plain- 


ines tiffs have ever demanded of the officers the performance of the duties 

charged to have been neglected, and that they have been refused. 
of a This should seem, under all circumstances, to be a necessary condition 
ns of precedent to the maintenance of this action, and would, perhaps, by 


for a . ° . . * 
f the itself; furnish sufficient ground to sustain the exception. 


| and But, on general principles, we can discover no judicial power, under 

ottle, the laws and jurisprudence of this State, to grant the relief herein 

art sought, under the circumstances of this case. It is well established — 

_ that courts have no jurisdiction to appoint receivers for corporations 
in the absence of express statutory authority. High on Receivers, 
Sees. 287, 288, 292, 298, 307, 749, and authorities there cited; French 
vs. Gifferd, 30 Iowa, 148; Hedges vs. Pacquet, 3 Oregon, 77. 

To this doctrine, in its broadest -statement, there may be some 
exceptions, confined, however, to cases of extreme necessity, such as 
when the corporate property is abandoned, or where there are no 
persons authorized to take charge or conduct its affairs. 

No other exception has ever been hinted at, even in any dictum of 
this Court. Stark vs. Burke, 5 A. 740; N. O. Gaslight Co. vs. Bennett, 
6 A. 456; Brown vs. Union, 3 A. 182. 
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Such power does not exist, and has never been claimed, in case of 
an existing corporation equipped with competent officers. 

A corporation is a person, whose possession and control of its own 
property and affairs must be respected like the similar rights of indi- 
viduals. They cannot be interfered with, in preliminary proceedings 
and in advance of judgment, except in cases specially provided by 
law and on strict compliance with the requirements thereof. 

It is not pretended that there exists any statute of this State author- 
izing the relief sought herein. 

The only statutes referring to the subject are Sections 688 and 731 
of the Revised Statutes, neither of which apply to this case. 

We are not prepared to admit that petitioners are without other 
relief under the law. Their petition does not establish that they have 
resorted to any of the usual and ordinary proceedings under which 
relief, in such cases, is ordinarily found. 

We are not prepared to accept his prognostications of their failure 
as sufficient basis for judicial action. Even if tried and found wanting, 
he must avail himself of remedies recognized by law. 

Judgment affirmed at appellants’ cost. 

Rehearing refused. 

Levy, J., absent. 








No. 8601. 


STATE OF LOUISIANA EX REL. THE GULLETT GIN MANUFACTURING 
Co. vs. JAMES M. THOMPSON, JUDGE, ET AL. 


A District Court which has jurisdiction of a cause is competent to pass upon and decide all 
legal points and issues presented in a reconventional demand, and in all other incidental 
demands growing out of or connected with the main suit. p 

In such a case, the charge that the Judge has usurped authority in deciding pleas or issues 
alleged to be beyond his jurisdiction, will not entitle the party complaining to a writ of 
prohibition from the appellate tribunal, unless the record discloses a plain usurpation ot 
authority or jurisdiction, or arbitrary exercise of power by the inferior court. 


geste saga for writ of Prohibition. Thompson, Judge, Re- 
spondent. 


Russell & Marr, W. S. Benedict, for Relator : 


1. The capacity of a de facto officer of a corporation cannot be impeached collaterally. (.P. 
867 ; 25 A. 673 ; 26 A. 493; 28 A. 274. 

2. The law provides a remedy in such cases. C. P. 867. 

3. Defendant is estopped from denying the capacity of plaintiff in this case, by reason of her 
call in warranty of plaintiff in the case Holden vs. B. D. Gullett, Sr., represented by Mrs. 
M. A. Gullett, curatrix of same party. In that case she distinctly alleges that the Gullett 

Gin Manufacturing Company was represented by Albert Baldwin, acting president. In 
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that case exceptors asked for judgment against the Gullet Gin Manufacturing Company, 
thus represented. 4 A. 339; 14 A. 308. 

4. The scope of the exceptions, when reduced to their essence, is an impeachment of the 
capacity of Albert Baldwin to represent the Gullett Gin Manufacturing Company. Though 
to do so, the assault is made on the amended charter by the ingenious allegations that 
plaintit? does not represent the Company under old or original charter, and plaintiff's sole 
authority is based on the amended charter which, fur certain reasons specified, is alleged 
to be absolutely void. What cannot be allowed directly, will not be allowed to be done 
indirectly. 

Albert Baldwin and his co-directors were elected under the original charter, which 

exceptor admits to be valid. Vide Minutes of Board Directors, 31 January, 1881. 

i. The determination of the validity of the amended charteris not restrained in the case, save 
for the purpose of impeaching the authority of Baldwin, the alleged de facto officer. This 
suit is brought by Gullett Gin Manufacturing Company, represented by A. Baldwin, 
President, against a stockholder for an alleged indebtedness to the Gullett Manufacturing 
Company, and growing out of bis relation to the Company. The ailegation is, that the 
Company plaintiff was organized by act passed in 1870. The exception is, that plaintiff 
is not that Company, because deriving its sole authority from an amended charter formed 


in 1881, which exceptor says in an absolute nullity and in no manner affects the charter 
of 1870. 

As appears by the evidence the acting directory were elected under the old charter at its 

place of domicile and before the adoption of the amended charter, so if the amended charter 

is an absolute nullity, or the party suing was chosen under the old charter, the annul- 
ment of the amended charter does not affect the right to sue and claim the debt demanded, 
his capacity remains intact. 

The defects alleged in the adoption of the amended charter are, if they existed, defects 

growing out of fraud on part of certain persons and matters of form. Fraud vitiates 

contracts and all acts, but does not operate as absolute nullity. Fraud may form the basis 
of relative nullity. Relative nullities are remedied by direct action. ‘‘ Nor shall any mere 
informality in organization have the effect of rendering the charter null orof exposing any 

stockholder to any liability beyond the amount of his stock.” R. S. 1870, Sec. 690. 

*. Corporate charters, like all other written instruments legal in character and object with 
all appearance of regularity and complete in execution, cannot be collaterally impeached, 
and are to be treated as valid in any collateral proceedings, until they have been adjudged 
invalid in a proceeding to set them aside. Charges of forfeiture will not be entertained in 
collateral proceedings. Abbott Dig. Corp. p. 149. 2 Kent Com. p. 312. 13 A. 545. 

9. A party who has dealt with a corporation, participated in its organization, or in any 


~ 


manner dealt with it so as to give it credit, or recognize its existence, cannot be heard to 
impeach it. Wiltz vs. Peters, 4 A., 339, and authorities cited. Vredenberg vs. Behan, 
33 A. 636; E. Pascagoula Hotel vs. West, 13 A. 545. 

10. Charters and acts of incorporation are subject to the general rules for the interpretation 
of agreements between individuals. Atchafalaya Bank vs. Dawson, 13 La. 497. 

11. The amended charter in this case is, in its purposes and objects, sanctioned by Jaw as 
well in its form; it recites all the facts necessary to give it validity; it.purports to be 
adopted by the requisite number of votes at a meeting when the requisite number of stock- 
holders (three-fourths) were present and signed the project as it exists in the notarial act, 
including defendant administratrix and her intestate, being legal in form and purpose; 
like agreements between individuals, it cannot be collaterally impeached, specially at a 
period nearly twelve months since its promulgation and registration, and specially also 
by parties who participated in its adoption. R. S. 1870, Secs. 683, 685, 690, 686; 13 La. 
497; 15 La. 26; 4 A. 339; 33 A. 636; 13 A. 545. 

12. When a corporation has forfeited its charter that forfeiture cannot be inquired into 

collaterally. Until duly forfeited by proper proceedings to that end it has capacity to sue. 

13 La. 497; 15 La. 26; Kent Com. 312. 
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13. The questions involved are now pending in a suit in the United States Court for Eastern 
District, La., at New Orleans, between the same parties or contradictorily with same 
defendant. Vide proceedings in said Court, 7 N. S. 187; 8A. 15; 4A. 520; 5A. 44; 
26 A. 113; 33 A. 768. 

14. Lis pendens, nearly akin to res adjudicata, is allowed to prevent harassment by an infiui- 
tude of suits and conflict of jurisdiction; it rests upon a wise public policy. 4 A. 420; 
Dick vs. Gilmer, C. P. 335. ; 

15. Lis pendens may be urged by plaintiff on the trial, or he may plead it. Pierce vs. Miller, 
3 A. 354. Union Bank vs. Lobdell, 10 A. 130. 

16. The pendency of the suit plead lis pendens may be in a different court, so that it be a 
court of competent and concurrent jurisdiction. C.C. 335. Vonwyck vs. Gaiues, 13 A. 
235; Rochereau & Co. vs. Lewis, 26 A 581. 

The plea of misjoinder of Mra. Gullett, as administratrix and individually, in case Gullett Gin 
Mannfacturing Company vs. Mrs. Gullett, administratrix and individually, is not tenable. 
All the effects reciprocally possessed by buth hasband and wife during marriage, and at 
its dissolution, are presumed to be common effects or funds. The stock charged to have 
been obtained by Mrs. Gullett individually, like that charged to have been issued to her 
intestate, B. D. Gullett, Sr., is presumably community property. The joinder is therefore 
proper. R. C. C. 2405 (2374). 

The suit is really for what is community property presumably, though held by the two spouses 
separately. 


E. Howard McCaleb, same side : 


Where evidence, under an issue legally presented, is sought to be introduced, the proper 
practice is to object to such evidence, rather than move to strike out the allegation. 2) 
An. 193; 21 An. 271. 

The law authorizes issuance of writs of prohibition to prevent usurpations of jurisdiction by 
inferior courts in just such cases as the instantone. C. P. Arts. 846 et aq.; High's Ex. 
Leg. Rem., Prohibition §762 et seq. 

The regularity of the corporate organization cannot be questioned collaterally. Boone on 
Corporations, §34; Angell & Ames on Corporations, Chap. XXI, Quo Warranto. 

Tt can only be done by suit under Intrusion Into Office Act, and proceedings in conformity 
with the Articles of Code of Practice relating to the writ of quo warranto. Rev. Statutes, 
Sec. 2593 et seq.; C. P. Art. 867 et seq. 

The State is a necessary party tosuch a suit. Abbott's Dig., Law of Corporations, vo. Officers 
Quo Warranto. . 

An injunction cannot issue from a District Court and be made operative beyond the territorial 
limits of that court. C. P. Arts. 125, 129. 


Ellis & Ellis, E. D. White, for Respondent. 


The opinion of the Court was delivered by 

Pocus, J.. This is an application for a writ of prohibition and is 
predicated upon the following proceedings and facts : 

Relator sued Mrs. Gullett in the Eighteenth Judicial District Court, 
Parish of Tangipahoa, for the recovery of seventy-five shares of stock 
of said Company, worth $7,500. 

Defendant first excepted, on the ground that the plaintiff in that suit 
was not the real Gullett Gin Manufacturing Co., duly represented, but 
a mere pretender, without power or capacity to stand in judgment, 
and she subsequently waived her exception and pleaded to the merits. 
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With her answer she coupled a reconventional demand praying that 
an amendment to the original charter of the Company, adopted in 
January, 1831, under which the officers representing the corporation 
in the suit were elected, be declared null and void, for reasons which 
it is not necessary to enumerate in this opinion; and that the original 
charter, adopted in February, 1870, be declared as the sole legal charter 
of the corporation. 

During the absence of the District Judge from the Parish, she pre- 
sented a petition, made part of her reconventional demand, and obtained 
from the clerk of the court an injunction restraining the president and 
directors from doing certain acts alleged to be injurious to her interests 
and to her reconventional demand. 

At the ensuing term of the court, the Relator herein moved for the 
dissolution of the injunction, on the ground that it had been illegally 
issued by the clerk, and on a bond insufficient in amount; which 
motion was overruled by the lower court. 

During the progress of the trial, plaintiff in the original suit 
objected to the introduction of evidence in support of the reconventional 
demand, on the following grounds, substantially : 

1. That the legal status of the plaintiff corporation and the legality 
of its amended charter could not be inquired into collaterally. 

2. Want of proper parties necessary to the decision of such an issue. 

3. That the defendant was estopped by many acts recognizing the 
existence of the corporation, from now denying its legal existence, and 
that she was further estopped by similar acts of her deceased husband, 
whom she now represents as administratrix. 

4. The plea of lis pendens by a suit pending in the United States 
Cireujt Court. 

To the ruling of the court disposing of said objections, plaintiff 
reserved a bill of exceptions. 

Relator now charges that in maintaining the injunction, in entertain- 
ing the reconventional demand, and in admitting the testimony 
objected to, the defendant Judge has usurped jurisdiction, and that its 
only remedy is a writ of prehibition. 

We have diligently searched the record for any plea or objection on 
behalf of Relator, touching the jurisdiction of the lower court over the 
matters involved, or issues presented in the reconventional demand, 
and we have been unable to discover any such plea or objection, and 
the record contains no ruling of the District Judge ona point involving 
his right of jurisdiction. 

The motion to dissolve the injunction was addressed to that court, 


the objection to the introduction of evidence on the reconventional 
96 
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demand, on the grounds hereinabove enumerated, submitted to that 
court for decision questions of law and of practice which it was com- 
petent to decide, and neither the motion to dissolve, nor the objections 
urged, directly or indirectly denied the inherent jurisdiction of the 
court over the matters and issues discussed. And it is more than 
manifest that in case of a favorable ruling, Relator would not now 
complain of the alleged usurpation of jurisdiction or authority by the 
District Judge. p 

The case being appealable, all the rulings of the Judge on the points 
thus for submitted to his adjudication, will be reviewed on appeal. 

It was competent for the Judge to pass upon all the pleas and objec- 
tions submitted to his consideration in a case pending before his 
court, and if he erred, as charged, in maintaining a reconventional 
demand over all the legal obstacles interposed by plaintiff, the 
injury is not irreparable, and his rulings do not involve the naked 
question of jurisdiction vel non. 

It has been so frequently held by this Court, that it can now be con- 
sidered as elementary, that a writ of prohibition will be granted only 
when “there is a plain usurpation of authority or an arbitrary exercise 
of power on the part of the inferior court, and when the injury is 
actual or immediately impending.” 

In the case of State ex. rel. Hernandez vs. Monroe, Judge, 33 A. 926, 
in which two District Courts were trying cases between the same 
parties, we refused our interference by prohibition, on the ground that 
the act of either court, in wrongfully maintaining jurisdiction, could be 
corrected on appeal. 

After a careful review of the record in this case, we are more than 
convinced that to issue the writ herein prayed for would establish a 
most dangerous precedent, and would open the door to a premature 
examination by the court of preliminary rulings of inferior tribunals 
on many legal questions, not involving the inherent right of jurisdiction 
of such courts in the premises. 

The court having undisputed jurisdiction of the main suit, was fully 
competent to entertain jurisdiction of the pleas and issues submitted in 
the reconventional demand, and the Judge's rulings, whether right or 
wrong, on the legal propositions involved, cannot, in any contingency, 
be construed as the exercise of unwarranted authority, and do not 
present a question of jurisdiction which would justify the interference 
of this Court, at this stage of the proceedings. 

The writ of prohibition prayed for is, therefore, refused, at Relator’s 
costs. 

Levy, J., absent. 
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No. 5961. 
Oscar ALLEN vs. LAFAYETTE INSURANCE Co. 

Where a plaintiff sues to recover against the loss of astock of furniture insured and destroyed 
by fire, and alleges that the furniture was in a warehouse in the rear of the building. at 
the corner, instead of alleging that the same was in said building, the misdescription 
cannot relieve the Company when it is proved that the policy had been destroyed ; that 
the insured had no other transaction with the Company; that the building contained a 
warehouse, up and down, and when evidence was freely introduced showing the intent of 
the parties, and establishing that the entire building, which was two-story, was covered 
in its length and width by a continuous roof extending over a yard and the rear warehouse. 
PPEAL from the Superior District Court for the Parish of Orleans. 

Cullom, Judge ad hoe. 


Braughn, Buck & Dinkelspiel, for Plaintiff and Appellant. 
Miller, Finney & Miller, for Defendant and Appellee. 


The opinion of the Court was delivered by 

BermupeEz, C.J. Thisisan action on a policy of insurance to recover 
$2,000, as the value of a stock of furniture specially insured and 
destroyed by fire. 

The defense is that the risk was taken upon such furniture, con- 
tained in a two-story frame building corner of Magazine and Sixth 
streets ; that the building mentioned in the petition was a warehouse, 
in the rear of the two-story frame building, and that the policy was 
not intended to cover any furniture in that warehouse. 

From an adverse judgment the plaintiff has appealed. 

The petition alleges that the policy was issued on the stock of furni- 
ture contained in a frame slated warehouse, situated in the rear of the 
building corner of Magazine and Sixth streets. 

There is no dispute as to the identity of the spot. The contention 
is, as to whether, having alleged the furniture to have been in the 
warehouse, when it was in the two-story building, the plaintiff can 
recover; in other words, whether the misdescription is fatal, and 
whether, if not so, the policy can be construed so as to cover the ware- 
house, as an appendage or component part of the two-story frame 
building mentioned in it. 

The misdescription of the building in the petition is easily accounted 
for, and has been cured by the course of the litigants during the trial. 
It is insignificant. 

When the petition was drawn up, the policy issued had been destroyed 
by the fire which consumed the building with the furniture in it. It 
was not, therefore, possible to give in the petition the description 
contained in the policy. 
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On the trial, evidence was introduced, without objection, by both 
parties, to show the contents of the policy, the nature of the contract 
and the circumstances under which it was formed. The evidence intro- 
duced established no new thing to the parties. Whatever irregularity 
existed in the petition was, therefore, rectified and cured. 

It is not shown that this plaintiff ever had any other dealing with 
the defendant Company. His description of the building could not, | 
therefore, be mistaken as intended to refer toa building other than 
that mentioned in the issued and lost policy, and patent on the books 
and among the archives of the Company. The apparent surprise and 
indignation of the Company somewhat flavor of anything but good 
faith and a desire to have justice administered. 

Were it not so, the word “ warehouse,” used in the petition, might be 
taken as sufficiently generic to cover the two-story frame building 
mentioned in the policy, almost as effectually as the word “ factory ” 
would. Flanders, pp. 73-4; 18 Il. 553. 

The evidence establishes that the plaintiff was a furniture dealer, 
carrying on an extensive business as such, in a building belonging to 
his wife, at the corner of Magazine and Sixth streets, in this City ; that 
he had quite a large stock of furniture on hand there, much exceeding 
in value the amount for which the policy was issued, and which was 
destroyed by fire, while the policy was in force. 

The record shows that the inspector of the Company who visited the 
premises and saw the furniture exhibited to him by plaintiff, testified 
that the building was divided into three parts: the first, which was the 
corner, was used as a store, warehouse upstairs and down; the second, 
a residence, composed of rooms on each side of a hall, whieh was in the 
centre, next to which was a gateway ; the third was a little place called 
warehouse, All under one roof. 

His testimony is corroborated by that of other witnesses. 

A plan or sketch introduced in evidence and in the transcript, illus- 
trates the locality and distribution of the two-story building, up and 
down. ; 

It appears from it, that the building had but one continuous roof, 
extending from front to rear. line; that it covered, as composing the 
second story, a large upper store, two bed rooms and two chair rooms, 
opposite each other; next a large chair room, extending across the 
building, from side to side, under which were stairs, a cistern, the 
indispensable commodity, the yard and the earriage way; nextand last a 
varnish room, under which was a shop or warehouse. 

The defendant claims that the front building and the warehouse in 
the rear are quite separate and distinct; that they were situate ata 
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distance of iifty feet, and separated by a dining room, bed rooms and 
kitchen, a deep yard and a wide carriage way. 

All that no doubt is true, but it does not at all follow from it that 
the Company is not liable, even if the description contained in the 
petition had not been reformed. The two-story building might have | 
been considered as a warehouse. 

The inspector himself testified that there was such a warehouse in it, 
up and down. 

It was indifferent to the Company in what part of the building the 
furniture destroyed was contained, whether in the front, centre, rear, 
upper or lower. 

Courts endeavor to give effect to the intention of the parties in con- 
struing policies of insurance, the contract being one essentially of good 
faith. The language of a policy is that of the company which can pro- 
vide for every proper case, and is to be taken in the sense most favor- 
able to the assured. Flanders on Fire Ins. 72, § 7; Wood 81, p. 147. 

Where a building is described as of one class, instead of another 
which would require a larger premium. the misdescription being inten- 
tional and fraudulent, at the expense of the company, the policy would 
be nugatory ; but where the description, although not strictly accurate, 
is only a representation, makes no difference in the premium, does not 
mislead the insurer nor inerease the risk, the inaccuracy being a mis- 
take or omission, whether wilful or accidental, is immaterial and does 
not avoid the policy. 41 N. Y. 412; 1 Cush. Mass. 257; 4 Mass. 330 ; 
3 Dow. 255; 6 Cow. 673; 7 Wend. 72: 6 Wis. 89; 1 Paige N. Y. 378; 
2 Phila. R. 357; 1 Moody & Malkin, 90; 2 Peters R. 25; 16 Mich. 380; 
9L. C. 61; T. & C.N. Y. 213. 

All the Company cared for in this case was a correct representation 
of the nature of the building, the existence and value of the property 
insured, and last, but not least, the payment of its premium. It was 
in order to ascertain and verify these material facts that the Company 
sent its inspector to view and report. It is true that this agent did 
not visit the rear portion of the building ; that he merely visited the 
first and second floors of the main front portion of the building to 
which he was taken, and in which he saw furniture for a value exceed- 
ing by much the amount stated in the application and subsequently 
incorporated in the policy. 

The cireumstance that the plaintiff had effeeted an insurance in 
another company “on his stock of furniture contained in the frame 
slated store at the corner of Magazine and Sixth streets, $5,000,” and 
‘“on same, in frame slated warehouse in the rear, $1,000,” does not, in 
the least, militate against him. By so doing, he must be considered as 
having intended merely to describe the different parts of the building 
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in which was to be found the furniture which he had valued at distinct 
sums. It does not at all prove that he considered the warehouse as 
constituting an independent building. On the contrary, referring as 
he does to it, as being in the rear, it rather establishes that he took it 
to be the same building, located at the extremity opposite the front, 
and strongly indicates good faith on his part. 

It may not be amiss to say#as a part of the history of this case, sug- 
gested by the parties, that although in a suit on the policy in the other 
company, the plaintiff was exonerated from all imputation of fraud, 
and to some extent won the sympathy of the court, which viewed his 
ease as a hardship, he was defeated, on the defense of a subsequent 
insurance on the same property, in another company, without notice. 
30 A, 1388. 

We are satisfied, from the proved intention of the parties, from the 
description of the building on the premises, from the testimony adduced, 
whether the stock of furniture was entirely in one part of the two-story 
frame building, or in the warehouse in its rear, or scattered through it, 
that the whole construction, being within the same enclosure, con- 
nected and used as it was, as one and the same structure, covered in 
its whole length and width by a continuous roof, constituted one and 
the same building, which no distortion of language can transform into 
two, and that as the furniture destroyed was in some portion of it, the 
policy covered it, and the Company is liable for the amount claimed 
from it. 

In the absence of fraud, and none has even been intimated in this 
ease, the contract of insurance must be liberally construed in favor of 
the insured and for the benefit and promotion of trade. 

Where it is doubtful what goods are covered by the policy, the doubt 
should be resolved against the underwriters. May on Ins, 181, 182, 
579; Flanders on Ins. 224; 4 R. T. 159; 43 Penn. St. 350; 18 La. 431. 

The words used, house or building, embrace every building appur- 
tenant and necessary to the main building, used and connected there- 
with. May on Ins. 520; Flanders, 73; Wood on Ins. 83; 2 Sandford 
N. Y. 497; 2 La. 507 ; 3 Bacon Abr. 396 ; 9 Allen Mass. 316. 

We think the District Judge has erred. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be reversed ; and proceeding to render such judgment as should 
have been rendered, it is ordered, adjudged and decreed, that the 
plaintiff recover of the defendant the sum of two thousand dollars, 
($2,000) with legal interest thereon, per annum, from the 14th Janu- 
ary, 1875, until paid, with costs in both Courts. 
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No. 7700. 
Buck & BEAUCHAMP Vs. BLarr & Buck. 


A subrogee has the necessary interest to procure the revocation of an order rescinding, ex 
parte, a decree of subrogation in his favor, and the reinstatement of the same. 

On the trial of a rule to that end, oral testimony is inadmissible to contradict the title on 
which the subrogee relies to be recognized as the owner of the entire judgment, when that 
title shows that another person has a half interest in it. 

Even if such other person had no such interest, the subrogee could not, on the face of the deed 
presented, have himself recognized or subrogated to the whole judgment. 

if the half interest mentioned was a litigious right, and was acquired in violation of law, by a 
practicing attorney, the right of ownership would not be in the subrogee, butin the original 
judgment creditors. 


PPEAL from the Sixth District Court for the Parish of Orleans. 
Rightor, J. 


H. H. Bryan and T. M. Gill, for Appellant : 
On Bilt. of EXcerrions. 

1. Where an instrument of transfer and subrogation shows upon its face that the subrogee 
hias acquired only a one-half interest in a thing, the acquirer of such half is without 
interest in the question as to the ownership of the other half. Gill's objection to the rule, 
and to any proceeding thereunder, should have been maintained, and the rule dismissed. 
7. An 167-168, 

Where an authentic act forms the basis of a judicial proceeding and is a part of the pleadings, 
and is so made a part as evidence of title, no oral testimony on the part of the party 
producing it is admissible to vary, alter, change or contradict its terms, and defendants’ 
objection to the admissibility of such testimony should have been sustained and the 
testimony rejected. C, C. 2236. 

MERITS. 

1. The right alleged to be acquired by Gill is not a litigious one. 18 How. 507-509. 

2. Xiven if it were a litigious one, and the alleged transfer of one half the judgment to Gill 
was a nullity, Cary’s rights are not affected thereby and he has no interest in the question 
of the validity of such transfer, or as to the ownership of the one-half not purchased by 
him. 7 An. 167-168 25 A. 55-9. 

3. A contract made between an attorney and his client, that the attorney is to receive a 
per centage of the amount recovered, the fee contingent on success is not a probibited 
contract. Rev. Stat. 1870, Sec. 2166, Sec. 128; 12 An. 159; 2 An. 523-4; La Socicte de 
Bienfaisance des Arts et Metiers vs. W. B. Morris & Co. et als , Opinion Book 46, p. 262 ; 32 
An. 305; 7 L. 207; 20 An. 172-174; 31 An. 130-134; 33 An. 345. 9 R, 308. 


1. H. Farrar, for Appellee. 


The opinion of the Court was delivered by 

BEeRMUDEzZ, C.J. The contention in this case involves the title to 
the judgment rendered in it. From a finding in favor of G. W. Cary, 
who claims to have aequired it from the plaintiffs, T. M. Gill has 
appealed. 

It appears that on January 7th, 1879, on producing to the District 
Court a written instrument, signed by one representing himself as 
authorized, and which purported to bargain, sell and transfer to G. W. 
Cary, for and in consideration of $1,100, in cash and notes, all the right, 
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title and interest of the plaintiffs, in and to said judgment, an ex parte 
motion was made and an order thereon was obtained subrogating Cary. 
The motion containing further an averment of payment of said judg- 
ment, an order was simultaneously procured deelaring the judgment 
satisfied. 

Shortly after, apprehensive that the instrument authorized a transfer 
and subrogation to one-half interest only, the court proprio motu, . 
rescinded the orders and had Cary’s attorney notified. Thereupon, the 
latter took a rule on T. M. Gill, who was named in the deed as owner 
of one-half of the judgment, to show cause why the proprio motu 
rescinding order should not be annulled and the first orders of subro- 
gation and satisfaction reinstated. This rule rests upon the averments 
that Gill, both before and after the date of the instrument, admitted 
that he had no title of ownership to the judgment, and that whatever 
title he might appear to have was a nullity, because acquired in viola- 
tion of the prohibitory law which forbids attorneys from purchasing 
litigious rights falling under the jurisdiction of the courts in which 
they exercise their functions. R. C. C. 2447. 

When the rule came up, Gill objected to the same, for want of inter- 
est in Cary, and resisted, when offered, the admission of oral testimony 
to alter, vary, change, explain or contradict the act of sale and subro- 
gation, which was the basis of the order sought to be reinstated. The 
objections were overruled, the trial proceeded, witnesses were heard, 
but a bill of exceptions was reserved. 

Cary had an apparent interest in taking the rule, as he had such in 
reinstating an order in his favor, subsequently ex parte revoked. He 
had an interest in having himself recognized as substituted to all the 
rights of Buck & Beauchamp, in and to the entire judgment, and as it 
appeared to him that Gill claimed, without right, toown the half inter- 
est in and to it, he had a right to test that pretension. Gill could have 
objected to the form of the proceeding and required a direct action, 
but did not do so. Under the showing, Cary had a right to be heard. 

The question presented was: whether the Court should annul its 
rescinding order and reinstate the first decree of subrogation and satis- 
faction. The rule did not contemplate the rendition of a new order, as 
though the first had not been made. It would have been more regular 
for it to have done so, as it agitated the question, not whether the first 
decree was justified by the showing made, but whether, for the reasons 
stated in it and not found in the first motion, Gill had or not a title or 
interest in and to the judgment. 

It is apparent, however, that the act declares that its “true intent 
and meaning is to convey to G. W. Cary a one-half interest in the 
claim, the other half being owned and controlled by T. M. Gill, of New 
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Orleans. The act is the deed of Buck & Beauchamp, whose assign and 
subrogee G. W. Cary claims to be. It contains the formal recognition 
of aright of ownership to half of the judgment in Gill, who has accepted 
the stipulation and who stands upon it making himself thereby party 
to the act, as effectually so as if he had signed it at its date. 

The rule is too well established, by law and jurisprudence, to be 
questioned, that parol evidence or testimonial proof shall not be 
admitted against or beyond what is contained in the aets, nor on What may 
have been said before or at the time of making them, or since, by the 
parties to them, unless upon charges of fraud, error, violence, ete. 
Contra fidem scripti, testis non adhibetur, R. C. C. 2275, 2236, 2288; H. 
D. p. 534; L. D. p. 250. 

The testimony to prove that Gill disclaimed title was, therefore, 
improperly received. But, conceding that it was legally admitted and 
shows such disclaimer, we are at.a loss to perceive what right the 
absence of the ownership of that half in the judgment, in Gill, could 
confer on Cary the right to be recognized as owner of the entire judg- 
ment, when, by the very terms of the act, its true intent and meaning 
was toconvey to him a one-half interest on/y in the claim. 

Standing, then, on the rights of the original plaintiffs to that extent 
only, Cary could not possess the right which they could have exercised, 
of attacking the acknowledgment of ownership in Gill’s favor, on the 
ground of acquisition by him in violation of a prohibitory law. That 
right, whatever it be, if it exist, belongs exclusively to the original 
plaintiffs. 

The District Judge has revoked his rescinding order and reinstated, 
in its entirety, the order of subrogation and satisfaction, the correct- 
ness of which, to the extent of the one-half interest therein unques- 
tionably transferred to Cary by the plaintiffs, Gill has no interest to 
contest. Although the appellee has not asked an amendment of the 
judgment, which is correct in part, we think we are authorized to say 
distinctly that Cary’s right, as subrogee, to such half, is not to be 
affected by our decree, which we will make clear. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be reversed, as far as it recognizes G. W. Cary as the owner of 
the one-half interest mentioned in the act of transfer, as owned and 
controlled by T. M. Gill; and it is now ordered and decreed, that the 
rule of G. W. Cary, to rescind and reinstate, be denied, as far as it seeks 


to have him recognized as the owner of said half interest, to the exclu- 
sion therefrom of T. M. Gill, and that Cary pay costs of appeal. 
Levy, J., absent. 
97 
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No. 8279. 
Oscar J. ForRSTALL vs. THE CONSOLIDATED ASSOCIATION OF THE 
PLANTERS OF LOUISIANA. 


The Cansolidated Association of the Planters of Louisiana is liable, as well as the State of 
Louisiana, on the bonds issued by the latter to the order of, and endorsed by the former, 
under the terms of Act No. 19 of 182s. 


The pledge provided for by Sec. 6 of said Act, of all the mortgage obligations furnished to | 


said bank, is in favor of the bondholders and is valid. 

They are entitled to interest on their unpaid interest coupons from the time of default. 

Where payment of a debt is secured by a pledge, prescription does not run as long as the pledge 
exists and the debt remains unpaid. 

Where by legislation, the time for paying matured obligations is extended, without the consent 
of the holders thereof, the act affects the value of the claim, impairs the obligation of a 
contract, and is a nullity. 

Where funds, which should ve applied to the payment of the matured debts of an insolvent 
corporation in liquidation, are directed by statute to be invested in the purchase of State 
bonds, without the consent of the creditors, the act is unconstitutional and vvid, as 
impairing the obligation of a contract. . 

Where, in the charter of a corporation, or by subsequent legislation forming part of a contract 
with bondholders, the mode of liquidation of the concern is not provided for, itis lawful for 
the Legislature to remedy the omission by providing for an adequate mode of liquidation. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


Henry Denis, for Plaintiff and Appellee : 


Third persons appealing must allege and prove in the lower court a pecuniary interest of an 
appealable amount. 23 An. 768; 21 An. 743; 23 An. 581; 24 An. 426. 

Prescription is suspended during the judicial administration or liquidation of an estate or 
insolvent. 33 An. 308; 32 An. 337; 31 An. 713; 30 An. 858; 12 An. 216; 3 An. 529; 1 An. 
365; 11 Rob. 346. 

The very statutes which created the Consolidated Association of the Planters of Louisiana, 
made and held her liable on the bonds of the State endorsed by her. 

The mortgages given by the stockholders of the bank, are intended by the law to secure the 
bondholders and not the State of Louisiana. 

The surety subrogated to the rights of a mortgage creditor, who bas paid only a portion of the 
debt, cannot compete with said mortgage creditor in the proceeds of the mortgaged property, 
until the latter is paid in full. C.C. Art 2162. 

Act No 20 ofthe Legislature of 1878, providing fur the further and indefinite liquidation of 
the Consolidated Association, without the consent of the bondholders, is unconstitutional, 
because it impairs the obligations of the latter's contract. 

Interest on Interest Coupons is not compound iuterest and is legal. 8 Otto, 473; 13 Otto, 686; 
28 An. 560; 33 An. 391, 668 and 672 

The laws for the liquidation of the Consolidated Association impair the contract rights of the 
bondholders and afford neither adequate nor any remedy at all, and are unconstitutional. 
Wherefore, a receiver should be appointed by the Court. 5 An. 740. 


John McEnery, for Defendant and Appellant ; 
J. C. Egan, Attorney General, for State, Intervenor, Co-Appellant: 


1. The endorsement of the State bonds by the president and cashier of the Consolidated 
A-+sociation was simply the act of an agent by which the title to the bonds was transferred 
and the act of transfer, under authority of Section 5 of 1828, created no liability on the 
part of the bank. 
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13. 


By the terms of Section 5 of 1828, the power of the president and secretary was limited to 
transferring the ownership of the bonds, and conferred no power to create any liability on 

the part of the bank. : 
The powers of agents were enumerated, they possessed no other; and the transfer amounted 
to an endorsement without recourse. 

The bank incurred the obligation to reimburse the State the principal and interest of the 
bonds issued to the bank at the moment the State issued these bonds. 

Pledge is an accessory obligation to secure a principal obligation. 

The principal obligation was that of the bank to the State,-and that obligation was to 
reimburse the State for the amount of the bonds issued, principal and interest. 

The pledge was given by Section 6 of Act No. 19 of 1828 to the State, to secure this promise 
on the part of the bank. 

The Act of the Legislature of 1878, providing for the liquidation of the bank is constitutional. 


The State of Louisiana is the real party in interest in this case. 
She is the holder of the assets of the Consolidated Association of the Planters of Louisiana, 
and claims a pledge thereon as a security for the issuance of $2,500,000 of her bonds under 
a contract contained in Sec. 6 of Act No 19 of ls22) Act 20 of 1878. 

The bonds issued by the State to the Consolidated Association are principal obligations of 
the State. LeSassier & Binder vs. Board of Liquidation, 30 An. 611; Forstall & Sons vs. 

Board of Liquidation, 30 An. 1153. 

As a security to the State for the payment of these bonds the bank pledged the mortgage 
stock notes held by it; she was also to have one million of stock in the bank as a bonus. 
Act No. 19 of 1823 isa contract between the State and the bank, as well as an act embracing 
the law applicable to them. It contains reciprocal agreements between the State and 
bank. 

But it does not contain any contract between other parties. 

There is no allegation or proof found in the record claiming or showing that the bank 
pledged her assets to the bondholders under the terms of any contract entered into between 
the transferror and transferree of the bonds. 

Act 19 of 1828, created a pledge on February 19, 1828, long anterior to the purchase of any 
bonds by the bondholders; it enacts that: inasmuch as said Consolidated Association is 
bound for the reimbursement of said bonds subscribed by the State at their respeciive 
instalments. The pledge was of course in favor of the State, one of the contracting parties, 
and not in favor of bondholders who had no existence. To support a pledge there must 
exist a principal obligation which it is to secure. The pledge existed in favor of the State 
the moment that her bonds were issued to the bank. 

What contract would be entered into between the bank and the purchaser of the bonds 
was a matter for future consideration. 

Corporations act through agents. Sec. 5 of Act No. 19 of 1823 confers certain powers on 
the president and cashier of the Consolidated Association. They were authorized to 
transfer State bonds issued to the bank by endorsement. making them payable to any 
person or bearer. Their powers exteaded no further. 15 H. 317; 2 Otto, 300. 

They could not bind the bank as a security or guarantor. And the contract on the 
reverse of the bonds herein sued upon neither directly or indirectly purports to give a 
pledge to secure the payment thereof, and does not therefore sustain the claim of plaintiff. 
The bonds of the State needed no guarantee; but the Legislature, when it authorized the 
issuance of State bonds to the bank, required more than a promise to pay ; it required the 
bank to pledge what it deemed necessary to insure the contract of the bank with the 
State; and that is the contract of pledge contained ia Sec. 6 of Act No. 19 of 1828. 

Act No. 20 of 1878 declares that the State had taken possession of her pledge ; the object 
of this suit is to force the State to relinquish her possession, and for the plaintiff to be put 
into possession thereof as owner. This is undoubtedly a suit against the State. The 
State cannot be sued without her consent ; she has not given her consent. The District 
Court was therefore without jurisdiction. Branch vs. Macon and Brunswick R. R. Co, 
2 Woods, 389; Cunningham vs. Macon and Brunswick R. R. Co., 3 Woods, 426. 
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The opinion of the Court was delivered by 

Bermupez, C. J. This isan action tofix a liability on the defendant, 
with privilege on certain of its assets, represented as resulting from the 
ownership by the plaintiff, of certain bonds of the State and equivalents 
therefor, due and guaranteed by the corporation, by a pledge of stock 
mortgage notes held by the Association. The plaintiff further claims 
that an Actof the Legislature of 1878, which extends the time of payment 
of those bonds or annexes, and which provides for the liquidation of the 
affairs of the Association in a particular mode, and which diverts the 
application of its funds to the purchase of State Consolidated Bonds, 
impairs the obligations of the contract by which the “ reimbursement ” of 
his claim is secured, and is thus unconstitutional and void. The prayer 
is: that there be judgment for the amounts claimed, with interest from 
the date of failure of payment, both on the amount of the bonds and an- 
nexes, and on the dividend coupons ; that the Act of 1878 be annulled ; 
that the liquidation of the concern be speedily proceeded with ; that 
receivers or commissioners be appointed, and eventually, that the 
directors of said Association be commanded to proceed to the seizure 
and sale of all the property mortgaged by the stockholders, and to 
render accounts of their administration ; finally, that an injunetion 
issue to prevent the investment of the assets of the Association in Con- 
solidated State Bonds. 

The defendant pleaded the general issue and prescription. The State 
intervened, joining in the defense. 

From a judgment in favor of plaintiff, except as to the interest claimed 
on the dividend coupons and the entire annulment of the Act of 1872, 
the defendant and the State have appealed. The plaintiff and appellee 
prays here for an amendment of the judgment, by the allowance of the 
interest claimed on the coupons, and the appointment of one or more 
receivers, as asked in the original and supplemental petitions. 


I, 


By its charter, (No. 96 of 1827) the corporation was authorized to 
borrow $2,000,000 on its bouds, payment of which was to be guaranteed 
by the mortgage obligations furnished by each stockholder, in order to 
secure the payment of his subscription. 

In general, money corporations derive the capital with which they 
transact business from the subscriptions of stockholders, paid either 
entirely in cash, or partly in cash and partly by notes. In thisinstance, 
there was no cash payment at all. Each stockholder subscribed for a 
number of shares of $500 each, and gave a mortgage to secure the pay- 
ment of such shares; the obligations thus incurred, with the security 
thereof, to remain in possession of the corporation’s representatives, 
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wherewith to procure money and to operate in banking speculations. 
That is the mode usually followed by property banks to raise a capital. 

The scheme authorized by the Act of 1827 proving unsuccessful, the 
Legislature of 1828 passed an Act, (No. 19, p. 130) whereby the sum 
authorized to be borrowed was raised by half a million, and the amount 
to be subscribed for was increased by a million, the surplus to be 
secured likewise, by mortgage, as previously required. With a view 
to facilitate the corporation in its dealings, and ‘in consideration of a 
bonus of one million of dollars of stock, conceded under certain terms 
and conditions, the State consented to issue her own bonds for 
$2,500,000, to be disposed of by the endorsement of the bank, pledging her 
faith to the payment thereof, but requiring the bank, upon whom the 
debt was fastened, to secure the payment thereof by a pledge, not only 
of all the hypotheeary obligations of her stockholders, but also of those 
dealing with her, the same te remain in the 


” 


of other * individuals 
officers of the bank, to guarantee such payment. 

There can be no question that, by the legislation of that year and of 
the following years, the debt evidenced by those bonds and by the 
annexes issued subsequently to cantle the principal obligation into 
instalments and make them payable at stated periods,—the debt was 
not only the debt of the State, but likewise that of the corporation, 
both the State and the corporation having received a consideration 
for the issuance of those evidences of indebtedness and unconditional 
obligations to pay money. 

An attentive examination of the other Acts of 1835, p. 123, Sees. 5 
and 6; of 1842, No. 98; of 1843, No. 92; of 1847, No. 100; of 1853, No. 
113; of 1866, No. 38, and even the Act of 1878, No. 20, whatever that 
last Act be, coupled with the glaring fact that, from first to last, pay- 
ment was effected on the debt by the bank, proves, beyond the possi- 
bility of a doubt, that both the State and the bank considered that the 
debt was their own, one for which they were both bound primarily as 
principals, and strange to note, almost a paradox, also as sureties ; the 
one for the other, the one pledging negotiable securities, the other its 
faith as a sovereign, both in favor ef bondholders. 

The validity and effect of this contract, which is a triangular or 
tripartite contract, cannot be tested or regulated by the general law in 
all respects. 

This is not the case of a contract covered by a law, or of a law cov- 
ering 2 contract; it is the ease of a law which is a contract, and a 
contract which is a law, presenting a physiognomy entirely sui generis. 

There can be no earthly doubt that the security or guarantee given 
by Section six of the Act of 1822, for the “ reimbursement” of the 


borrowed capital, was given primarily in favor of the bondholders, and 
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secondarily in favor of the State. That Section provides that the 
mortgage obligations subscribed by the stockholders and all other 
mortgage obligations subscribed by ‘ individuals,” in favor of the 
Association, shall be deposited in the offices of the institution for safe 
keeping, as a special guarantee and security for the “ reimbursement ” 
of the capital of $2,500,000, and the interest thereof, inasmuch as the 
said Consolidated Association is bound for the reimbursement of said bonds 
subscribed by the Staté, at their respective instalments, (maturities) and to 
pay the semi-annual interest, until the whole amount of the principal is 
reimbursed, 7 A. 319; 2 A. 416, 776, 835. 

The significant word *‘ reimbursement,” wisely used more than once, 
suggests that of a return of money, of the putting back of money in 
the purse of one who had taken it out of it; in otherwise, disbursed it. 
No reimbursement can take place when there has been no disbursement. 
Who was it that made the disbursement? Evidently not the State, 
who had lent, not money, but only her credit ; but those who took their 
money from their purses and invested it in the purchase of the bonds, 
on the faith of the State and of the securities of the bank, legally 
pledged. It is to those bondholders, first, that a “ reimbursement,” or 
payment, was contemplated. Now it might have well happened that 
the State might have honored her obligations, at maturity, in case of a 
failure by the bank to have done so. Then the State would have paid 
her bonds; and in the absence of a stipulation in her favor, she would, 
by such payment, have been legally subrogated to the rights of the 
bondholder, without a right of competition, however, with other bond- 
holders, ifany. R.C. C. 2162; C. N.-1252; Mareadé 4, p. 547; Duran- 
ton 12, 289; 2R. 244; 20 A. 359; 3C A. 618; 31 A. 859; 33 A. 591. 

The dominant idea was that the bank was liable and should pay, and 
should provide for payment, by a security, and that the State would 
be also primarily bound. 

In such a case of payment by the State, the guarantee furnished to 
secure satisfaction of the obligation, by reimbursement, would have 
enured in her favor, not only in her rights, as subrogated sub modo, but 
also because of a like stipulation in her favor. 

We do not attach any importance either way to the dictum in 30 A. 
1151, apparently questioning the liability of the bank for the bonds, by 
reason merely of the endorsement. No question at issue justified it. 
A reference to the authorities cited does not show it to be founded. 

The case in 15 Howard, 317, is rather indicative of a liability by 
endorsement, where a liability for the debt, evidenced by the instru- 
ment, was imposed by the charter, in case of negotiation. In his able 
opinion, the District Judge has well analyzed and criticised the second 
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case, and shown the existing disparity, its consequent inapplicability, 
for a similar reason to that now before this Court. 

It is patent that the obligations were issued by the State for the use 
of the bank; that, under contract and for consideration received, both 
are liable. The liability of the State was judicially recognized. 30 A. 
617, 1153. 

She was compelled to fund the same. It is clear that the debt was a 
debt contracted for and by, at the same time, the corporation, and that 
the payment of it was secured by her, as already stated, and that it 
has several times obtained respites and indulgencies, and has, by the 
course pursued in the transaction of her business, particularly in 
relation to those bonds and annexes, recognized and acknowledged her 
responsibility therefor. 

It is more than manifest that the obligations sued on were honored 
neither by the Association nor by the bank and, therefore, that the bond- 
holders are creditors of both, with a right to hold them, under the 
contract, liable solidarily. 

It is undeniable that if the State had paid the bonds and annexes, 
in keeping with the pledged faith, she could have brought an action 
against the defendant and revendicated the privilege and security, to 
which the plaintiff says that he is entitled, and which the defendant 
has judicially admitted, in these proceedings, having given to the State. 

What rights the State, in that hypothesis, could have asserted and 
vindicated and cannot assert and vindicate, owing to non-payment, 
the bondholders are entitled, under the law, to allege and enforce. 

It is elementary that a creditor has the right to aver and cause to be 
satisfied, all the rights which his debtor could, if acting, propound and 
have recognized and executed. 

Otherwise, the creditor would be at the merey of a defaulting and 
obstinate debtor, who might, by a refusal to join, or a neglect to assert 
rights involving his ownership and title to property and its possession, 
prevent the enforcement of just claims. Cod. lib. 4, tit. 15, arg. ex. leg. 
G6; R.C. C. 1990, et seg. ; C. N. 1166; 2 A. 782, 843; 30 A. 727; 33 A. 
a03, 906; 4 Mare. 433; Toull. t. 6, n. 370, et seg. ;  t. 7, n. 500, et seq. ; 
Duranton, t. 10, 552; Grenier Hyp. t. 1, pp. 80, 84, 517, 554; Mourlon, 
vol. 2, p. G14, et seq.; J. P. 1853, vol. 2, p. 294. 

It is clear, however, in this case, that the clause of “‘ reimbursement ” 
Was primarily stipulated in favor of the bondholders, and that liability 
of the bank derives not only from the endorsement, but also from 
the charter and from Statutes subsequently passed, proclaiming her 
responsibility. 

In 30 A. 616, the Court declared that her liability had been added to 
that of the State. 
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The declaration in the endorsement was a superfluity for the incur- 
‘ring of the obligation, which already existed and was not thereby abso- 
lutely created. The indorsement was, however, a legal formality 
required for the negotiability of the obligations or bonds. 

IT. 


It is clear that, as the payment or reimbursement of those bonds and. 
annexes was ab initio, and has uninterruptedly continued to be, secured 
by the pledge of the hypothecary obligations of the stockholders and 
of other “individuals,” subseribed in favor of the bank, the subsistence 
of the pledge is a constant recognition of the debt, which, it is not 
claimed, has been extinguished, otherwise than by prescription. 

It is no objection that the object or thing pledged was not delivered 
to the creditor. Even in the absence of a law contract, it is lawful to 
stipulate that the pledge may remain in trust, in the hands of a third 
person, even in those of the debtor, provided it be held precariously. 
But this objection is untenable in a case like the present one, in which 
the State, the law-making power, who has the right to derogate from 
its ordinary legislation, has provided expressly and unequivocally that 
it should be done. 

As long as the debt thus secured remains unpaid, and the pledge 
continues in existence, whatever be the time elapsed since maturity, 
the defense of prescription cannot be raised. V. 32 A. 1250; 33 A. 1444, 
and authorities cited in each case; 96 U.S. 8. C. p. 476; Dig. Ixiii, t. 
vii, 1. 35, 37 ; C. N. 2076. 

III. 


The complaint of the plaintiff against the Act of 1878, is well founded, 
as far as that Act assumes to postpone the payment of the outstanding 
bonds, without the consent of the holders thereof. 

The plaintiff distinetly declares that he has not aequiesced in, and 
protests against such extension. His declaration is not disproved. The 
respite sought to be granted by the Act impairs the obligation of the 
contract, evidenced by the legislation which the plaintiff invokes, and 
upon which he plants himself.-« Anterior indulgences were properly 
procured with the formal assent of the creditors. But the plaintiff has 
no right to complain of the tedious mode of the liquidation provided by 
the legislature, in the absence of any other mode previously stipulated, 
and which could have been invoked as an integral part of the contract. 
7 A. 319. 

The remedy prescribed for the evil appears to be adequate and not 
to be injurious. It is such that the plaintiff and all others similarly 
situated must endure, even if obnoxious or unsatisfactory. . 

There can be no doubt that the Act of 1878, in so far as it directs the 
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investment of the funds of the Association in the Consolidated Bonds 
of the State, is an unauthorized. diversion of the assets of an insolvent. 
concern, in liquidation, for the acquisition of property, for speculative 
purposes, when the same should primarily be applied to the extinction 
of its ancient, legitimate, legal outstanding indebtedness, and that such 
diversion impairs the obligation of the contract of the plaintiff and all 
other creditors in whose favor the property of the Association must 
stand and be dealt with as a common pledge, which it is, unquestion- 
ably. R.C. C. 1968, 3183; 12 Cal. 300; 7 Cal. 579; 31 Penn. 175, 185; 
10 Cal. 563, 584; 19 Cal. 11; 10 Fla. 112; 2 Woods, 48, 108, 128; 2 
Black. 448; 6 How. 301; 4 Litt. 47; 2 How. 608; 3 Wash. 313; 11 Mo. 
744; 1 Mo. 164; 6 Otto. 448, 592; Southern Bank vs. Pilsbury, lately 
decided by U.S. 8. C., not yet reported. 
IV. 

The plaintiff is clearly entitled to the interest claimed on the overdue 
coupons, and it should have been allowed him. 8 Otto, 473; 13 Otto, 
683 ; 28 A. 560; 33 A. 391, 668, 672. 

It is, therefore, ordered and decreed, that, in so far as it refused the 
interest on the coupons, the judgment appealed from be reversed, and 
that it be now amended by allowing said interest. It is further ordered 
and decreed, that thus amended it be aftirmed, with costs. 

Mr. Justice Fenner recuses himself, on the ground of interest. 

Levy, J., absent. 





No. 7624. 
Mrs. NOEMIE PENISTON vs. CuicaGo, St. Louts & NEw ORLEANS 
RAILROAD Co. 


Railway companies carrying passengers over long journeys, are bound to provide easy modes 
and to allow a reasonable time to their passengers to obtain food and necessary 
refreshments. 

They are bound to furnish safe and proper means of ingress and egress to and from trains to 
the eating stations, whether said eating houses be under the control of the railroad or a 
third person. 

This obligation includes the duty of providing sufficient lights for the safety of their 
passengers going to or coming from meals had at night, and giving them correct informa- 
tion as to ‘the exact location of their respective trains, when trains have been moved 
during the absence of the passengers at their meals. 

Passengers receiving injuries for want of sufficient light and correct information of the 
whereabouts of their train on returning from the eating station, are entitled to recover 


damages against the company. 
PPEAL from the Fifth District Court for the Parish of Orleans. 
Rogers, J. 
98 














778 SUPREME COURT OF LOUISIANA, 





Peniston va. Railroad Company. 





Hornor & Benedict, for Plaintiff and Appellee : 


Railroad companies, as common car: iers, must provide secure and suftcient platforms. 
Depots, stations and platforms shall be sufficiently lighted. 

Employes of such companies must be provided to warn passengers of dauger. 

Failing in any of the above stated precautions and safeguards tor passengers, the company 
is guilty of negligence, and liable in damages. 


’ I. E. Simonds, for Defendant and Appellant : 


1, Plaintiff was not injured on or near the platform of defendant, but at that of the botel, for 
which defendant is not responsible. Defendant's depot and platform were on the other 

side of the track. : 

The injury is not shown to have arisen from any faulty construction of the platform ; but 

from plaintiff's own imprudence and negligence in unnecessarily walking off in the dark. 

3. There was no fault on the part of defendant, in the management of the train or otherwise 
On the contrary, it was managed to the greatest real convenience of passengers. 

4. Even if the alleged fault or negligence attributed to defendant were really such, plaintiff 
would not have been injured thereby, but for her contributory negligence and fault. 

5. Notwithstanding fault on the part of defendant, plaintiff cannot recover if her own fault 
or negligence contributed to the accident. 


eee 


29 


The opinion of the Court was delivered by 

Pocnk, J. Plaintiff, a passenger on a train of the defendant from 
Chicago to New Orleans, was injured while walking from an eating 
station to her train, on the defendant’s road, and has recovered, in this 
suit, a verdict and judgment for damages in the sum of six thousand 
dollars. 

The evidence is decidedly conflicting, but a careful reading of the 
record has satisfied us that the following facts are established : 

On the 3lst of January, 1878, while plaintiff, aeeompanied by her 
daughter and her son-in-law, were passenge7s on a train of the defend- 
ant, from Chicago to New Orleans, they came out of their car at about 8 
o’elock at night, at Hammond Station, then a regular supper station on 
said road, according to its schedule, for the purpose of taking necessary 
refreshments. 

The building in which meals are served is situated at a considerable 
distance from the railroad, and is reached by passengers who alight on 
the main track of the road, by crossing over a side track, and passing 
on a large platform, and thence through a narrower and covered plat- 
form which leads into the hotel. 

On the arrival of the train, a torchlight burning on an elevated plat- 
form affords ample light to guide the steps of passengers to the covered 
platform where two or three lamps light up the way to the interior of 
the building. 

After supper, and on returning to their train, plaintiff and her com- 
panions discovered that the torchlight had ceased to burn, and that 
there was no other light or signals to guide their steps securely through 
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the large platform in front of the hotel to their train, and that there 
was no officer or employee of the Company charged with the duty of 
pointing out to passengers the way from such platform to their train. 
Their train, which they had left on the main track, had been removed 
therefrom and placed on the side track lying next to the hotel, and 
another train, since arrived, was then occupying the position on the 
main track, where they had left their train on alighting for supper. 
They had received no information, officially or otherwise, of those 
changes, operated while they were in the supper room. 

Finding a train on the side track, and believing that to be a new 
train, which was standing between them and their train, they concluded 
to go around said former train, so as to reach theirs, and to do so they 
followed the platform fronting the hotel, and on which there was no 
light, and not noticing the termination on said platform on two steps 
of stairs leading to the main ground, plaintiff, who walked in the lead 
of her companions, fell to the ground, dislocating her ankle and frac- 
turing her leg in two places, from which she suffered great pain, was 
confined to her room for four months, was compelled to walk on 
crutches for eight months, and from which injuries she has not yet 
r. ‘overed the free use of her limb. 

Defending under a general denial, the corporation urges its want of 
responsibility, on the grounds: 

1. That the hotel and platform are not the property of the Company, 
but of another person, for whom defendant is in no manner responsible. 

2. That the accident occurred through plaintiff’s own fault, who 
should not have attempted to walk around the train on the side track, 
which was her train, the approach of which, from the eating station, 
Was made easy and safe by lights burning in the covered platform and 
in a lunch stand situated at the rear end of said gangway; and who 
should have made inquiries concerning her train. 

These propositions involve the discussion of the degree of care, 
attention and protection which railroad companies, as common carriers, 
owe to their passengers. 

In conveying passengers through long journeys, such as from Chicago 
to New Orleans, at great speed and with rapidity, a common carrier is 
required by humanity, as well as by law, to provide its passengers with 
easy modes and to allow them reasonable time for the purpose of 
sustaining life, by means of food and necessary refreshments. Hence 
it is, that on all such roads, arrangements are made to enable passen- 
gers to obtain at least two mealsa day, and that announcement is made 
in every passenger train by employees of the road of the approach of a 
train to a station where, under arrangements with the company, meals 
are prepared for the convenience of its passengers. 
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It is well established in jurisprudence that railway companies are 
under the legal obligation to furnish safe and proper means of ingress 
and egress to and from trains, platforms, station approaches, ete., and 
it is well settled that any person injured, without fault on his part, by 
any dereliction of its duty in the premises by a railway company, can 
recover damages against the corporation for injuries thus received. 
Cooley on Torts, pp. 605, 606, 642 ; Addison on Torts, See. 245 ; Shear- 
man & Redfield, p. 327, Sec. 275. 

This principle has been applied in a case_where a passenger, an old 
lady, was put out at her destination, at a.station where there was no 
light to guide her steps, and no employee of the company to show her 
the way out of the station grounds, and was injured in trying to go 
from the station to a friend’s house, by falling from the platform. 32 
Wisconsin, 528, Patten vs. Chicago & Northwestern. R. R. Co. 

Under the same rule, a railway company was held responsible for 
injuries received by a passenger in walking from one of its trains to a 
transfer boat, by falling on a wharf on which there was not sufticient 
light. 48 Vermont, 101, Beard vs. Conn. & Pass. Rivers R. R. Co. 

In the enforcement of the same rule,a railway company was muleted 
in damages in a case where a lady passenger, alighting from her 
train at her destination, and finding no safe and convenient platform 
leading to the highway, attempted to walk across three of the railroad 
tracks, and falling in a “ cattle-guard” filled with snow, was run over 
and killed by another train of the same company. Hun. N. Y. Reports, 
vol. 13, 589; See also, 56 Maine, 244; 16 Howard, 469. 

The obligation of furnishing, by railway companies, safe and easy 
ingress and egress to and from their platforms, has been extended so 
as to embrace cases of persons who were not passengers on their roads, 
but who came on business to their stations, and were injured by means 
of insufficient or deféetive platforms, such as a hackman who had 
transported. passengers to a railroad depot. 59 Maine, 183; See also, 
Jamison vs. San Jose R. R. Cv., California, 11 Reporter ; Law vs. Grand 
Trunk R. R. Co., Maine, 12 Reporter, p. 397. 

Fully endorsing, and coneurring with this jurisprudence, we hold 
that the defendant Company is legally bound to furnish to its passen- 
gers an eazy and safe mode of going to and from its trains, and such 
eating stations as it may have provided for the wants and convenience 
of its passengers, and that for the purpose of enforcing this obligation, 
it is immaterial whether the eating station is owned and kept by the 
Company or by another person, with an understanding with the Com- 
pany as to the time of preparing and furnishing the meals. 

In our opinion, this obligati@n imposes upon the railway company 
l 
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the duty of having ample and sufficient lights, for meals furnished at 
night, to safely guide their passengers to and from the hotel or eating 
station, and in case trains are removed from one track to another 
during the meal, to inform, by employees, the passengers on their 
egress from the eating or dining room, of the exact location of their 
respective trains. 

We have given due and respectful consideration to the testimony of 
defendant’s witnesses, who state that the platform was sufficiently 
lighted for all purposes needed by the passengers. These witnesses 
are the train conductor, two or three other railroad employees, the 
proprietor of the hotel, his lessee, who keeps it, and the local post- 
master, Who are all familiar with the place, are there at the arrival of 
every train, which they all designate by their numbers, are familiar 
with the rules of the Company, and know that during the supper meal 
the south-bound train is moved to the side track from the main track, 
which is then oceupied by the north-bound train. It stands to reason 
that the light which will be sufficient to enable such persons to move 
about in perfect safety, will not be sufficient to safely guide a stranger, 
especially a woman who comes from a distant land, is aroused in her 
sleeping car by the sudden and shrill announcement by a brakeman of 
“twenty minutes for supper,” and alights from her car in the brilliant 
torchlight, is shown to the hotel by. numerous and zealous runners or 
servants, in great eagerness to secure her patronage, and who lose sight 
of her after receiving her money, and now that the torch is out, she is 
left alone, unaided and unprotected, to grope her way in darkness to 
her train, which is not now where she left it a few minutes before. 
Hence, it is but fair, reasonable and just, to hold the railway company 
strictly responsible for the injuries which she received in her attempt 
to diséover the location of the train on which she was a passenger. 

Under the peculiar circumstances of this ease, in which plaintiff is 
shown to have suffered for months excruciating pains, was forced to 
great expense in the employment of surgeons and nurses, and is yet in 
a crippled coadition, we are not prepared to say that the verdict of the 
jury was excessive. 

The District Judge did not err in overruling defendant’s motion for 
aw new trial, urged on the ground of newly discovered evidence, as it 
appeared that the witness on whose testimony it was based, could only 


corroborate defendant’s other witnesses. 
The judgment of the lower court is, therefore, affirmed with costs. 
Rehearing refused. 
Levy, J., absent. 
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No. 2616. 


STATE EX REL. BERTHOUD, TREASURER, VS. JUDGE OF TWENTY- 
SIXTH JUDICIAL District Court, PARISH OF JEFFERSON, ET AL. 


Where it appears from the record that the lower court had jurisdiction, ratione materia et 
persone, of a cause, and the proceedings were regular, a writ of prohibition will not issue 
from the Supreme Court on an application based on the ground that the lower court had 
usurped jurisdiction and authority, by rendering a judgment against the law governing 
the case. 


PPLICATION for writs of Certiorari and Prohibition. Michael 
Hahn, J., Respondent. 


J. D. Coleman, S. S. Carlisle, for Relator : 


A State statute, having reference to a political division of the State, and regulating the 
management thereof, while in full force and effect, cannot be disregarded nor evaded by 
the courts of the State. “State ex rel. Fernandez vs. Houston, Jndge, etc., decided May 
8th, 1882, not reported. The act of a judge a quo ignoring such a statute or vivlating the 
provision thereof, is a usurpation of authority and transgression of jurisdiction. Ib. C. 
C. Articles 9-13. 

Such a usurpation of authority and transgression of jurisdiction, in uuappealable cases, are 
subject to the supervisory control of the Supreme Court under Article 90 of the Constitu- 
tion, on application for writs of prohibition and certiorari. State ex rel. Weber vs. E. 
K. Skinner, Judge, 32 An. p. 1042. 

Acts 29 and 138 of 1856, are in full force and effect. Being particular statutes, they are 
unaffected by subsequent general statutes, having no specific provisions as to the dual 
character of the Parish of Jefferson. 10 M. 172; 12 An. 498, 805:,4 R. R. 71; 20 An. 140; 
24 An. 156. 


Jos. H. Spearing, A. E. Billings, for Defourneau, Respondent : 


1. The supervisory jurisdiction of the Supreme Court will not be exercised to review the 
correctness, in point of substance, of a judgment in an unappealable case, where the 
proceedings have been regular, the forms of law observed, and the court a qua had juris- 
diction ratione et persone. 32 An. 219, 552, 1222; 33 An. 16, 256. 379, 1202, 1356; 34 An. 
No 8604. 

2. Act 29 of 1856 is repealed by Sections 2128, 2129 and 3990 of the Revised Statutes of 
Louisiana of 1870. 


The opinion of the Court was delivered by 

PocuE, J. This is an application for writs of certiorari and prohibi- 
tion, with the object of preventing the execution of a judgment under 
which a writ of mandamus was issued against Relator, to compel him 
to pay the sum of one hundred and ninety-nine dollars and seventy- 
five cents to the holder of certain jury warrants amounting to that 
sum. 

Relator charges that under the Statutes of 1856 and of 1858, dividing 
the Parish of Jefferson into two distinct corporations to be known as 
the Right and Left Banks, and providing for the mode of payment by 
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proportions of parish obligations, by said corporations, the Right Bank 
of the Parish of Jefferson could be held liable for only 744 per cent. of 
the warrants, which it was condemned to pay in full by the judgment 
complained of, and that by disregarding the plain, positive and unam- 
biguous terms of these statutes, the District Judge has usurped juris- 
diction and authority not conferred to him by law. 

The District Judge, in his answer, justifies by urging in substance 
that he had jurisdiction over the matter in controversy, ratione materia 
et persone, and that the case being unappealable, his judgment cannot be 
reviewed by us, as the real complaint of Relator is that the judgment 
was erroneously rendered both on the law and the facts. 

It is now too well settled to admit of any possible discussion, that in 
an application for a prohibition, even under our supervisory jurisdic- 
tion, our investigation must be strictly confined to the question of 
jurisdiction vei non of the lower court. 

In the present case it is not contended here, nor was it even intimated 
below, that the cognizance of the cause did not belong to the lower 
court, but to another, or that said court was not competent to decide it. 

It is conceded that if the mandamus obtained by the holder of the 
warrants had condemned the Right Bank of Jefferson to pay 744 per 
cent. of the amount of said warrants, instead of holding it liable for the 
full amount, the present Relator would have had no cause of complaint, 
and the judgment thus rendered would have been legal, final and 
binding. 

Therefore, the complaint is not that the lower court had no jurisdic- 
tion, power or authority to try the cause, and to grant a mandamus in 
the premises ; but that the mandamus was rendered fora rate in excess 
of the limits prescribed by law. 

Thus, it appears clear to us, that the Judge has not usurped jurisdic- 
tion or authority in the cause, not conferred to him by law, but that at 
most he has rendered a judgment contrary to the law and the evidence 
in the case, and hence such a judgment could only be reviewed and 
reversed on appeal. 

It may very well be that this judgment is in flagrant violation of 
law, will work irreparable injury and visit a great hardship on the 
corporation atfected by it, but under our well-defined jurisdiction we 
are powerless to relieve the Relator, and have no more authority to 
revise that judgment than any other judgment in an unappealable case, 
falling, as this ease undoubtedly does, within the jurisdiction of the 
court which rendered the judgment. 

In the case of the State ex rel. Fernandez vs. Judge, recently decided 
by us, the lower court was denied jurisdiction, and was without 
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authority in law to act or adjudicate at all in the matter involved, and 
it follows that that decision is no authority ‘in this case, where the 
statutes charged to have been disregarded by the lower court, are not 
statutes of jurisdiction, but mere remedial statutes, and in which the 
jurisdiction of the court ratione materia et per 7 is not even questioned 
or doubted by the Relator himself. 

It is, therefore, ordered, that the alternative writs herein issued be 
recalled and rescinded ; and that the writ of prohibition prayed for be 
denied, at Relator’s costs. 

Levy, J., absent. 








No. 7267, 
Mrs. A. Sinnot vs. A. ROCHEREAU Co. 


Where a party applies for an injunction, accompanying his applica- 
tion with the required bond, or presenting one of the exceptional cases 
wherein a bond is dispensed with, the judge should, without further 
requirement, grant or refuse the injunction. There is no authority for 
the issuance of a rule and taking testimony, touching the merits of the 
application. 

When, however, such a rule was issued, and upon its trial was dis- 
charged, and the case was put at issue by an action and proceeded regu- 
larly to the trial, and the demand of plaintiff, on which she based her 
application for an injunction, was rejected on devolutive appeal taken 
from such final judgment, this Court, if it finds that this judgment on 
the merits was correctly rendered, will not remand the case, and grant 
the preliminary injunction, with the certainty that, after being allowed, 
it must be dissolved, and particularly where it is shown that the pro- 
perty, the sale of which was sought to be enjoined, had been sold under 
the execution, and was thus beyond the reach of the remedial process. 
Judgment affirmed. 


PPEAL from the Sixth District Court for the Parish of Orleans, 
Rightor, J. 





Plaintiff, in propria persona, Appellant. 


C. E. Schmidt, for Defendants and Appellees. 





The opinion of the Court was delivered by Topp, J. 
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No. 7609. 
JEssE K. BELL vs. Cuicaco, St. Louis & New ORLEANS RAILROAD 
Company. 


This is an hypothecary action to enforce the payment of liquidated debts, alleged to be secured 
by a judicial mortgage. 

When a railroad corporation is authorized to mortgage, for stated purposes, its road, completed 
or not, a mortgage given to secure bonds issued tor those objects and recorded, will attach 
to property subsequently acquired, as effectually as if it had been described specifically 
in the act; it being entitled to the same effect as if it were alegal or judicial mortgage, 
when duly recorded. 

The prohibitions against mortgaging future property, found in the Civil Code, relate to ordinary 
transactiuns between individuals, and do not apply to rail:oad corporations, which are by 
their chirters, and by general legislation concerning such companies, authorized to mort- 
gage, for construction and ‘repair purposes, their road, completed or not, therefore, their 
actual and future property. 

In case of failure to pay, the United States Circuit Court in equity has jurisdiction at the 
instance of creditors, and the property is in custodia legis from the time of the taking of 
possession by a receiver. At the date of registry of plaintiff's judgments, the real estate 
of the railroad was in the custody of the Circuit Court, a receiver having been appointed. 

Such a proceeding is likened to one in rem, binding on all who are or could have been made 
parties thereto. 

Judgments recorded after such mortgage has been given and recorded, and after such juris- 
diction has vested, do not give rise to a judicial mortgage. 

The property, acquired subsequently to the mortgage. and sold under the order of the court, 
(the price having been paid and distributed under its authority, and the proceeds being 
insufficient to pay the mortgage debt) passes free from all incumbrance apparently 
resulting from the registry of the judgments, and the plaintiff in the hypothecary action 
must fail. 


PPEAL from the Fourth District Court for the Parish of Orleans. 
Houston, J. 


Thos. Hunton, T. J. Semmes d& Payne, for Plaintiff and Appellant : 


1. An assignee without consideration for the assignment, entitled to sue. 10 Martin, 117; 2 
N. S. 296; 5 Rob. 295; 4 An. 350; 21 An. 732. 

2. A judicial mortgage may be enforced by seizure and sale, or hypothecary action. 4 La. 
239 ; 12 La. 296; 8 An. 460; 15 An. 564. 

3. The deed of trust under which defendants resist plaintiff's claim is invalid, as a Louisiana 
conveyance or security for debt. 2 An. 330; 7 An. 413; Thibodaux vs. Anderson, recently 
decided ; and because it contravenes Art. 3302, C. C., and Art. 1522, C. C. 

4. The deed is invalid, to cover the property sought te be subjected to plaintiff's judicial 
mortgage, because the property embraced in the deed, as is alleged, is not described. C, 
C. 3306; 5 An. 123; and because a portion of this property was acquired by defendants 
after the date of the deed. C. C. 3308; 3 Rob 513; 4 Rob. 231. 

5. The property mentioned in this petition was not embraced in the decree of the Federal 
Court. Besides, that decree cannot affect plaintiff, who was not a party. Dupasseur vs, 
Rochereau, 21 Wallace 134. 


Jno. A. Campbell, L. E. Simonds, for Defendant and Appellee : 


1. The statutes of Louisiana authorized a mortgage such as that of May, 1872. 
The depots, offices, machinery, shops, water stations, etc., form part of the organism of a 
“‘ railroad.” 
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3. The statute enumerates such property as the above. 

4. As to the mortgaging future property, there is a special legislation in regard to railroads. 

5. The title acquired by the purchasers at the sale by the U. S. Court, is not affected by legal 
mortgages recorded after the suit in chancery was brought and the property sequestered. 

6. It was not required of plaintiff in the chancery suit to bring in creditors claiming a lien 
acquired subsequently to the institation of the suit and the taking possession of the 
property. 

7. The rule is that where real estate is taken into possession by the appointment of a receiver 
or by sequestration, the title is bound from the jiling of the bill. 





The opinion of the Court was delivered by 
BermupeEz, C. J. This is an hypothecary action to enforce the 
. payment of liquidated debts, amounting in capital to some $75,000, 
alleged to be secured by a judicial mortgage. The ‘defense is, that 
long prior to the registry of the judgments which plaintiff claims to 
own, the real estate described in the petition had been mortgaged to 
secure the payment of a large amount of bonds, ($8,000,000) and that, 
for some time previous to the same régistry, the property had been in 
custodia legis, under proceedings in rem, within the possession and 
control of a court of competent jurisdiction, which adjudicated said 
land to be subject to the mortgage, ordered its sale and distributed the 
proceeds, and that the judgment creditors are concluded thereby. 

From a judgment in favor of the defendants, the plaintiff appealed. 

We deem it unnecessary to consider the issue raised touching the 
sufficiency of the evidence offered to prove the title of the plaintiff to 
the several judgments of which he claims to be the assignee, or touching 
the validity of that title. Conceding that the authentication charged 
against is by the proper authority, and that the plaintiff is not merely 
a stakeholder, but the real creditor, we will proceed to examine the 
merits of the case on that hypothesis. 

The evidence shows that the judgments which the plaintiff claims to 
own were rendered against the New Orleans, St. Louis & Chicago 
Railroad Company, and were registered in the mortgage office, two on 
May Ist, 1876, and one on March 16th, 1877; that on May Ist, 1872, the 
New Orleans, Jackson & Great Northern Railroad Company, had con- 
sented a “‘ mortgage” on all its property, acquired and to be acquired, to 
secure the payment of bonds for the sum of eight millions of dollars, 
half of which were cancelled, issued to withdraw two previous classes of 
bonds uttered for construction purposes, and also to provide means for 
repairing, improving and operating the road andrunning it to the Ohio 
river; that the act was afterwards duly recorded on the 25th of June, 
1872, regarding property in Louisiana; that in 1874 the parcels 
described in the petition were still owned by the New Orleans, Jackson 
& Great Northern Railroad Company, which then consolidated with 
the Mississippi Central Railroad Company; that the new organization 
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then assumed the name of the New Orleans, St. Louis & Chicago Rail- 
road Company, which succeeded the two Companies, acquiring all 
their rights and incurring all their obligations ; that the parcels involved 
in this controversy had been acquired after the mortgage had been 
consented and before the registry of the plaintiff’s judgments ; that 
one of them is the place in which the business of the corporation has 
been conducted since the year 1874, and that the other is a depot near 
the Mississippi river, both indispensable adjuncts. 

In consequence of the non-payment of interest on the obligations 
issued under the act of mortgage, which wasalso a deed of trust, proceed- 
ings in equity were instituted on March Ist, 1876, before the U. 8. Circuit 
Court in this City, for the ultimate purpose of having the property sold 
and its proceeds distributed. The Court appointed a receiver, who 
took possession of all the assets of the Company which were inven- 
toried, and among which were included the parcels described in the 
petition. 

The receiver continued in possession until after the sale, in March, 
1877, which was for one million of dollars, which were paid and distrib- 
uted. The deed comprising the real estate in question was approved 
by the court. Possession was delivered under the court’s order, and 
has been since then enjoyed by the Chicago, St. Louis & New Orleans 
Railroad Company, formed in that year. 

In February, 1877, relying upon two of the judgments elniened by the 
plaintiff, the parties in whose name they then stood, intervened, averred 
the judgments, their registry, a judicial mortgage on all the real estate 
of the Company, the nullity of the mortgage of 1872, and concluded by 
a prayer to be paid by preference out of the proceeds of the real 
estate, then being advertised for sale. The facts do not seem to be 
controverted. 

It is apparent that at the date of the registry of plaintiff ’s judgments, 
the pieces of real estate were, as a matter of fact, in the possession and 
custody of a court of justice, which would undoubtedly have had juris- 
diction had the property been covered by the mortgage. The act by 
which the mortgage was consented is in accord with the laws of Lou- 
isiana, and is also a deed of trust, or common law mortgage. This was 
necessary, as the mortgage was to affect property in Louisiana and 
other States, in which the form to encumber real estate is different from 
that in which it can be done in this State. The Railroad Company, by 
that act, mortgaged and coveyed the road, its lands, franchises, right 
of way, rolling stock, real and personal property, owned and to be 
thereafter acquired, without any exception or reservation. 

The contention in this case reduces itself to the inquiry: whether 
plaintiff’s claim is well founded, and whether the defendants have a 
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superior title ; in other words, simply, whether or not the real estate 
described in the petition,and on which a judicial mortgage is claimed 
and sought to be enforced, was or not covered by the mortgage 
executed in 1872, the moment that it was acquired by the Company. 

If it was, then the Circuit Court had jurisdiction ; if it was not, then 
the proceeding for the sale was a nullity as to those who were not 
made or who did not make themselves parties thereto. 

For the investigation of the issue presented, we propose to inquire: 

1. Whether the property was affected with the mortgage. 

2. Whether the U. 8. Cireuit Court had jurisdiction. 


I. 


It was well said in Brine vs. Ins. Co., 6 Otto, 27, by the U. S. Supreme 
Court, that “it is a principle too firmly settled to admit of dispute at 
this day, that to the law of the State, in which the land is situated, we 
must look for the rules which govern its descent, alienation and trans- 
fer, and for the effect and construction of conveyances.” It may be 
added, that to those laws also, we are to look for the mode of encum- 
bering real estate so as to bind not only the obligors, but also third 
parties. 

In this State, mortgage is a real right granted to a creditor over the 
property of his debtor for the security of his debt, giving him the 
power of having it seized and sold, in default of payment. As a 
rule, it bears upon real estate and its accessories, and cannot be 
consented on future property. R. C. C. 3278, 3281, 3282, 3303. 

There exists a special stipulation that the property of persons not 
sui juris, including corporations, cannot be mortgaged by contract, in 
any other form and manner than that directed by law. R. C. C. 3202. 

The contract from which the mortgage results, must be evidenced 
in writing, and must be recorded. R. C. C. 3305, 3342. 

It is not upon principle that future property cannot be mortgaged. 
The civil law, from its earliest days, distinctly recognized that it could 
be encumbered and given in pledge. 

Conventio generalis pignore dando bonorum vel postea quesitorum recepta 
est. Papinian de Pign. et Hyp. Pand. pars 4, 1. 20, tit. 1, Cod. L. 8, 
t. 18; Impp., Sever. et Ant. A. A. Lucio. Didier Pailhé, Droit Romain, 
634, No. 633; Domat, vi, part 1,1. 3, t. 1. 

While, by Art. 2129, the Napoléon Code declares that future property 
shall not be mortgaged, yet by Art. 2130, it bends the rule by expressly 
permitting it to be done, when the property of the debtor is insufficient 
and where the fact is stated and a formal consent is given to mortgage 
les biens présens et a venir. Troplong, Priv. and Hyp. 2, 537; Duranton 
19, 377 ; Merlin Rep. Hyp. sec 2, § 3, Art. 6 ; DallozHyp. ch. 2, see. 4, 
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Art. 3, Nos. 8and 9; Favard, sec. 2, § 3, n. 10, and 10 bis.; Rolland de 
Villargues, 278. 

Such was the law in this country, not only under the Spanish domin- 
ion, but also since the admission of the State in the Union. Partidas 
5, t. 13, 1.15; Curia, 361, 4. 

The Code of 1808, Art. 28, p. 456, was to the effect that a conven- 
tional mortgage would extend to all the debtor’s estate, either present 
or to come, unless with respect to the latter some contrary disposition 
existed. 1 N.S. 550. 

It was modified by the adoption in the Code of 1825 of Articles 3273 
and 3276, which are now Articles 3306, 3308 and 3309 of the Revised 
Code of 1870. The new legislation provides, that to render a conven- 
tional mortgage valid, it is necessary that the act establishing it 
shall state precisely the nature and situation of each of the immovables 
on which the mortgage is granted, and that the exact sum for which it 
is given shall be declared in the act. The expressed consequence is, 
that no future property can be the subject of a conventional mortgage. 

The Code of 1825 and the revised one nevertheless provide, that 
buildings and improvements subsequently put upon the land mort- 
gaged shall be affected, and that if a person contracting an obligation 
grants a mortgage on property which he does not then own, the mort- 
gage will be valid, if the debtor should ever after acquire the ownership 
of the property by whatever right. R. C. C. 3304, 

The restriction of prohibition touching the mortgaging of future 
property, applies only to individuals in their ordinary transactions. 
It has no reference to judicial persons whose rights in that respect are 
regulated differently for the good and valid reasons that they are under 
the protection of administrators, who can act only advisedly and in the 
form and manner prescribed by law, and who are not likely to be unduly 
influenced by external pressure. 

Legal and judicial mortgages affect both the property owned by the 
debtor at the time of registry, and that which is subsequently acquired. 
Such mortgages are created without any stipulation, and even against 
the will of the debtor, in favor of ineapacitated persons, or of creditors 
judicially recognized. The law in its humanity has made an exception 
in favor of the debtor who consents a conventional mortgage, in order 
to place him beyond the rapacity of an exacting or merciless creditor, 
who otherwise would paralyze and deaden him in the blossom of life 
and prosperity. 

‘Les motifs qui ont déterminé les rédacteurs du Code a proscrire 
Vhypothéque générale sur les biens présents et 4 venir, et 4 n’admettre 
que Vhypothéque spéciale sur les biens présents désignés par leur 
nature et leur situation, sont le désir: 1, @empécher le débiteur 
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d’engager toute sa fortune pour les besoins d’un instant; 2, d’éviter 
Vaccumulation sur un seul immeuble, de plusieurs hypothéques dont le 
concours entraine toujours des frais; 3, de favoriser la spécialité, la 
publicité qui est dans l’intérét de tous.” Rep. J. P. Vol. 8, p. 367, No. 
134; Laurent, XXX, No. 514. 

But, whatever those flexible rules be, they are such as have been 
prescribed by the law making power, which, in the absence of consti- 
tutional inhibition, has the right to modify them, and give them such 
further elasticity as, in its wisdom, it may see fit and proper. 

Laws have consequently been passed for the special benefit of rail- 
road corporations, on this subject of mortgages, and are to be found 
either in their respective charters, or in general statutes referring to 
them. 

The title of the defendants originates in the deed by which the rail- 
road corporation mortgaged its lands, property, franchises, rights of 
way, rolling stock, real and personal property, owned or to be thereafter 
acquired, without any exception or reservation, to secure the payment of 
the bonds already mentioned, and the interest thereon, which were 
designed to obtain the money necessary to accomplish the purpose 
heretofore stated. 

The authority to borrow money and make such a mortgage for the 
continuation and maintenance of the road in this State, is conferred in 
the charter granted and in statutes which apply to railroad corpora- 
tions. These statutes have the physiognomy of those which have been 
adopted in pari materia, in other States of the Union, and which form 
part of the law of railroad corporations. The operation and extent of 
those statutes have been uniformly judicially determined. 

It is notorious that, in the United States, railroads have been con- 
structed for the most part with money borrowed upon the issue of 
negotiable bonds, secured by mortgage, which are intended for cireu- 
lation in distant cities in this country and abroad. It is patent that 
there should exist, and that there is, a uniformity in the conditions of 
the mortgage, which is purposed to induce and assure capitalists who 
are asked to lend money for long periods of time. The railroad, with 
all its accessories and appurtenances, is generally disposed of in globo, 
for it forms an entirety, an organism which should not be dismembered 
or parcelled out. The character of the business and time require 
changes in the condition of the property, which necessitate additions. 
ameliorations and removals. Hence, mortgages, in order to afford a 
real guarantee, have to be made so as to include all of these, actual 
and prospective. 

By its charter, granted in 1853, the New Orleans, Jackson & Great 
Northern Railroad Company was authorized to secure their loans by 
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mortgaging the property of the Company, in whole or in part, as they 
shall deem expedient. 

In 1854, 1855 and 1856, the General Assembly passed acts regulating 
the power of railroad corporations, conferring that of securing the 
payment of any obligations contracted by them for the construction of 
the road and for repairs upon it, by mortgage, whether the road had been 
completed or not at the time of making the mortgage, and that ‘such 
mortgage would bind the property, the franchises and appurtenances 
of said railroad, its warehouses, depots, water stations, locomotives, 
and the like, registry being required at the place of domicilonly. Acts 
1253, No. 148, p. 114; 1854, No. 145, p. 112; 1855, No. 341, p. 485; 1856, 
No. 194, p. 205; Rev. Stat. 692, 726, 727. 

The general legislation of those years, intended to constitute 
a unit, did amplify the charter of the Company. It conferred 
upon the New Orleans, Jackson & Great Northern Railroad Company, 
and upon all similar companies then, or thereafter in existence, 
identical powers, should they deem proper to exercise them. Those 
innovations to our local system, relative to conventional mortgages 
and to the power granted by the charter of 1853 to the Jackson Road, 
were prompted by and derived from other systems of legislation, ne- 


cessitated by the urgent wants of like organizations in other States. 
The meaning, object and purport of that legislation can and must, 
therefore, be ascertained by an inquiry into the jurisprudence of the 


other States in which such statutes were adopted on the subject. 

A review of the jurisprudence shows that there has been an uni- 
formity in the decisions of the courts in that regard. 

In the case of Pennock, 23 How. 175, from Ohio, the Supreme Court 
of the United States said: 

‘“‘ Although the maxim is true, that a person cannot grant what he 
has not got, yet, in this case, a grant can take effect upon the property 
when it is brought into existence and belongs to the grantor, in fulfil- 
ment of an express agreement. founded on a good and valid consider- 
ation, where no rule of law is infringed, or rights of a third party 
prejudiced.” Vide also, 4 Otto, 322: 1 Wall. 254; 11 Wall. 459; 5 
Otto, 10; 23 How. 128; 25 Barb. 284. 

The ease of Dunham vs. Railway Company, reported in 1 Wall. 254, 
isa decisive authority. The statute under consideration was sub- 
stantially that which appears in the unenlarged charter of the Com- 
pany in the instant case. It empowered the corporation to borrow 
money for completing and operating their railroad, to mortgage their 
corporate property and franchises. The mortgage, however, included 
the railroad built and to be built, and the right of way. The Court de- 
cided that it was clear law, that the trustee, for the benefit of the 
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bondholders, took “the road built and to be built,” together with all 
the other matters and things enumerated in the mortgage. Express 
authority was given to the Company by the law of the State, to 
borrow such sums of money as they deemed necessary for completing 
and operating their railroad and to issue and dispose of their bonds 
for any amount so borrowed. What they wanted was money, so as to 
make their road, and the authority was in as many words conferred to 
mortgage it for the purpose. The Court cited the early case, decided 
four years previous, reported in 23 How. 128, where the rights of the 
parties depended upon the general rules of law. This ruling is fully 
confirmed in subsequent adjudications by the same tribunal. 5 Otto, 
10; 11 Wall. 459. Vide also, 2 Story Eq. J., 644. 

There are other decisions to the same effect, on analagous statutes, 
by State courts. 100 N.S. 372; 18 Monroe, 431; 45 Barb. 284; 34 Vt. 
R. 484; 10 Gray, 568; 32 N. H. 484; 24 Wis. 551; 14 Minn. 297; 64 
Penn. St. 366. These adjudications aye substantially to the effect, that 
when the power is given to a railroad company to contract for loans 
and to mortgage its property to secure the payment of the debt, it con- 
ferred that of mortgaging the franchise, to maintain the railway and 
to take tolls, and all its property, present and prospective. 

The high authority of those cases is such, that it cannot yield to 
whatever may have been determined in opposition, if so, by the U. S. 
Circuit Court for the Western District of Tenessee, in 1879, in the case 
of Calhoun, and by the U. 8. Circuit Court for Maryland, in a suit in- 
volving the sale of real estate directed by a will, which was annulled, 
because the land sold had been mentioned neither in the petition, nor in 
the decree. 

Under its charter and the statutes mentioned, the Jackson Railroad 
Company could mortgage its road, completed or not, and all the par- 
aphernalia thereof. A road can be considered as completed only when 
all the land required for its purposes, from its inception to its terminus, 
for all its branches, for all its stations, depots, warehouses, when all its 
locomotives, cars and vehicles have been purchased or acquired, when 
all the buildings necessary for its manifold purposes have been put up 
and furnished, and the entire organism is in full operation and con- 
tinues in good order. It is seldom that a road can be said to be com- 
pleted, when it has the means of improving and uses the same, for it 
continually adds to its purchases of lands, for the purpose of building 
thereon new stations, depots or shops. When completed, as a matter 
of course, its buildings, its rolling stock and other paraphernalia, will 
' necessitate repair, replacing, renewal. Hence it is, that it was de- 
signed to give to the conventional mortgage, in such cases, as to 
future property of any description in the intendment of the parties 
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and within the purview of the contract acquired to maintain and com- 
plete the road, the same effect which the law accords to legal and to 
judicial mortgages, which affect and encumber property the very 
moment that it is acquired and forms part of the bulk of the estate of 
the debtor. 

The mortgage of a railroad, its lands, property, franchises, rights 
and appurtenances, with the buildings, structures and improvements, 
comprehends not only the property in esse, forming part of the or- 
ganism or structural arrangements, or the machinery and apparatus for 
the construction, maintenance or operations of the railroad, whether 
movable or immovable, but also such as shall be obtained, or added 
during the existence of the debt. The inquiry in such a case is not so 
much whether a person can grant, in presenti, a security on property 
not yet belonging to him, but whether, where the law authorizes the 
mortgage of a road, completed and to be completed, the mortgage will 
affect the property, when it becomes the grantors, in fulfilment of an 
express agreement, founded on a good, real and valuable consideration. 

The real estate described in the petition, acquired since the date of 
the mortgage, became affected with it as effectually as though it had 
been expressly described in it, and the inscription of the judgments 
which plaintiff represents, as assignee, would have created a judicial 
mortgage, securing their payment, but for the proceedings in equity, 
which conduced to a sale, which can be well compared to the sale 
which would have been made of them, under executory process, had 
the circumstances justified a fiat in a State court. 

The registry of the judgments, after the property subject to the 
mortgage had been taken possession of by the United States Circuit 
Court, could produce no more effect than if the same property had been 
seized by a sheriff, under a writ of seizure and sale. It is true, that a 
judicial mortgage is created by the mere registry of a judgment, but 
it does not follow that, on that account, property has been effectually 
reached and encumbered. When such registry. takes place, and the 
property previously encumbered selis for more than is necessary to 
pay and discharge anterior encumbrances, the purchaser has a right, 
under our law, to retain the remainder of the price of adjudication, 
subject to the rights against it of the registered judgment creditors, 
or eventually of the owner himself; but when the property does not net 
enough to satisfy superior mortgages, the judgment creditor, whatever 
his judicial mortgage may be, if the sale transferred the property, can 
have recourse neither against the purchaser, nor against the property, 
which, under the seizure and the sale, passed to him, by the adjudi- 
sation of the law ofticer. 

100 
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II. 


The jurisdiction of the United States Cireuit Court in equity, and 
the binding effect of the exercise of the same, cannot be doubted. 

In 9 Peters, 632, the United States Supreme Court said : 

“From the moment of the establishment of the District Court in the 
District of Louisiana, there was vested in it, by the Constitution, 
equity powers and jurisdiction. Those powers and that jurisdiction 
cannot be changed or limited by any act of Congress. It is not to be 
disputed, after admitting the equity jurisdiction of the Court, that its 
chancery powers are the same as those of other Circuit Courts of the 
United States. Its remedies are not to be according to the practice of 
the State Court, but according to the principles of equity, as dis- 
tinguished and detined in that country from which we derive a knowl- 
edge of our principles.” See also, 4 Wh. 108; 2 Story R. 555; 3 W. 
212-220 ; 20 How. 558; 21 How. 522. 

It was also said by the same Court: 

“When a court has jurisdiction, it has a right to decide every 
question which occurs in the case. When the jurisdiction and the right 
of plaintiff to prosecute his suit have once attached, the right cannot 
be arrested or taken away by proceedings in another suit. These 
rules have their foundation, not merely in equity, but in necessity. 
For, if one may enjoin, the other may retort, and thus the parties be 
without remedy. 7 How. S.C. R. 612.” This is true even when the 
jurisdiction is concurrent. 9 Wh. 532; 20 How. 583. 

lt is also held, that he who meddles with property in litigation, does 
so at his peril and is as conclusively bound by the result of the liti- 
gation, whatever it may be, as if he had been a party to the suit. 
They take the title subject to the contingencies, take the chances and 
must abide the result. 93 U.S. 8. C. R. 168; 1 DeGex & Jones, 606 ; 
4 Drury & W. Rep. 58-80; 5 Mon. 78; 35 Conn. R. 250; 20 How. 94; 
Fisher on Mortgage, 222. 

Such is also the law and jurisprudence of this State on that subject, 
though in 24 A. 551, by a divided Court, it was held that the creditor 
would have to resort to the hypothecary action, as the plaintiff has 
done in thiscase. The legislation since made (1878, Act 3) has settled 
the jurisprudence on that subject. See 19 A. 356; 3 A. 248; 13 L. 
260; 12 A. 873; 29 A. 465, 488. 

In [4 Wall, 66, the United States Supreme Court says: The settled 
rule is, that where the subject matter of the suit in equity is real 
estate, which is taken into the possession of the Court, pending the 
litigation, by the appointment of a reeeiver, the jurisdiction attaches. 
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It is to be observed, that the railroad corporation, by its negotiation 
of more than three millions of dollars of its bonds, has received the 
consideration for the mortgage. Wheu, therefore, it subsequently ac- 
quires property answering the description of property to be acquired, 
and such as was within honest intendment, it was bound, in equity, to 
transfer the interest to the mortgagee, or purchaser, immediately on 
the property being acquired. The object of the suit, in March, 1876, 
before the United States Cireuit Court, and of the sequestration, was 
to compel the fulfilment of the terms and obligations of the contract. 
The decree was in furtherance of, and accomplished the object of the 
contract. No person could have been deluded or deceived, for the 
mortgage act, which is fall and explicit, had been put on public record 
previous to the consolidation of the two companies, and before any 
credit had been given to the consolidated company by any one. 2 
Lowell, 458; 4 Met. 306; 64 Penn. 366; 23 How. 128. 

Upon the whole, we consider that, under the laws of the State, the 
New Orleans, Jackson & Great Northern Railroad Company had au- 
thority, in order to secure the payment of the bonds which it issued, 
for purposes of construction, repairs and improvement of the road, to 
mortgage its road completed and to be completed; that the effect of 
such mortgage is assimilated to that of a legal or judicial mortgage, 
which is prospective from the time of registry ; that the two parcels of 
real estate described in the petition, and which are indispensable ac- 
cessories and adjuncts, became affected with such mortgage from the 
time of their acquisition by said Company ; that the United States Cir- 
cuit Court had jurisdiction in equity to enforce the mortgage so con- 
tracted; that the said two parcels of ground were embraced within 
and covered by the mortgage ; that the same went into the possession 
and control of said Court from the moment that it appointed a re- 
ceiver, who qualified and took the same in his custody and care, with 
the other assets of the defaulting Company ; that the proceeding in 
that Court, likened to one in rem, was binding upon all who had an 
interest at stake ; that the sale af said property, ordered and executed, 
was legal, and transferred the title, which passed to the defendant in 
this case; that the registry of the judgment, whereof the plaintiff is 
the assignee, did not affect the property which was then in custodia 
legis ; that the purchase price having been paid into, and distributed 
by said Court, all claiming a privilege or a mortgage against the 
property thus judicially sold, should have intervened and claimed par- 
ticipation; that the price having proved inadequate, by far, to dis- 
charge the mortgage debt of 1872, the judgment creditors, even if their 
judgments had been registered previous to the proceedings to enforce 
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the mortgage, would have no claim, either against the property, or 


against the purchasers; that still less have they any such, the registry 
having been made after the Court had taken possession of the 
property ; that said property is, therefore, not liable as claimed, and 
that plaintiff’s demand was properly denied. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be affirmed, with costs. 

Levy, J., absent. 





No. 8340. 
C. A. Puitirprr vs. C. CLAIRTEAUX ET AL, 

Where a planter gives a special mortgage on his plantation to cover 
and secure future advances, and the mortgagee, after advancing part 
of the amount stipulated in the act, becomes a member of a commission 
house, a partnership by whom other advances are made during the year, 
and to whom the crop is consigned for sale, and by whom sold, and an 
account current is rendered by this firm, in which all the sums advanced 
under the mortgage, are charged both before and after the formation of 
the partnership, and with the consent of the mortgagee, the mortgagee 
cannot, after this, proceed alone to enforce the mortgage by seizure and 
sale, regardless of the credits that may be imputable to the debt from 
the proceeds of the crop. 

No settlement of the debt can be made in a proceeding to which the 
mortgagee and planter are alone parties. The firm should also be 
parties to the suit. Judgment perpetuating injunction affirmed and 
amended, so as to reserve the rights of all persons in interest in any 
future proceeding for the adjustment of the debt. 


PPEAL from the Twenty-sixth Judicial District Court, Parish of 
Jefferson. Hahn, J. 


W. J. McCune, Joseph Brewer, for Plaintiff and Appellant. 


Chas. Louque, C. W. Besancon, for Defendants and Appellees. 


The opinion of the Court was delivered by Topp, J. 
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No. 8448. 
J. N. Turpopaux vs. V. E. M. ANDERSON. 


An Act passed in this State, purporting on its face to be a trust conveyance or deed of trust 
in fee simple, will not be given the effect of an act of mortgage binding on third parties, 
although recorded in the proper mortgage book, and although it might be considered 
between the parties as intended by them to secure the payment of a debt, as therein 
mentioned. 

Parties contracting in this State are required in all their transactions affecting real estate 
here, tocomply with the forms prescribed by the local law and customs, and to announce 
clearly the purpose of the Act. Reasonable doubt as to the true character of the Act will 
protect effectually third parties from its operation. 

| gpg from the Twenty-second Judicial District Court, Parish 

of St. James. Cheevers, J. 


Sims & Poché, tor Godchaux, Appellant. 


Bayne & Denégre, R. G. Dugué, for A. M. Boyd, Appellee : 


An act of mortgage or deed given to secure the payment of promissory notes described in the 
act, and which provides for the sale of the property to pay those notes at maturity, 
recorded in the office of the Recorder of Mortgages, in the Parish of St. James, in this 
State, wherethe property mortgaged is situated, is a good and valid mortgagé, and will 
rank according to its registry. Hayden vs. Nutt, 4 An. Rep., 65; Ells ys. Sims, 2 An. 
253; 10 La. Rep.. 243; 32 An. Rep., 314. 


The opinion of the Court was delivered by 

BeRMuDEzZ, C. J. This is a contest over the residue of the proceeds 
of certain real estate sold at sheriff's sale, under exeecutory process. 

After paying the plaintiff, who was the seizing creditor, there re- 
mained a balance of $1,823.86, which Godchaux, the purchaser, re- 
tained in his possession, claiming to be entitled to it, as the mortgage 
creditor next in rank. 

A. M. Boyd, pretending to have a mortgage anterior to Godchaux’, 
the validity of which he does not dispute, took a rule to have said 
balance paid to him. 

From a judgment in favor of Boyd, Godchaux has appealed. 

The act upon which Boyd rests his claim and which he qualifies a 
** mortgage,” Was passed in the Parish of St. James, and was recorded 
in the mortgage book. It is termed, in the body of it, a “ trust con- 
veyance,” or deed of trust in fee simple. It declares substantially, that 
for the consideration of ten dollars, and for the securing of a sum of 
$29,950, evidenced by notes, Anderson grants, bargains, sells and 
conveys unto A. M. Boyd, trustee, the property in question ; that when 
the debt shall have been paid, the deed will be void, and should there 
be a failure to pay, the trustee is to have the property sold, and is to 
satisfy the debt and to pay over to Anderson what balance migh 
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thereafter remain. It is not in the form in which acts of mortgage are 
usually drawn up in this State. 

The act on which Godchaux relies is unmistakably an act of mort- 
gage executed as is customary for such acts to be. It is clearly 
intended to secure the payment of a sum of money due him, he, the 
creditor, in case of non-payment, to have the right to proceed judi- 
cially to the seizure and sale of it for the satisfaction of his claim. It 
is dated July 28th, 1877, and was duly recorded in the proper mortgage 
book on the same day. ~ 

It is certain that, under the jurisprudence, had the act of Boyd been 
passed out of this State, between parties residing therein, relative to 
real estate in this State, it could be recognized and enforced, but only 
between them, as a contract intended to secure the payment of a debt. 
In such a case, the intention of the parties, inter se, would be ascer- 
tainable beyond the act, and deducible from the fact of their residence 
at the place where such an act would be treated as a mortgage act, be- 
cause the form of written instruments is governed by the law and 
usages of the place where they are passed. As between them, effect 
could be given to such acts accordingly, at the place where they were 
designed to be executed, or carried out; but this could not take place 
so as to affect third persons who could not be held to be bound by 
notice, unless such acts, designed to convey knowledge, were drawn 
in legal form and couched in clear language, unmistakably expressive 
of their substance and object, under the laws and customs of this 
State. 

The authorities relied upon, on behalf of the plaintiff in rule, are 
cases in which differences arose between the parties or privies to such 
acts, and have no bearing upon a case like the present one, in which a 
third person is sought to be affected by the form and substance of the 
act in question, recorded, as it was, long previous to Godchaux’. 

The acts in those cases were given the effect which they ree>ived, 
not from what they expressed on their face, but from the evidence 
adduced on the trial of the parties, to show the intention which they 
had when they entered into the contract. In those cases the parties 
suing were generally persons seeking to acquire title to the thing as 
owners, but on evidence by the other parties, the Court never held 
that the act was a mortgage, but merely declared that it was a secu- 
rity, and that the debtor or vendor, before he could recover, wo i! ! 
have to pay the vendee or creditor the amount due him. 

This is, indeed, the first instance of this description which ever was 
submitted to this Court for determination, on a question of mortgage 
affecting third persons. 

We do not hesitate to declare that as this nondescript act does not 
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indicate its character and does not clearly purport on its face to be a 
mortgage, third persons are not bound to ascertain its nature, object 
and purport, by analyzing its features by systems of reasoning which 
do not, with certainty, conduce to the conclusion that it is an act of 
mortgage. It is easier to say what the act is not, than to say what it 
is. Whatever contract it was intended to evidence, it surely cannot 
be claimed that it is expressive of a mortgage given by Anderson to 
Boyd, susceptible of affecting third persons, although it might be en- 
titled to be considered as a security between the parties. 14 A. 845; 
18 A. 732; 12 A. 529; 23 A. 281, 665; 16 A. 12. 

Parties contracting in this State are required, in all their transac- 
tions affecting immovables situated therein, conferring or divesting 
real rights in and to such property, to comply with the forms pre- 
scribed by the local law and usages and to announce distinctly, to 
avoid surprise, the purpose of the instrument which is made the de- 
pository of their intentions and contract; otherwise, third persons, 
sought to be affeeted thereby, will not be concluded. Index animi 
verbo. 

Reasonable doubt as to the true character of an act will always pro- 
tect effectually third parties from the operation of the same. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be reversed, and it is now ordered, adjudged aud decreed, that 
the rule taken by A. M. Boyd, for the payment of the residue of the 
sale to him, be reversed, and that Leon Godchaux be recognized as 
entitled to apply said sum to the satisfaction in part of his mortgage 
claim in the premises. 

It is further ordered, that appellee pay costs in both courts. 

Mr. Justice Poché recuses himself. 

Mr. Justice Todd dissents. 

In this ease, Mr. Justice Poché having recused himself, and Mr. 
Justice Levy being absent, and the remaining justices failing to agree, 
his Honor, A. L. Tissot, Judge of the Civil District Court, Division A, 
for the Parish of Orleans, having been called upon to participate in the 
deliberation on the petition for a rehearing, and having done so, took 
his seat on the Bench in the stead of Mr. Justice Poché, recused, under 
Article 85 of the Constitution, whereupon Mr. Justice Fenner delivered 
the opinion of the Court, the Chief Justice and his Honor Judge Tissot 
concurring, which decree is in the words and figures following : 


On APPLICATION FOR REHEARING. 


Fenner, J. This case presents no question except one, viz. : whether 
the record of the.instrument in question, in the office of the Recorder 
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of Mortgages, secures to the beneticiary the rights of a mortgage 
creditor as against third persons. 

The provisions of our law relative to the inscription of mortgages, 
and regulating the effect of such inscriptions, necessarily refer to 
instruments known and defined in the law of Louisiana as mortgages, 
by which we do not mean that the use of the word “‘ mortgage” is sac- 
ramental, but only that the instrument must contain all the elements 
essential to constitute a Louisiana mortgage, and none inconsistent 
therewith. 

It is needless to say that the mere record of an instrument in the 
mortgage book of a Recorder, cannot make that a mortgage which is 
not such, and that if the instrument be not a mortgage, its inscription 
cannot make it operate as such as against third persons. 

The instrument now under consideration is what is known as a 
common law mortgage. To ascertain whether or not a common law 
mortgage is the same thing as a Louisiana mortgage, we have only to 
examine the definitions of the former, given by the highest authorities : 

* A mortgage is a transfer of property, as security fora debt.” Conrad 
vs. Atlantic, | Peters, 336. 

‘“* Mortgage is the conveyance of an estate, by way of pledge, for the 
security of debt, and to become void on payment of it.” 4 Kent's 
Com. 136. , 

“A mortgage, at common law, may be defined to be an estate created 
by a conveyance, absolute in its form, but intended to secure the perfor- 
mance of some act. such as the payment of money and the like, by the 
grantor or some other person, and to become void if the act is per- 
formed, agreeably to the terms prescribed, at the time of making such 
conveyance. It is, therefore, an estate defeasible by the performance 
of a condition subsequent.” 1 Washburn’s Real Prop. 478. 

The mere statement of these definitions indicates at once the wide 
divergence and, indeed, inconsistency, between such an instrument 
and the contract known and defined as a mortgage in the law of 
Louisiana. 

While it is essential, in the former, that the title should pass, and 
perfectly permissible that the possession also should pass to the mort- 
gagee or to a third person for his benefit, it is equally essential, in the 
latter contract, that both the title and possession (as owner) should 
remain in the mortgagor or his subsequent assigns, so muchso, that 
the acquisition of title by the mortgagee would operate, eo instanti, to 
extinguish the mortgage. 

A lawyer profoundly versed in the abstruse, shifting and complicated 
jurisprudence of England and our sister States of this Union, and 
perhaps some of our citizens bred in those States, would be aware that. 
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courts of equity in their interpretation and administration of rights and 
remedies of parties to these instruments, have so construed and modi- 
fied their meaning and effect as to assimilate them more closely to our 
own mortgages, than would have been deemed possible from the plain 
expressions of the instruments. But the great mass of our people, who 
are to be affected with notice by the inscription of such instruments, 
have not these advantages; and we are at a loss to understand upon 
what principle we could hold sach persons bound to know, or to take 
notice, that an instrument, purporting on its face to divest the title of 
the alleged mortgagor, could possibly operate as a mortgage granted 
by him. 

They are certainly not in the slightest degree affected by the inten- 
tions of the parties to the act, except in so far as those intentions are 
expressed therein. 

We rest our conclusion here. 

We are not now concerned with questions as to what may be the 
effect of such instruments, as between the parties, nor what might be 
their effects, even as against third persons if recorded as conveyances. 

We merely hold that the instrument before us is not, upon its face, 
in form or in substance, a mortgage, and that its record in the mort- 
gage book cannot give effect to it as a mortgage against third persons. 

We believe it to be sound policy to discourage the use of forms of 
contract not known to our law, and to save third persons from the 
effect of ambiguous contracts, not expressing their nature and effect 
upon their face, and only to be understood in the sense desired by 
reversing the ordinary meaning of words. 

The question, in its present shape, is res nova, and former decisions, 
properly interpreted, contain nothing inconsistent with our present 
position. 

Rehearing refused. 


The Chief Justice coneurs in this opinion and decree, and Judge 
Tissot, called in place of Justice Poché, recused, also concurs, with 
reasons assigned in his separate opinion. 

Justice Todd dissents. 


On APPLICATION FOR REHEARING. 

Tissot, Judge of the District Court, participating : 
The instrument under consideration, and upon which the Relator 
founds his pretensions, cannot be considered as a valid Louisiana con- 
ventional mortgage. There seems to be a marked difference between 


our mortgage and the common law mortgage of our sister States. 
101 














SUPREME COURT OF LOUISIANA, 





Thibodaux vs. Anderson. 





It is impossible, under our laws and jurisprudence, that Boyd should 
have purchased the property described in the deed in question and, at 
the same time, have retained a mortgage thereon. Here the property 
could not be conveyed to him, and he be allowed to have a legal right 
thereon for the discharge of any such obligation as he claims. 

Mortgage is defined by our Civil Code to be a right granted to the 
creditor over the property of his debtor, for the security of his debt, 
giving him the power of having the property seized and sold in default 
of payment. R. C. C. 3278, (3245). 

It is a species of pledge, the thing mortgaged being bound for the 
payment of the debt or faiiiment of the obligation. R. C. C. 3279, 
(3246). It resembles the pledge: 1, in that both are granted to the 
creditor, for the security of his debt; 2, in that both bind the thing 
subjected to them, and that the same thing cannot be engaged to a 
second creditor to the prejudice of the first. R. C. C. 3280, (3247). 

It differs from pledge in this: 1, that mortgage exists only on 
immovables, ships, steamboats and other vessels, or such rights as are 
described by law, and that the pledge has for its object only movables, 
corporeal or incorporeal ; 2, that in pledge, the movables and effects 
subjected to it are put into the possession of the creditor or of a third 
person agreed upon by the parties, while the mortgage only subjects to 
the rights of the creditor the property on which it is imposed, without 
it being necessary that he should have actual possession. R.C. C. 
3281, (3248). It only takes place in such instances as are authorized 
by law. R. C. C. 3283, (3250). 

The conventional mortgage is a contract by whicha person binds the 
whole of his property or a portion of it only, in favor of another, to 
secure the execution of some engagement, but without divesting him- 
self of the possession. R. C. C. 3286, (3253) ; 3287, (3254) ; 3290, (3257). 
These provisions of our laws clearly repel the idea that one can buy 
property and retain, at the same time, a conventional mortgage on it 
in his own favor. : 

Tested by these provisions of our laws, the instrument above 
referred to must be declared invalid as a Louisiana conventional 
mortgage. 

It is styled a “ deed of trust.” It purports to bargain, sell and con- 
vey to Alston Boyd, as trustee, the property described in itsbody. By 
its terms Boyd is to have and to hold said property, by himself, his 
heirs and assigns, forever, in fee simple. The grantor is therein given 
the right to reimburse the grantee the amount of its consideration, ete. 

No mortgage is ever granted in these terms in this State. And they 
cannot be so consented. 





nld 
at 
rty 
sht 


che 
bt, 
ult 


he 
9, 
he 
ng 
ya 


ire 











NEW ORLEANS, MAY, 1882. 





Thibodaux vs. Anderson. 





“‘ Deeds of trust” executed here are not known to be recognized by this 
Court. If this instrument be anything, it is a contract of sale with 
right of redemption. 

Our laws clearly define such a contract as that embodied in this “‘ deed 
of trust.” This ‘‘ deed” or contract contains all the essential require- 
ments of a regular act of sale. A thing sold, a price, and a consent. 
R. C. C. 2459, (2414). It is a perfect sale. The sale is considered to be 
perfect between the parties, and the property is of right acquired to the 
purchaser, with regard to the seller, as soon as there exists an agree- 
ment for the object and for the price thereof. Although the object has 
not yet been delivered, nor the price paid. R. C. C. 2456, (2431). The 
tradition or delivery of immovables is considered as always accompa- 
nying the public act which transfers the property. Every obstacle 
which the seller afterwards imposes to prevent the corporeal possession 
of the buyer is considered as a trespass. R. C. C. 2479, (2455). 

This “ deed” contains the power of redemption recognized by Article 
2506, (2544) of the Revised Civil Code, and defined in Article 2567 
(2545) of said Code. It is unmistakably a sale with power of redemp- 
tion and cannot be tortured into a mortgage. 

It is useless to seek for the intention of the parties. It is clearly 
expressed by the terms of the act. Why should it be held that the 
parties intended to make a common law mortgage, unknown to our 
law, when the act shows that they actually entered into a valid contract 
of sale, with power and right of redemption fully recognized and 
defined by our law and jurisprudence. 

It is believed to be of the utmost importance that the line of distinc- 
tion between contracts should be kept as clearly marked and defined 
in our jurisprudence as it is by the law itself. 

Boyd could have preserved his rights by properly recording this deed. 
Registry of such an act in the mortgage records can give him no 
mortgage. 

There is no necessity to set aside the expressed intent of the parties, 
the substance, to seek for a latent intent, a mere shadow. 

Those who live in this State must look to its law for the definition of 
their contracts. And, when they find a contract of sale with right of 
redemption erroneously inscribed in the mortgage registry, they cannot 
be asked or required to consider it as a mortgage, even if it be labelled 
as such. 

For these reasons, I concur in the refusal of the rehearing sought 
herein, and give my adhesion tothe decree herein rendered by his 
Honor the Chief Justice. 
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DISSENTING OPINION. 

Topp, J. The instrument in question, executed by Anderson in 
favor of Boyd, by its very terms is a mortgage. As declared therein, 
it was given for the purpose of better securing the debt of $25,950, 
owing by Anderson to Boyd. If this debt was paid, the instrument 
was to be void. If not paid, authority was given to the creditor, Boyd, 
to cause the sale of the property, and out of the proceeds he was to 
retain only the amount of his debt, interests and costs, and the balance 
was to be paid over to Anderson. Anderson, the debtor, was left in 
possession of the property. 

The nominal consideration or price of ten dollars, for property worth 
many thousands, is not to be considered as making or affecting the 
character of the contract. 

It fulfilled substantially, and we might say minutely, all the essential 
elements of a mortgage, and constituted a security given by the debtor 
on an immovable, in favor of his creditor, with power to sell the same 
if the debt was not paid, thus meeting the requisites of such a contract 
as prescribed by our Code. C. C. 3278. 

The effect of such a contract should be governed, in my opinion, by 
the law of the place where the immovable is situated, which is the 
object of the contract, regardless of its form. In fact, there is no par- 
ticular form for a mortgage prescribed by our laws. 

Speaking of an instrument almost identically of the same form as 
this, Mr. Justice Slidell, as the organ of the Court, in the case of Hayden 
vs. Nuit, 4 An. 71, said: 

“Tt is difficult to exclude this instrument, taken in its fair intend- 
ment, from the scope and definition given in our Code. The conventional 
mortgage is a contract by which a person binds the whole of his prop- 
erty, or a portion of it only, to secure the execution of some engage- 
ment, but without divesting himself of possession.” 

Such an instrument has always been construed to be a mortgage by 
this Court in a long line of decisions. 1 M. N.S. 418; 2.N.S. 22; 10 
L. 243; 4 An. 71; 5 An. 99; 2 An. 253; 15 An. 386; 23 An. 665. 

This is admitted in the majority opinion, but the effect of a contract 
in this form, as a mortgage, it is ruled, should be confined to the con- 
tracting parties, and cannot affect third persons, and also is not to be 
extended to contracts made, or acts passed in this State. In my opin- 
ion, these conditions do not affect its character. If it is a mortgage 
between the contracting parties, its registry as a mortgage, and in the 
mortgage record book of the parish where the property is situated, 
should import the same effect to it-against all the world. 

The instrument was so recorded, and in my opinion, Godchaux, nor 
any one else, on looking at that record in the mortgage book, could 
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have had the slightest doubt that it gave unmistakable evidence of a 
n in mortgage. 








ein, If the effect of this contract is to be governed by the law of this 
950, State, where it was entered into, and if its terms and the language of 
nent the act fulfils the essential elements of a mortgage contract, as defined 
oyd, by our Code, as is manifest, then the fact that it was made and signed 
s to in this State by the parties personally therein, I think, rather strength- ‘ 
ince ens than weakens its effect. At any rate, this circumstance should not, 
t in in my opinion, have any bearing prejudicial to the hypothecary char- 
acter of the contract. In the case of Hutchings vs. Field et al., 10 L. 
orth 237, a writing similarly drawn was declared to be a mortgage, and 
the effect was given to it as such against third persons, who claimed to 
have acquired rights under it at a sale from one of the original con- 
tial tracting parties, and this contract, in the case cited, was between 
btor parties living in this State, was passed here, and the subject of it was 
ame property situated in the State. See also, Wolf vs. Wolf, 12 An. 530; 
ract Watson vs. James, 15 An. 386. 
I consider the contract essentially one of mortgage. It was recorded 
, by assuch. Godchaux had notice of it, and was bound to know that it was 
the a mortgage. As such mortgage, it proved his, Godchaux’ mortgage, 
yar- of a later date and, in my opinion, entitled Boyd, the holder of it, to a 
{ ’ ; ’ ya, ’ 
preference on the proceeds of the property. 
1 as For these reasons, I am constrained to dissent from the conclusions 
‘den reached by the majority of the Court. 
nd- _ 
onal 
rop- - 
’ No. 8182. 
ige- ‘ 
GEORGE HEROMAN ET AL. VS. LOUISIANA INSTITUTE OF DEAF AND 
by DUMB ET AL. 
} 10 A judgment sought to be annulled cannot be opposed as res adjudicata to the action of nullitys 
If, however, the only ground alleged for annulling said judgment be error of decision upon the 
ract issues involved, the decision upon those issues by a competent court, operates as a conclu- 
om sive estoppel between the parties before the Court. 
In absence of fraud or collusion minors, properly represented, are bound by a judgment as 
» be : fully as if they had been majors and personally cited. 
pin- Matters once determined by acourt of competent jurisdiction, if the judgment has become 
race final, can never again be called into question by the parties or their privies, though the 
Lead — 
: th judgment may have been erroneous and liable to certain reversal on appeal. 
” This estoppel extends to every material allegation which was at issue in the cause and was 
ted, : therein determined. 
iho. PPEAL from the Seventeenth Judicial District Court, Parish of 


vuld East Baton Rouge. Sherburne, J. 
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Burgess & Burgess, C. D. Favrot, Favrot & Lamon, for Plaintiffs and 
Appellants : 


1. A natural tutrix who remarries without convoking a family meeting to advise as to her 
continuance as tutrix, ipso facto, ceases to be tutrix, and thenceforth she is without power 
to bind the minor by any acknowledgment, express or implied. 29 An. 802; 31 An. 329. 
Prescription is not interrupted on a claim against a succession by any process served 
upon one who has ceased to be tutrix, from having contracted a second marriage without 
having convoked a family meeting to retain her in the tut»rship. 18 An. 44; 26 An. 370. 

A tutrix cannot revive a debt against a minor, which is prescribed. . 

4. Prescription on a claim against a succession is interrupted either by citation or its equiva- 
lent, or by an acknowledgment of the claim by the legal representative of the succession. 
and in no other way. There is no consideration fur a contract based on a prescriptive 
obligation, unless the obligor knew that this obligation was prescribed, and it is clearly 
shown that the obligor intended to supply the nullity of the old by the execution of a new 
contract. Troplong on Pres. vol. 1, pp. 108 to 110; C. C. 2252; R. C. C. 2272. 

5. In no way can the action of a family meeting be considered as having the effect of the 
renunciation of a prescription acquired in favor uf a minor. 

6. The maxim, contra non valentem agere et cet, and the provisions of the Act of Congress of 
11th June, 1864, can not be invoked to suspend prescriptivn on notes, during the time the 
creditor and debtor have both resided within the lines of Federal occupation, or where it 
appears that it was in the power of the creditor to reach the domicile of the debtor, and 
there institute legal proceedings, and avoid the prescription of his debt. 29 An. 829; 24 
An. 555. 

7. The maxium contra non valentem has no place in our laws on prescription. The Act of 
Congress of 11th June, 1864, can not have a retroactive effect. L.D. Pres. V. (a) Nos. 
5, 6, 7, 8. ) 

8 One who has made a judgment one of his grounds of action against others cannot be 
heard contradictorily with the same persons to assert the nullity of the judgment. 2 ° 
An. 599. ] 

9. The knowledge of the agent, acquired during and in the course of his employment, is the 
knowledge of his principal. Story on Agency, 451, 140; p. 159. 

10. A judgment rendered against a person dead, and not represented, is an absolute nullity. 
and may be attacked directly or collaterally, and by any one against whom it is sought to 
be enforced. 29 An. 647. 

11. Where a part of the heirs are minors, who have accepted with benefit of inventory, and 
some of the heirs are of age, an administration of the succession is absolutely necessary. 
C. C. 1047, 1052, 1055; 14 An. 641; 28 An. 859; 23 An. 179; 27 An. 351; C. P. 976. 

12. Succession property cannot be sold undera fi. fa 25 An. 154; 27 An. 556. 

13. Property of a succession sold for cash in order to pay the debts of the succession must, at 
its first offering, bring its full appraised value. If sold for less than its appraised value, 
the sale will be invalid. - 

14. A family meeting should be composed of the relatives of the minors, who live within 
thirty miles of the courthouse. The homologation of the proceedings of a family meeting, 
ratifying a compromise involving the interests of minors, will be set aside, when it appears 
that the lower court, at the date of the homologation, had no evidence before it going to 
show whether the compromise would injure or benefit the minors. R.C.C. 281-282; 2 An. 
941; 30 An. 976; 32 An. 97; R. C. C. 240. : 

15. In all cases in which the nullity of an agreement is not limited to a shorter period, by a 
particular law, that action may be brought within ten years. 1 

Minority suspends prescription. C. C. 2221. 


2 Tl 





Sam. P. Greeves, for Warrantors and Appellees : 


First—Prescription was suspended in favor of a citizen of Missouri and against a citizen of 1 
Louisiana, from April, 1861 to April, 1866. Act of Congress of June 11, 1964, R. S. U. 8. 
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Sec. 1048 ; 11 Wallace, 244, 493; 12 Wallace, 700; 18 Wallace, 151; 93 U. S. Otto, page 96; 
24 An. 31, 183; 28 An. 841. 

Second—Executory process may issue against the mortgaged property ef a decedent in 
whosoever hands it may be found. C. P. 62, et seg., 734, 744; R. C. C. 1421; 1 An. 205; 2 
An. 509; 20 An. 375; 12 An. 551; 28 An. 622; 32 An. 412; 10 La. 490. 

Third—One contracting with a person in ignorance of his incapacity, may call on the party, 
if the disability has ceased, and then his assent shall confirm the contract. R. C. C. 1794, 
1795; 2 An. 727; 6 La. 215. 

Fourth—A judgment rendered without legal citation and no appearance of the defendant, and 
no default previously entered, is an absolute nullity. C. P. 606, 206 ; 30 An 363. 

Fifth— When all the formalties required by law for the alienation of minor's property have 
been fulfilled, the acts made for those purposes shall have the same force as if they had 
been executed by persons of full age. R. C. C. 1868, 2231; C. P. 615, 992; 18 Howard, 497 ; 
12 An. 426; 10 La 274; 9 An. 433. 

Sizth—Mrs. Heroman, widow in community, having been authorized thereto by her husband, 
purchased at the sale, ratified the same and is concluded by her own acts from objecting to 
the validity of the sale, and is estopped from denying the validity of the ju’ gment against 
her in suit 1198, by voluntarily executing the same. C. P. 567, 612; 24 An. 225; 23 An. 524. 

Seventh—No suit will lie to recover what has been paid or given in compliance with a natural 
obligation, and a natural obligation is a sufficient consideration for a new contract. R. C. 
C. 1758, 1759, 2203; C. P. 18. 

Eighth—Where a change in the terms of the sale more favorable to the seized debtor is made, 
such change will not invalidate the sale; it will be presumed to have been made at the 
instance of the seized debtor, and he is estopped from contesting it. 13 An. 215; 15 
An. 370. 

Ninth—A promise or contract that destroys a prescriptive right shall not be avoided by an 
allegation that the party was ignorant or in error with regard tothe lawof prescription. 
R. C. C. 1846. 

Tenth—As to the fact that the notes were prescribed no error can be set up, for they were filed 
in suit 290, and their counsel employed to attack the proceedings had in that suit failed to 
discover it. 

Eleventh—The prescription of five years covers all informalities connected with or growing 
out of any public sale, even against minors. R. C.C. 3543; 1 R. 331; 10 R. 396; 3 An. 
328, 546; 14 An. 777; 21 An. 584; 29 An. 534. 

Twelfth—If the notes were prescribed, and Mrs. Bonning, tutrix, and John Bopning, co-tutor, 
failed to interpose the plea before the sale, the minors, within four years after their 
majority could have called their tutrix to account for their neglect, but the title of a pur- 
chaser at the sale is not affected. Courts cannot supply the plea of prescription. R. C. 
C. 3463, 3464; 19 An. 266; 20 An. 219; 21 An. 395; 12 An. 350; 32 An. 953. 

Thirteenth—As against a purchaser in good faith at a judicial sale, the minors must be held at 
this distant period to have been represented properly in the suit, or at least to have rati- 
tied the proceedings by their long silence and acquiescence. 14 An. 157; 15 An. 88. 


Merrick & Foster, for Bird’s Executors, Appellees. 


The opinion of the Court was delivered by 

Pocnk, J. Plaintiffs, as hefrs of the late George M. Heroman, seek 
to annul the sale of a valuable piece of property situated in Baton 
Rouge, formerly owned by their father, and adjudicated at a sheriff’s 
sale to the executors of John Bird, of Missouri, by whom it was sold to 
the Trustees of the Louisiana Institute for Deaf and Dumb, now the 
actual possessors. 
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The suit is brought against the Trustees of the Institute and against 
the executors. The latter were called in warranty by the Trustees, ant 
in their turn, they called in warranty Mrs. Celestine Bonning, widow 
G. M. Heroman. 

Mrs. Bonning, instead of defending the titles under controversy, 
joined plaintiffs in assailing their validity and in their prayer to 
restore the property to the Heroman succession. 

The issues raised by the pleadings are numerous, and the facts 
underlying them very complicated, 

We state the following as the important features of the controversy : 

On the 7th of May, 1856, G. M. Heroman executed in favor of John 
Bird, of Missouri, his three promissory notes, maturing respectively in 
one, two and three years, amounting together to $12,000, and secured 
by mortgage on the property now in litigation. 

G, M. Heroman died in 1861, leaving a surviving widow and five 
minor children, whose mother was qualified as the natural tutrix. In 
1863, widow G. M. Heroman married John Bonning, without convoking 
a family meeting, so as to be retained in the tutorship of her children. 

On the 28th of April, 1865, executory process was instituted by John 
Bird on the three notes held by him, against the “heirs of G@. M. Hero- 
man,” causing the required notices to be served on Mrs. Celestine 
Bonning, natural tutriz, and John Bonning as tutor of the Heroman 
minors. 

On the 6th of June, 1865, pending the executory process, a family 
meeting, convoked in behalf of these minors, reinstated Mrs. Bonning 
to the natural tutership of her children, “ nune pro tunc,” aud dispensed 
her from furnishing the bond required by law. 

In a document filed June 10, 1865, bearing no date, Mra. Bonning as 
tutrix, and John Bonning as co-tutor, acknowledged to have received 
all the notices required by law, in the executory process instituted as 
above set forth. 

The property thus seized was offered for sale on July Ist, 1865, and 
for want of a sufficient bid, was re-advertised for sale ona twelve months’ 
bond. It was adjudicated on the 18th of July of that year, for $13,000, 
to Mrs. Bonning, who, being unable to farnish the required bond, paid 
$1,000 cash, and executed for the balance, three notes, maturing in one, 
two and three years, secured by mortgage and vendor’s lien on the 
property sold, which settlement was aceepted by the seizing creditor. 

On the 2ist of June, 1866, a family meeting, convoked for the pur- 
pose, sought to ratify the purchase of July 18th, 1865, in the interest 
of the Heroman minors, and to make them liable for the notes executed 
by their mother. 
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On the 13th of March, 1867, suit was filed against Mrs. Bonning, per- 
sonally and as tutrix for her minorchildren, and against one of the heirs 
who had become of age, for the purpose of enforcing payment of the 
notes executed by Mrs. Bonning on the 18th of July, 1865. 

Judgment was rendered on April 8, 1869, and was executed in Sep- 
tember, 1878, resulting in the adjudication of the property for $10,000, 
to the executors of John Bird, who, in the meantime, had died. 

This suit was instituted on the 19th of October, 1879, by four of the 
five Heroman heirs, who allege the absolute nullity of the proceedings 
and the sale made in the executory process issued on April 28th, 1865, 
and of all the proceedings predicated on, or purporting to ratify, said 
sale. 

The defendant Trustees maintain the legality of their title and that 
of the Bird executors, their vendors, whom they call in warranty, and 
in case of eviction, they pray for judgment against their warrantors 
for $2,500, amount paid them on account of the purchase price, and 
also for $2,380, amount disbursed by them for improving the property. 

For defense, the executors, as defendants and as warrantors, urge 
the legality of all the proceedings under which they acquired title, and 
claim that all irregularities, if any, which may have crept in their 
executory process of April, 1865, have been fully cured by the acts of 
the family meetings of June, 1865, and of June, 1866, and by the certifi- 
cate or admission of Mrs. Bonning, tutrix, filed June 10, 1865, and they 
finally urge, in bar of plaintiff’s recovery, prescription of ten, five, four 
and one years. 

This appeal is prosecuted by plaintiffs from an adverse judgment by 
the District Judge, who has given no reasons in support of his decree, 
and thus fails to inform us which of the numerous defenses prevailed 
in his opinion. 

We shall first direct our attention to the validity of the proceedings 
inaugurated on the 28th of April, 1865, and culminating in the adjudi- 
cation of the property to Mrs. Bonning. 

If those proceedings be found regular, valid and binding, the case is 
with the defendants, without the necessity of investigating all the sub- 
sequent proceedings which were predicated thereon. 

If, on the other hand, those proceedings are found to be virtually 
irregular and illegal, and the sale made on July 18, 1865, be found in 
consequence an absolute nullity, and not ratified by any of the subse- 
quent proceedings invoked as such, it is evident that plaintiffs have 
made out their case. 

A careful perusal of the statement of the proceedings which we have 
made above, and which is taken without comment from the record, 
will expose to the legal mind several wanton violations of the rules of 
102 
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practice absolutely required under our laws; and will disclose the 
startling fact that the executory procees of April 28, 1865, was literally 
carried on by a plaintiff without defendants. 

By contracting her second marriage, without the authorization of a 
family meeting to retain her as tutrix, Mrs. Bonning was ipso facto 
removed from the tutorship, (C. C. Art. 254) and had no more authority 
to represent her children in legal proceedings than any stranger or 
even plaintiff himself. 32 An. 51; 22 A. 21. 

It follows, therefore, that the notices served on her as tutrix, and on 
her husband as co-tutor, had no more legal effect than if served on any 
stranger or imaginary being. 

It is, therefore, safe to conclude that the executory process, as carried 
on, lacked the notice or demand to pay required by Art. 735 of the Code 
of Practice, and also the indispensable notice of seizure, and all the 
other notices required by law. 

It has often been held that these notices amount in legal importance 
to citation in an ordinary process, in default of which all other pro- 
ceedings, including the judgment, are stricken with absolute and 
incurable nullity. 

It is to be noted that the petition for executory process is absolutely 
silent on the subject of any interest of Mrs. Bonning in and to the 
property proceeded against; no process is asked against her person- 
ally, and therefore none was served. 

These considerations clearly point to the nullity of the sale made 
under such anomalous proceedings. 

But defendants call our attention to the action of the family meeting 
of June 6, 1865, reinstating Mrs. Bonning, nune pro tune, in the tutor- 
ship of her children, and to her admission that she had received all the 
notices required by law; and their counsel are seemingly serious in 
arguing that such proceedings could cure, not only relative nullities, 
but even an absolute nullity, such as would affect a judgment rendered 
without citation on the defendant. 

That the law which requires the solemn action of a family meeting 
to restore a mother to the functions of tutorship, which she had for- 
feited by contracting a second marriage, without complying with the 
rules of law made conditions precedent to her right of retaining her 
natural tutorship, does not contemplate that the action of such family 
meeting may, in any contingency, have a retroactive effect, is an 
axiom which cannot be strengthened by reasoning. 

The very necessity of the family meeting excludes the idea that its 
action can retroact so as to legalize acts done without the authority, 
nay, in contravention of law. The power of the family meeting thus 
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composed could provide only a dative tutorship, and could not rein- 
state the tutorship by nature. 

Defendants next fall back on the action of the family meeting held 
on the 21st of June, 1866, and hold up this proceeding as a full and 
legal ratification of the sale of July 18, 1865. 

A careful reading of the petition convoking this family meeting, and 
of the proceedings of the meeting, leaves the mind in doubt as to the 
true object of the call and of the matters passed upon by the meeting. 

It is in fact easier to define what was not asked and what was not 
accomplished, than to affirmatively explain the end proposed or 
attained. 

We conclude that the family meeting was not convoked for the 
purpose of ratifying the sale of July 18th, 1865. On the contrary, the 
petition refers to a suit filed and a judgment rendered in November, 
1865, for the purpose of avoiding that sale and decreeing that the 
property yet belonged to the Heroman succession ; and concludes with 
the prayer that the family meeting should assume the latter position, 
and treat the purchase made by Mrs. Bonning on July 18, 1865, as made 
for the succession, and that the mortgage executed by her be as- 
sumed as binding on the succession and heirs. The recommendations 
of the family meeting, which were homologated by the court, conform 


with the prayer of the petition, and assume the notes and mortgage 
created by Mrs. Bonning as binding on the heirs. 

We may state, in this connection, that the suit filed on May 13, 
1867, against Mrs. Bonning personally, and against the Heroman heirs, 
was predicated upon the action of this family meeeting and must 
abide its fate. 


Now, in treating with the sale of July 18th, 1865, the family meet- 
ing was compelled to consider it either as legal and binding, or as 
absolutely null and void. Its legality depended upon the acts held up 
as confirmatory by defendants. Its nullity flowed from the want of 
defendants in the executory process, unless cured by the alleged 
ratification. 

If valid, it was a purchase made on credit by a married woman, 
living under the régime of the legal community, and the property 
passed to the community of John Bonning and wife. As such it com- 
pletely divested the previous community of Heroman and wife, and 
clearly could not be treated as the property of the first and dissolved 
community, and much less as that of the succession of Geo. M. 
Heroman. If, on the other hand, the nullity of the sale resulting from 
the want of parties defendants was not cured, as we have shown above, 
by the family meeting of June 6, 1865, and proceedings had there- 
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under, the sale being absolutely null, it could not be ratified. Nothing 
can flow from nothing. 4 An, 229. 

The act of the family meeting of June, 1866, was, therefore, illegal, 
null and void, and strikes all proceedings in the suit of May, 1867, 
with incurable nullity. 

Our conclusion is, therefore, that the succession of Geo. M. Heroman 
has never been divested of its title to the property in controversy, and 
that the parties must be restored to the position which they occupied 
previous to the 28th of April, 1865. The plea of prescription set up by 
defendants, warrantors, is also untenable. : 

We have purposely avoided to express an opinion on the plea of 
prescription of five years, interposed by plaintiffs, in bar of any rights 
claimed under the notes of May, 1856. We hereby reserve to the ex- 
ecutors of Bird any and all rights which they may claim under these 
notes against the succession and heirs of Geo. M. Heroman, to whom 
we decree the property. 

The Louisiana Institute being purchasers in good faith from Bird’s 
estate, they must recover judgment against the latter, for the sum of 
$2,500, amount paid on account of the purchase price, and the addi- 
tional sum of $2,380, disbursed for improvements on the property, 
without prejudice to the rights, if any, of the executors of John Bird 
to claim the latter amount from the heirs of Heroman. 

The conclusion which we have reached precludes the necessity of 
passing upon the numerous other issues raised in the pleadings and 
several bills of exception reserved during the trial, a solution of which 
would have stretched this already lengthy opinion into unpardonable 
dimensions. . 

It is, therefore, ordered, adjudged and decreed, that the judgment 
of the lower court be annulled, avoided and reversed ; and proceeding 
to render the judgment which should have been rendered, it is ordered, 
adjudged and decreed, that the proceedings in executory process insti- 
tuted on April 28th, 1865, and the sale made thereunder on July 18th, 
1865, and all the other proceedings predicated thereupon, and all 
proceedings intended and purporting to confirm and ratify said sale, 
and that the sale of November 16th, 1878, to the executors of John 
Bird, and the sale by them to the Institute for Deaf and Dumb, be 
and they are hereby all and severally declared null and void, and 
without effect ; and that the property mortgaged by Geo. M. Heroman 
on the 7th of May, 1856, be decreed to be the property of his succession 
and community, to be liquidated according to law. 

It is further decreed that the Trustees of the Louisiana Institute for 
Deaf and Dumb recover judgment against the executors of John Bird 
in the sum of twenty-five hundred dollars, received by them as part 
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ot the purchase price, and the additional sum of twenty-three hundred 
and eighty dollars for improvements added by said Trustees to said 
property, without prejudice to the rights, if any, of said executors to 
claim the latter amount from the succession and heirs of G. M. 
Heroman, and that all costs in both Courts be paid by said executors, 
defendants and warrantors. 


On REHEARING. 


FENNER, J. A careful review of the facts and law of this case con- 
vinees us that the judgment rendered in suit No. 1198 is binding as 
res judicata upon all the parties plaintiff herein, so far as the consid- 
eration upon which the judgment rests is concerned, and that there 


exists no lawful ground for annulling said judgment or sale made in 
pursuance thereof. 

The arguments on the original hearing were addressed so promi- 
nently to the questions considered and decided by us in our original 
opinion, that our attention was diverted from this feature of the case. 

We do not mean to contradict the doctrine that the judgment sought 
to be annulled cannot be opposed as res judicata, to the action of 
nullity itself. 29 A. 599; 32 A. 15. 

We merely mean that if there be no other ground of annulling the 
judgment than error of decision upon the issues involved, the decision 
upon those issues is final as between the parties to the litigation and 
operates as res judicata. This is self evident. 

The parties to the suit No. 1198 were as plaintiffs, the executors 
of John Bird, the authors of the defendant corporation, and called 
herein as its warrantors ; as defendants, Mrs. Bonning, personally, and 
as tutrix, John Bonning, co-tutor, and to authorize and assist his wife, 
and John F. Piker, under-tutor of the minors, George M., Elizabeth 
Ann, Mary C. and Emma G. Heroman, and finally, Frederick Heroman, 
a major heir. 

We think it clear that, at least, in absence of fraud, the minors thus 
brought into court, through their tutrix, co-tutor, and under tutor, are 
as fully bound as if they had been majors and personally cited. La. 
State Bank vs. Nav. Co.; 3 An. 313; Johnson vs. Weld, 8 An. 126; 
Shaffer vs. Seuddy, 14 An. 575. 

There was no other way of bringing them into court, and it is the 
mode provided by law. C. P. 115, 116, 108; C. C. 337; Dwight vs. 
Smith, 9 Rob. 32; Perche vs. Ledoux, 12 An. 350; Martel vs. Richard, 
15 An. 598. 

All objections as to citations are shut off by the appearance and 
answer of all the defendants through attorneys of the highest character 
whose authority to represent them is not disputed. What were the 
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issues in the case? The petition sets forth, substantially, all the 
proceedings discussed by us in our original opinion, viz: the original 
loan by John Bird to Geo. M. Heroman, secured by mortgage; the 
death of Heroman ; the executory proceedings in suit 290; the saleand 
adjudication to Mrs. Bonning ; the execution of her notes for the price 
and mortgage on the property ; the proceedings of the family meeting 
of June, 1866, ratifying the sale to Mrs. Bonning, and assuming the 
notes and mortgage executed by her for the price as binding on the 
heirs; and it prayed for judgment against the defendants on said 
notes with recognition of the mortgage, and decreeing that the property 
be seized and sold to satisfy the same. 

The answer is as follows: 

‘The defendants now come into court, and for answer say, that the 
notes sued on should not be paid, and that they are not bound to pay 
them—that they are wholly without consideration; pray that plaintiffs’ 
petition be rejected, and for general relief.” 

It seems beyond dispute that the issues thus framed involved directly 
the validity and binding effect of the proceedings under which the 
liability of the defendants and of the property, for the debt and mort- 
gage, was asserted in the petition. 

Our original decree herein indicates that we should have decided 
those questions differently ; but the judgment rendered by the court in 
the suit itself, No. 1198, conforming to the prayer of the petition, 
sustained the demand of the plaintiffs therein and, therefore, decided 
the issues involved in their favor. 

All the present plaintiffs were parties to that suit. 

The jurisdiction of the court over the subject matter of the contro- 
versy does not admit of dispute. 

No appeal having been taken, and the delay allowed by law therefor 
having expired, the finality of the judgment is as complete as if it had 
been reviewed and affirmed by this Court. 

No principle of the law is more inflexible than that which fixes the 
absolute conclusiveness of such a judgment upon the parties and their 
privies. Whether the reasons upon which it was based were sound or 
not, and even if no reasons at all were given, the judgment imports 
absolute verity, and the parties are forever estopped from disputing its 
correctness. Cooley on Const. Lim, pp. 47, et seqg., and authorities 
there cited. 

“Matters once determined in a court of competent jurisdiction, may 
never again be called in question by parties or privies against objec- 
tion, though the judgment may have been erroneous and liable to, and 
certain of, reversal in a higher court.” Bigelow Est. 3d Ed., Outline, 
Pp. lxi, 29, 57, 103. 
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“The estoppel extends to every material obligation or statement 
which, having been made on one side and denied on the other, was at 
issue in the cause, and was determined therein.” Aurora vs. West, 7 
Wall. 102; 4N. Y.113; 2 An. 462; 14 An. 576; 19 La. 318; 5 N.S. 
664; 11 M. 607; 14 La. 233; 5 N.S. 170. 

It is vain now to contend that the proceedings anterior to the suit, 
upon which the liability of the defendants and of the property was 
based, were absolute nullities. That was matter of defense to the suit. 
The court, in rendering judgment, necessarily affirmed the validity of 
those proceedings, and, right or wrong, it stands as a thing adjudged. 

Equally vain is it to contend that the court had no right to order the 
property to be seized and sold. This was the relief asked in the suit 
and adjudged by the court, and is equally concluded by the judgment. 
The proceedings in execution being comformable to the express terms 
of the judgment, cannot be questioned. 

We find nothing in the facts, as presented by the record, or in the 
argument and authorities of plaintiffs’ counsel, to restrain or avoid the 
application of these well settled principles. 

We cannot consider the point made, in argument, that Mrs. McNabb, 
one of the plaintiffs, though a minor when the suit was instituted, had 
reached majority before the judgment was rendered, and that, there- 
fore, the jndgment against her former tutrix, and under tutor, did not 
bind her. 

No such ground of nullity is set up in the pleadings, and it does not 
fall within the issues presented in the case. We cannot notice it. The 
equity of the case, as well as the law, is clearly with the defendants. 
The plaintiffs have no rights not derived from their ancestor, George 
M. Heroman, and it is beyond dispute that he received from John Bird 
twelve thousand dollars in good money, as the consideration upon 
which, ultimately, the claim in suit No. 1198 rested. The attempt of 
plaintiffs herein, if successful, would deprive Bird’s estate of the prop- 
erty taken in satisfaction of that claim, without returning the money 
borrowed, and, indeed, leaving him with his right of action therefor 
destroyed. 

It is, therefore, ordered, that our former decree herein be annulled 
and set aside ; andit is now ordered, that the judgment appealed from 
be affirmed at appellants’ cost. 


Pocuk, J. I adhere to the original opinion. 


Mr. Justice Levy, absent on account of illness, did not participate in 
the opinion and judgment of the Court on the rehearing. 
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No. 7670. 


Scumipt & ZIEGLER vs. J. R. KENT ET AL. 


This is virtually a suit against one person to pay the debt of another. The promise to pay the 
debt of another, to be binding, must be in writing, signed by the promissor. 

A representation made with no intention to deceive, but from an honest belief, gives rise to 
no liability because erroneous, although parties to whom such representations were made, 
acted upon the faith of them, 

A privilege cannot be recognized by the court where there is no prayer asking for its 
recognition. 

PPEAL from the Sixth District Court for the Parish of Orleans. 
Rightor, J. 


W. S. Benedict, for Plaintiffs and Appellants : 


\ 

A factor’s contract must stipulate the amount he is to advance to entitle him to a privilege : 
he has no privilege for any sum beyond the amount stipulated. 30 An. 1332. 

Where the factor agrees, after payment of the amount stipulated to be advanced by him, to 
pay a second lien, he is bound therefor to the extent of the amount of crop that has come 
into his hands after paying his own advance. : 


T. Gilmore & Sons, for Defendants and Appellees: 


1. Privileges become extinct by the extinction of the thing subject to the privilege. C. C. 
Art. 3227. Given vs. Alexander, 25 An. 586. 

2. There is no droit de suite in matters of privileges on movables. Troplong Priv. et. Hypoth. , 
vol. 1, No. 161. 

3. Privileges are stricti juris. They are valid against third persons only from the date of the 
recording of ‘‘ the act” or evidence of indebtedness, as provided by law. C. C. Art. 3273, 
3274. 


5. In this case there was no privity of contract between plaintiffs and defendants. 


The opinion of the Court was delivered by 

Topp, J. This is a suit for the recovery of $2,230, the aggregate 
amount of three promissory notes signed by one J. D. Labranche, to 
the order of and endorsed by H. A. Battles. J. R. Kent & Co.., 
defendants, were not parties to these notes, but are charged with being 
liable to plaintiffs for their amount, and are sued therefor, and joined in 
the suit with Battles, the payee and endorser of the notes. 

The facts connected with this controversy are these: 

On the 3d of December, 1877, a contract was entered into between 
H. A. Battles and J. D. Labranche, a rice planter of the Parish of St. 
Bernard, by which the former was to advance to the latter $4,000, in 
money and supplies, on his crop of the ensuing year, and to aid him in 
the making and cultivating same. The contract was recorded on the 
9th of the same month. 

Battles proceeded to advance to Labranche under this agreement till 
about the Ist of May, 1878, his advances up to that date amounting to 
$2,973.41. Being unable to make further advances, Labranche was 
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compelled to look elsewhere for means to cultivate his crop. In this 
emergency he applied to the defendants, J. R. Kent & Co., who agreed 
to furnish him three thousand dollars, on condition that the prior lien 
in favor of Battles should be cancelled, and they, Kent & Co., should 
have the first lien on the crop. This cancellation was made, and in 
the written agreement between Battles and Labranche, respecting this 
cancellation, it is declared, (quoting) : 

* And the said Battles does also grant a full and complete release of 
a certain promissory note for the sum of $4,000, furnished by the said 
Labranche, * * * and hereby authorizing and requiring the 
Recorder of Mortgages of the Parish of St. Bérnard to cancel and erase 
said mortgage (privilege) from his books.” 

Thereupon, J. R. Kent & Co. entered into writings with Labranche, 
by which they obligated themselves to advance him the $3,000, and he 
acknowledged that the advance was for the necessary plantation 
supplies to enable him to make and gather his crop, and which was to 
be consigned to them. The contract further stipulated a pledge on the 
crop under the act of 1874. It was without date, but was recorded on 
the 7th of May, 1873, in the book of mortgages of said parish. From 
this time forward, Kent & Co. continued during the year to make 
advances, to an amount exceeding $6,000, the amount stipulated 
originally proving insufficient for the making and gathering of the crop. 

About the same time that the contract was made with Kent & Co., 
and immediately succeeding the surrender of the $4,000 note by Battles 
to Labranche, and the cancellation of the privilege, Labranche acknowl- 
edged in writing the debt to Battles to the amount of $2,973.41, for the 
sums previously received from him, and recognized a privilege therefor, 
and divided the debt into three equal parts, for which he gave his three 
several promissory notes for $743.35} each. 

This writing was also recorded in the mortgage book of said parish. 

Three of these notes were acquired by the plaintiffs, and it is for the 
amount of them that this suit is brought against J. R. Kent & Co. and 
Battles. 

Judgment was rendered against the latter by default, and in favor 
of Kent & Co., rejecting as to them the plaintiff’s demand, from which 
judgment plaintiffs have taken this appeal. 

They allege in their petition substantially, that Kent & Co. had no 
privilege on the proceeds of the crop for any amount beyond the $3,000 
stipulated in the contract, and that they were induced to acquire said 
notes held by them by the representations of Kent & Co., to the effect 
that the crop of Labranche would be sufficient to pay them, Kent & 
Co., and also the notes of plaintiffs. 


This is denied by Kent & Co. in their answer, and they further 
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aver that they were not parties nor privy to the subsequent agreement 
between Battles and Labranche, recognizing a privilege in his favor 
after the cancellation of the one under the first contract, nor to the 
understanding or agreement between Battles and the plaintiffs, under 
which the latter became the holders of the notes, and deny any liability 
to plaintiffs on account of the notes, or for the debt for which they 
were given. 

The prayer of the plaintiffs’ petition is simply forthe recovery of the 
debt claimed against the defendants. They do not ask for the recog- 
nition of any privilege on the proceeds of the crop in the hands of 
Kent & Co., or to be declared privilege creditors of Labranche, who is 
not a party to the suit. They only ask a personal judgment against 
defendants. It is virtually a demand against Kent & Co. to pay the 
debt of another person. It is not pretended that they bound themselves 
in writing to do so, but their alleged liability to plaintiffs rests alone 
on the fact asserted that they induced plaintiffs to become the holders 
of the notes sued on by false representations respecting the crop of 
Labranche, by which they were led to believe that it would prove 
adequate to pay all the advances made upon it, both by Battles and 
Kent & Co. ; 

As a matter of fact, the crop proved insufficient, when sold by Kent 
& Co., to whom it was consigned, to pay even the advances made by 
them. Had there been any excess over their own debt, Kent & Co. 
would not have been authorized without Labranche’s order to pay the 
same to plaintiffs. It appears from the evidence that, before the extent 
of the crop was ascertained and when both they and the plaintiffs 
believed that it would be more than sufficient to meet their demands, 
Kent & Co. suggested to plaintiffs the importance or necessity of 
obtaining an order on them from Labranche to pay them, plaintiffs, 
any balance in their hands over and above their own claims. 

There is no doubt that at one time Kent & Co. fully believed that 
the crop of Labranche would realize from ten to twelve thousand dol-- 
lars, and that they so expressed themselves to the plaintiffs, but we 
are satisfied it was an honest belief, the expression of which subjected 
them to no obligation to plaintiffs to pay Labranche’s debt to them, 
and was not intended to deceive the plaintiffs, who could have easily 
acquainted themselves with the condition and prospects of the crop, 
and to whom the same sources of information were open, respecting the 
same, as to Kent & Co. 

The result was a serious disappointment to all parties interested, but 
we see no grounds on which Kent & Co. can be held liable for the debt 
of Labranche to plaintiffs, who, like themselves, became his creditors 








ent 
vor 
the 
der 
lity 
hey 


the 


og- 


» is 
nst 
the 
ves 
ne 
ers 


VE 
nd 


ont 
by 


So. 


Ts, 


at 
ol- 
we 
ed 
m, 
ily 
Pp, 
he 


ut 
bt 
rs 








NEW ORLEANS, MAY, 1882. 





Succession of Wellmeyer. 





from a mistake of frequent occurrence, an extravagant over estimate 
of the outcome of a growing crop. 

It is seriously urged by the counsel for Kent & Co., that plaintiffs 
had no privilege on Labranche’s crop whatever; that after the surren- 
der of the original debt, and the cancellation of the privilege under it, 
the parties could not, by their agreement, revive that privilege, 
since a privilege flows from the nature of the debt, and can neither be 
created nor revived by agreement of the parties. There may be force 
in this proposition, but we are dispensed from considering it, inasmuch 


. as plaintiffs do not pray for the recognition of any privilege, but, as 


stated, seek only a personal judgment. 

We see no reason to disturb the judgment appealed from, which is, 
therefore, affirmed with costs. 

The Chief Justice recuses himself, having been of counsel. 

Levy, J., absent. 








P No. 8343. 
SvuCCEssiON OF BERNARD WELLMEYER. 

Money received by the widow and minor children of a deceased person from benevolent 
societies, of which he was a member, and due to his family at his death, should be de- 
ducted from the one thousand dollars allowed by law to the widow and minor in 
necessitous circumstances. 

The difference between the alleged value and the price brought at public auction of certain 
insurance scrip should not, however, be charged to the administratrix and deducted from 
the one thousand dollars. ; 

An opposition filed after an account of administration has been homologated, in so far as not 
opposed, comes too late. 

A privileged creditor who cumulates, in a contest over an account of an administration, his 
action to compel recognized creditors to contribute pro rata to the payment of his claim, 
cannot maintain an appeal in this Court, where his claim is not an appealable amount. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


A. J. Lewis, for Administratrix, Appellant. 

Jno. Wellmeyer, Opponent and Appellant, in propria persona. 
Chas. A. Conrad, for Duer & Sons, Opponents and Appellees. 
Braughn, Buck & Dinkelspiel, for Opponents and Appellees. 


The opinion of the Court was delivered by 
Pocuk, J. The administratrix, who is the widow of the decedent, - 
has taken this appeal from the judgment of the court which deducted 
from the homestead of one thousand dollars for the widow and minor 
children in necessitous circumstances, the following items : 
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1. Amount received by her from the Jackson Benevolent Association, 


. Amount received by her from St. Joseph’s Society, $105. 

3. The difference between the alleged market value of five shares 
of the stock of the Firemen’s Insurance Company, $290, and the price 
which the said shares brought at auction, $165, to-wit : $125. 

Opponents, appellees, pray, by way of amendment, that the claim of 
John Duer & Sons, for $106, be rejected, on the ground that their 
opposition to the account was filed too late. 

Another and a separate appeal was taken by John Wellmeyer, 
claiming to be a privileged creditor of the succession for $755.81, as 
clerk hire, who filed a petition on the 24th of January, 1831, after the 
homologation of the account, so far as not opposed, in order to compel 
the creditors recognized in the account to contribute their pro rata 
share towards the settlement of his claim, and whose proceeding was 
dismissed by the Court. 

We find no error in the ruling of the District Judge, under which he 
charged the widow and minors’ homestead of one thousand dollars 
with the amounts received for them from the two benevolent societies. 

Recognizing, as a correct interpretation of the Homestead Act of 1852, 
now Art, 3252, C. C., the doctrine that the situation of the widow and 
minors, as to their necessitous circumstances, must be tested by their 
position at the time of the death of the deceased, we find from the 
record that, in this case, the widow and her minor children were then 
entitled to those amounts, which we consider as property owned in 
their own right, within the sense and meaning of the Act, and that 
their claim was to receive from the succession a sum sufficient to make 
up one thousand dollars, when added to the property or sum thus 
owned by them. 

We find a correct exposition and a very wise application of this 
doctrine in the case of the Succession of Boisblane, decided by our im- 
mediate predecessors, and reported in 32 An. page 17, in which the 
previous jurisprudence on that point was fully reviewed, and this 
question settled in a manner perfectly satisfactory to our minds. 

We cannot concur with the ruling of the District Judge in charging 
the administratrix with the sum of one hundred and twenty-five 
dollars, as the difference between the alleged or proved market value 
of the Firemen’s Insurance scrip, and the price which it sold for at 
auction. 

The return of the auctioneer does not state the name of the purchaser 
of that, or of any other movable property of the succession. The record 
contains testimony which shows that the administratrix made no pur- 
chases at the sale, and we fail to discover any reason, in Jaw or justice, 
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to hold her responsible for that sale, when the record shows that all 
the proceedings were regular and legal, and considering that no fraud 
is charged, and that she is not even alleged to have made the purchase 
of the scrip at the public sale. An auction sale made in conformity to 
law is generally the best and safest test of the value of any specified 
piece of property. 

We think there was also error in allowing the claim of John Duer & 
Sons, whose opposition was filed after the homologation of the account, 
so far as not opposed. After such a decree the issue is confined to the 
items of the account which have been opposed, and it is then too late 
to ask a reopening of the account, with a view to increase the number 
of creditors. The publication of the legal notices, the expiration of 
the legal delay, and the oppositions filed, create an issue which is par- 
tially settled by such a decree, which is final as regards the list of 
creditors, in so far as not opposed previous to the rendition of the 
decree. Succession of Egana, 18 An. 283; Succession of Mouton, 23 
An. 527. 

In the judgment of the lower court, the proceeding instituted by 
John Wellmeyer was treated as an opposition and was dismissed for 
reasons not stated by the court. , 

He justly contends that his proceeding must not be confounded 
with an opposition, simply because it is engrafted into the succession, 
where it was allowed to linger without opposition ; and he shows that 
his action is directly against the creditors recognized in the account, 
on whom he prays for citation, and against whom he prays for judg- 
ment proportionally, so as to make up the amount of his claim. 

Such being the case, there being no fund before the Court for distri- 
bution, quoad his action, which is brought under Art. 1188, C. C., and 
his claim being for only $755.81, we are clearly without jurisdiction as 
to his matter, and hence his appeal must be dismissed. 

We find no error in the judgment of the lower court amending the 
account in some minor details. 

It is, therefore, ordered that the appeal taken herein by John 
Wellmeyer be dismissed at his costs. 

It is further ordered that the judgment of the lower court be re- 
versed, in so far as it allows the claim of John Duer & Sons, whose 
opposition is dismissed with non-suit, and in so far as it charges the 
administratrix with the sum of one hundred and twenty-five dollars, 
as difference between the value and the actual proceeds of the sale of 
the Firemen’s Insurance Company scrip, and that as thus amended, 
said judgment be affirmed, costs of appeal to be paid by the succession. 
Levy, J., absent. 
Rehearing refused. 
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No. 7260. 
Kate G. STAPLETON vs. F. BUTTERFIELD ET AL. 


Action to annul a sale made under executory process is not an action toannula jndgment, and 
hence, need not be brought in the same court that granted the order of seizure and sale. 

This is not an attempt toannul a judgment: plea of prescription of one and two years is there- 
fore not well taken ; nor prescription of five years, because in this case prescription was 
suspended during the marriage, as the suit of the wife would have been prejudicial to the 
husband. 

The note and mortgage both show they were executed by a married woman, without any 
apparent authorization by the judge, and that the debt secured by the act was tor a past 
indebtedness of the wife ; this was sufficient to put any third party on his guard, and open 
the door to investigation. 

The debt contracted by the wife in this case is shown to have been a debt of the husband : the 
mortgage and sale of plaintiff's property in execution thereof are both nullities. 


PPEAL from the Fourth District Court for the Parish of Orleans. 
Houston, J. 


LI. E. Simonds, for Plaintiff and Appellant : 


1. A married woman is not bound by her mortgage, although purporting to be executed 
under an authorization from the Judge, unless she actually borrowed money or contracted 
a debt thereunder. 
The Act of 1855, (No. 200) cuts her off only from pleading that money, actually borrowed, 
did not enure to her benefit; but from no other defense. 
Where the holder of the note of a married woman, which is not binding on her, forecloses 
the mortgage and himself buys the property, it may be recovered from him by the 
mortgagor. 
Prescription against the wife is suspended during marriage. 
Butterfield is not a holder for value, nor without notice of the limited capacity of plaintiff. 
He parted with nothing for the note. Its proceeds go to pay Falconer’s debt. 
The mortgage is assignable only, not negotiable. 
Plaintiff was not a sole trader or public merchant. She was not separate in property. 
She had nothing to do with the store conducted by her husband. 
The laws of prescription are inapplicable. The note and mortgage being in violation of a 
prohibitory law, were absolutely null and void. To have it so declared, it is only neces- 
sary to show its character. Prescription is suspended during the marriage. It is pre- 
sumed the husband would not permit her to sue to annul a contract made to secure his 
obligation. If prescription be at all applicable, it is that of ten years, under R. C. C. 2221. 
The fiat for executory process is not such a judgment as requires an action of nullity. It 
is not res judicata. Besides, plaintiff does herein sue for its nullity, by supplemental 
petition. 

Plaintiff had a right to cumulate, with her demand for restoration of the property. a 
demand for the revenues and accumulated taxes. 


W. B. Koontz, for Defendants and Appellees : 


An action to annul or rescind a contract is prescribed by five years. R.C.C. 3542. To 
annul a judgment or decree of a court of competent jurisdiction, the action is prescribed 
by one year. C. P. 611, 613. 

An action to annul a judgment or decree of court must be brought before the court that 
rendered it. C. P. 608. And the institution of a suit in a court that has no jurisdiction 
is null; and the subsequent investiture of jurisdiction will not cure the nullity. 21 An. 
754; 26 An. 37; 28 An. 568. 
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A third holder, before maturity, without notice, and for value, of a note and mortgage of 
a married woman, executed in accordance with the Act of 15th March, 1855, is not affected 
by any equities which may exist between her and her original creditor. 26 An. 418, 324; 
28 An, 232. 
The effect of the Act of 15th of March, 1855, is not simply to shift the burden of proof from 
the creditor to the debtor. The married woman who takes the benefit of the Act, is bound 
as though she were a single woman. 15 An. 54; 21 An. 283; 26 An. 201, 418; 30 An. 790, 
795 ; 32 An. 1197. 
Upon complying with the formalities of the Act of 1855, the contracts of married women 
furnish proof against them, unless attacked for fraud, and in a contest with the creditor, 
by whem the fraud was committed. 30 An. 790; 28 An., (not reported) O. B. 45, p. 407; 
31 An. 834; 32 An. 1104, 1200. 
The action is prescribed. R.C. C. 3542. 
The Court was without jurisdiction ratione materia. 21 An. 754; 26 An. 37; 28 An. 568. 
A third holder of a mortgage note without notice, is not bound by equities existing 
between the maker and payee. If plaintitf alleges fraud, the holder must be shown to 
have had knowledge of it. 28 An. 232; 30 An. 790; 31 An. 834; 32 An. 1104; 32 An. 1200. 
There is no variance between the authority to borrow and the act which secures the 
money borrowed. 

One is a third holder for value, who takes the note in payment of a pre-existing debt, or 
even as collateral security. Story on Promissory Notes, § 195; Chitty on Bills, p. 85; 21 
An. 555. 


The opinion of the Court was delivered by 
Pocuk, J. The object of this suit is to annul a note of $10,000 and 


a mortgage to secure the same, executed on January 4, 1867, and to set 
aside a sale under executory process, in execution thereof, of plain- 
tiff’s paraphernal property, on the grounds that the debt represented 
by the note was not a debt of the wife, but of her husband; that the 
mortgage was the result of fraudulent collusions between her husband 
and his creditor, the mortgagee, and that the act of mortgage was not 
made in conformity with the Judge’s certificate, authorizing plaintiff to 
borrow $10,000, and to secure the same by mortgage on her separate 
property. 

The defense was: 

1. An exception to the jurisdiction of the court. 

2. The plea of prescription of one, two and five years. 

3. The general issue. 

First. The exception to the jurisdiction of the court, on the ground 
that the object of the suit was to annul a judgment rendered by a dif- 
ferent tribunal, was not well taken. The order of seizure and sale is 
not a judgment, in the legal sense of the term ; it adjudicates no rights 
not conferred by the act of mortgage, and only authorizes the execution 
of an act importing a confession of judgment, and, therefore, the action 
to annul a sale, made under executory process, is not an action in nullity 
of a judgment. 16 L. 250, Harrod vs. Voorhies; 19 A. 158, Humphreys 
vs. Brown et al. 
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Second. As this is not an attempt to annul a judgment, the plea of 
prescription of one and two years cannot avail the defendants. Nor is 
the prescription of five years, under Art. 3542 of the Civil Code, appli- 
cable to this case, because prescription was suspended during the 
marriage, for the reason that the action of the wife would have been 
prejudicial to her husband. If the debt secured by the wife’s mortgag 
be decreed not to be her debt, it becomes a debt of the community, or 
of the husband as the head of the community, and hence, the discharge 
of the wife from the obligation would throw the burden on him, and 
thus it is clear, that her action to that end is prejudicial to her husband. 
C. C. 3525. 

An examination of the act of mortgage of January 4, 1867, shows that 
the act does not purport to be made under the authorization of the 
Judge, to which no reference is made in the whole act, and that the 
debt secured by the act is not stated to be for a loan made at the time. 
but the act itself purports to be for a past indebtedness of the wife. 
The note and the mortgage both show that they were executed by a 
married woman, and were, therefore, sufficient to put a third person 
negotiating them on his inquiry. Therefore, Butterfield, the holder, 
cannot estop plaintiff from alleging and proving that the debt con- 
tracted by her did not enure to her separate benefit, but was in reality 
her husband’s debt, which.she was induced, by fraudulent misrepresen- 
tations, and under marital influence, to assume and to attempt to 
secure by the mortgage on her separate property. 5 An. 496, Gualin 
vs. Matherno; 6 An. 122, McComas vs. Green; 7 An. 145, Pilcher vs. 
Kerr; 29 An, 124, Conrad vs. LeBlanc. 

The inquiry into the real consideration of the note was, therefore, a 
proper subject of investigation under the circumstances of this case. 

The evidence shows, beyond a doubt, that no loan of money was 
made to plaintiff by Falconer, the mortgagee, at the time of the execu- 
tion of the mortgage, or at any time previous thereto; and that the 
debt represented by the note and mortgage was part of a series of notes 
amounting together to $40,000, executed by plaintiff several years 
before, as the purchase price of alot of goods purported to have been 
purchased by her from Falconer, the mortgagee. 

It further appears from the evidence, that plaintiff was not a public 
merchant or trader, and not separated in property from her husband, 
and that, therefore, the debt thus contracted was in truth and in fact a 
debt of the community, or of the husband. 

It follows, therefore, that the mortgage obtained from her on January 
4, 1867, was an absolute nullity, as a contract made in direct violation 
of a prohibitory law, and that the sale of her property, made in 
execution thereof, is also a nullity. 
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The judgment of the lower court in favor of defendants is, in our 
opinion, erroneous, and must be set aside. 

It is, therefore, ordered that the judgment appealed from be annulled, 
avoided and reversed, and it is now ordered, adjudged and decreed 
that the note and mortgage executed by plaintiff on January 4, 1867, 
be declared null and void, and that the sale of her property described 
in her petition, made in execution of said mortgage, be and the same 
is hereby annulled and set aside, and that the right of plaintiff to 
recover rents and revenues, and to sue defendant Butterfield for unpaid 
taxes, be reserved ; costs in both Courts to be paid by the defendants. 

Rehearing refused. 








No. 7526. 
SoUuTHERN Mutua INSURANCE Co. vs. Mary A. PIKE ET ALS. 


Where the heirs of a president and treasurer of a corpuration are sued for moneys alleged to 
have been received by deceased in his said capacities, and they set up that the only mouey 
sv received was Confederate money, and of which a tender was made, such an allegation 
does not constitute an admission of liability or indebtedness for the amount so tendered 
and hence does not authorize a judgment against them for that amount. 

Such a tender does not preclude defendants from pleading prescription against the demand. 

Where more than ten years have elapsed since the deceased, in his capacity as president and 
treasurer, rendered the last account of his administration of the affairs of the corporation, 
the plea of prescription must prevail. 


PPEAL from the Fifth District Court for the Parish of Orleans. 
Rogers, J. 


A. LT. Gusman, S. P. Greeves, Barrow & Pope, Geo. L. Bright, for 
Plaintiffs and Appellees: 


1. The tender made by appellants, in May, 1877, was an admission of the debt, and bars their 
subsequent plea of prescription. 18 An. 602; Greenleaf on Evidence, Vol. 2, Sec. 600; 2 
Starkie on Evidence, Sec. 788. 

The rule that admissions cannot be divided, does not apply to those in the pleadings; 18 
La. 6; 4 R. 144; 14 An. 860: so thatthe admissions in the answer of defendants can be 
divided. 
The matter of Confederate money having been set up in practical avoidance of the admis- 
sion of the debt, appellants were bound, in order to succeed, to prove that Pike had indeed 
received this money ‘‘in the business of the company, in the discharge of his duties as 
president and treasurer.” Not having even attempted to do so, judgment properly went 
against them. 14 An. 860; 21 An. 175, 565; 22 An. 228. 
As both payment and tender waive the general denial and bar the plea of prescription, and 
this Court having held that a payment in Confederate money bars the plea of prescription 
—28 An. 584—it follows that a tender in Confederate money will also bar this plea. 
A tender of something else than the thing demanded is a waiver of the general issue. 14 
An. 868, Davis vs. Millaudon. 
The record in No. 7051, containing but 152 pages, and this record containing 331 pages, it 
is manifest that the issues and facts of the two cases are not the same. 
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7. Not having perfected their eight tills of exceptions reserved against the admissilility and 
legality of our evidence. nor complied with their recorded agreement that the rulings of 
the Judge a quo on their exceptions should be the subject of review by this Court, appel- 
lants must be held to have waived all their exceptions, so that no attacks from them is 
now permissible as to the admissibility and legality of our evidence, and if made cannot 
be noticed by this Court. 9 R. 465; 16°An. 356; 4 An. 349; 11 M. 96; 12M. 242; 1 N. S. 
459; 6 N.S. 86; 1 La. 301; 6 La. 677; 18 La. 321; 11 R. 346; 3 An. 220, 627; 5 An. 15; 6 An. 
316; 9 An. 254; 10 An. 491, 637, 713; 12 An. 741, 758; 15 An. 389; 20 An. 306; 21 An. 635; 
22 An. 55; 24 An. 445; 26 An. 160; 32 An. 1044. 

8. The Act of 1858 now R. C. C. 2278, that certain renunciations of prescription, and revivals 
of claims by promises and acknowledgments cannot be proven by parol, is not.essential 
to the preservation of public order, and so is not alaw unto the Judge, but unto litigants, 
and therefore can be waived by these last. 10 An. 713. 


Merrick, Race & Foster, in propria persona, claiming interest in the 
judgment as Attorneys. 

Andrew S. Herron, H. B. Magruder, F. L. Richardson, for Defendants 
and Appellants : 


W.S. Pike was a mandatory, ali the obligations of his mandate began at the same time and 
were coterminal. 32 An. 488; 4 An. 172. 

Prescription once accrued is a vested right which can only be divested by written renuncia- 
tion or tacit acknowledgment, positively proving renunciation. R.C. C. 3461. 

An attorney at law cannot, by his pleadings, renounce prescription without special authority. 
R. C. C. 3462; 6 R. 149. 

It is impossible to prove by parol testimony, the interruption of prescription against one 
deceased. If admitted without objection, it cannot be considered, being violative of a 
prohibitory law. R. C. C. 2278, par. 2; 23 An. 747; 24 An. 401; 26 An. 221; 15 An. 410; 
32 An. 453. 

No appeal will be dismissed for irregularities or informalities, except on motion made within 
three days after filing the transcript. 21. An 329; 11 An. 613; 12 An. 745; 3 An. 326; 2 
An. 138. 

Reply to brief No. 4 of plaintiffs and appellees to the following points made by us in our first 
brief: 

1. The judicial confession cannot be divided. 

2. That a tender of Confederate money dves not bar a plea of prescription against good 
money. 

3. That the authority ef Dupre vs. Lumpkin, 18 An. 584, cited by appellees, does not apply. 

4. Reply to comments upon the decision of Davis vs. Millaudon, 17 An. 104. 

5. Reply to comments upon the evidence introduced to show an interruption of prescription, 
or that it never begun to run. 

6. Reply to comments upon our argument that W. S. Pike, as president and secretary, was 
agent. 


The opinion of the Court was delivered by 

Topp, J. This is a suit against the widow and heirs of the late 
William S. Pike, to compel the rendition of an account of his adminis- 
tration of the affairs of the plaintiff Company, as president of said Com- 
pany, and to recover the sum of $280,235.32, the alleged amount of 
money and funds of the corporation received by him, and of his alleged 
liabilities for premiums collected, those he failed to collect, ete., and 
also for the delivery of the notes, books, seals, and other property of 
the Company held by him at his death, =~ 
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= The character of the action, and the history of the litigation con- 
of nected with the subject matter of the suit, will be fully seen by referring 
el. to cases 7051 and 7821 of this Court, reported in 32 An. 483, 492. The 
first of these cases was identical with the instant one, except that though 

Ss. the petition in that case charged the same liabilities against all the 
An. heirs, the present defendants, and for the same causes as in this case, 
35 ; 


William 8. Pike, Jr., one of the heirs, a resident of the Parish of East 
Baton Rouge, where that suit was brought, was alone cited. 


8 This Court, by its decree in that case, ordered the defendant therein, 
its, W.3S. Pike, Jr., to render an account of the administration of the said 
William 8S. Pike, Sr., as president and treasurer of said Company, 
he within sixty days after notice of the judgment. 
The case 73821 mentioned, shows that in obedience to this decree, W. 
its S. Pike, Jr., rendered the account called for, and pleaded against the 
action and demands of the corporation the prescription of ten years. 
and This Court affirming the judgment of the District Court, overruled the 
a plea of prescription, so far as related to specific property sought to be 
recovered, and sustained the plea against the moneyed demand. 
ity. In the instant case, the defendants are appellants from a judgment 
of the District Court, condemning them to pay $115,464.70, and order- 
a ing a rendition of an account of W.S. Pike’s administration of the 


16 ; Company’s affairs up to the time of his death, which occurred in 1875. 
The defense relied on in this case is the one that prevailed in the 


+ previous case—the prescription of ten years against the moneyed 
demand. 

first The plaintiff ’s counsel, whilst denying the correctness of the decision 
in that case, urge that there are certain admissions in the answers of 

_ the defendant in this case, that not only takes it out of the principle 


of that decision, but actually precludes the defendants from entering 
ply. the plea of prescription, and the Court from entertaining it, and this 
argument prevailed with the Court of the first instance, as shown by its 
decree now under review. 
was The admissions referred to we copy from the answer, and are as 
follows: 
“ Defendants admit that from the 21st day of January, 1856, up to 
the said day of Wm. 8S. Pike acted as president and treasurer 


‘ion, 





ove of the Southern Mutual Insurance Company, in the City of Baton 
ita Rouge, but aver that all the business of said corporation ceased in the 
of year 1862, owing to the war then existing between the United States 
zed and the Confederate States, and that after that period no new risks 
sill were taken. Thaton the expiration of the practical workings of the corpo- 
of ration in the year 1863, there was on hand in Confederate money, the sum 


of one hundred and fifteen thousand, four hundred and sixty-four, and 
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70-100 dollars, which the said Pike was obliged to receive in the busi- 
ness of the Company, in the discharge of his duties as president and 
treasurer, that being the only currency then in use in the State of 
Louisiana. 

“That in the year 1863, the said Wm. S. Pike removed to the City 
of New Orleans, where he resided until his death, in the year 1875. 
That when he came to this city, as aforesaid, he brought with him the 
only assets of the Company then existing, consisting of the said $115,- 
464.70 in Confederate currency, which still exists in kind in the posses- 
sion of these Respondents, and which is herewith tendered in court to 
await the order of court.” 

These admissions follow the, general denial. 

_ The answer in the other case decided by our predecessors, contained 
substantially the same averment of the conversion of the funds of the 
Company into Confederate money and the compulsory cause thereof; 
but there was not in that answer, as in this, a tender of the Confed- 
erate money, and it is claimed, besides, that in this answer there is 
virtually an admission that Pike was the president and treasurer of 
the Company up to the time of his death, and that during this time 
prescription could not run in his favor. 

The admission is claimed to be found in this expression : 

_ “ Defendants admit that from the 2Ist day of January, 1856, up to 
the said day of Wn. S. Pike acted as president and treasurer 
of the Southern Mutual Insurance Company.” 

It is this language of the answer which, as stated, it is claimed is 
inconsistent with, and precludes the plea of prescription filed by 
defendants. The nature and effect of this part of the answer are first 
to be considered. 

It is an elementary rule of practice that where a particular thing is 
demanded in a suit, and the delivery of that thing is tendered by the 
defendant, in response to the petition, ov where a liability is charged 
for a stated debt, and the money is sought to be recovered, a tender of 
the sum claimed, or a part thereof, amount to judicial admissions 
touching the thing or the money demanded, that cannot, as a rule, be 
defeated by prescription or any other defense inconsistent with a 
liability for the thing or money tendered on the part of the defendant, 
and the right of the plaintiff to receive that thing or recover that 
money. It is quite as elementary, however, that the tender made must 
accord strictly with the demand. 

Here the suit is for the restitution of certain specific objects, and to 
establish a liability for, and compel the payment of a large sum of 
money. As to the moneyed demand, the defendants deny any liability 
therefor, and, as we construe it, not to weaken that denial, but to 
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strengthen it and to give a reason therefor, they say that the party, 
whom they are sued as representing, never had in his possession and 
keeping the sum of money charged, and which receiving possession and 
keeping is averred to be the very basis of their demand, but that only 
““ Confederate money” was received by him through compulsion; and 
which Confederate money, worthless though it be, is tendered to the 
plaintiff as the money and only money that Pike had received and kept 
as president and treasurer of said Company. 

We do not think the admission on this point, and the tender referred 
to, have the force and eftect contended for and constitute a confession 
on the part of the defendants that they owe to the plaintiff the amount 
of Confederate money so tendered, $115,464.70, in lawful currency of 
the United States, for which alone—and not for Confederate money— 
they were sued. And our conclusion is the same, whether we consider 
the entire answer as a whole, or the parts thereof separately. The 
admission that Confederate money had been received and the tender in 
kind of this money, could not reasonably be construed as a confession 
that the defendants, or the party they represented, owed a like amount 
in any kind or sum of money. 

Nor do we view the language last quoted from the answer, as an 
admission that Pike was the acting president and treasurer of the Com- 
pany up to the time of his death. Were we to construe the word 
“* said,” or “ said day,” occurring therein, as referring to the time or 
the day named in the petition, as terminating the tenure of his office, 
his functions in the capacities charged, and whieh was the day of his 
death, as contended for by counsel, then we might give it that meaning, 
but we do not so construe it. It may be, strictly speaking, the proper 
grammatical construction, there being no time or day mentionedin the 
answer and, therefore, none therein to which the expression “ said day ” 
refers ; and the day of Pike’s death being the day last named in the 
petition. But we must not rely solely on grammatical construction as 
an infallible test to arrive at the meaning of a word or sentence; but 
should rather gather that meaning from the entire context, and follow- 
ing this juster rule, we find in other parts of that answer expressions 
which fully show that no such admission wasintended. For instance, 
itis stated in the answer “ that all the business of said corporation ceased 
in the year 1862, owing to the war, and after that period no new risks 


were taken.” ‘“ That on the expiration of the practical workings of 
the corporation in 1863,” ete., language that forbids the idea of the 
Company being still in existence, and Pike acting as its president and 
treasurer, when he died. Construedas a whole, the clear intent of the 
answer was that the Company ceased its active operations and was no 
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longer a live Company after 1863, and then ended, practically, Pike’s 
connection with the corporation as its president and treasurer. 

Thus, we find nothing in the answer that operates as a bar to the plea 
of prescription, or in any way takes this case out of the principles and 
the decision respecting this plea, enunciated in the case 7821, decided 
by our predecessors. In that case, this question of prescription against 
the identical demands preferred in this suit was determined, and deter- 
mined upon issues and pleadings substantially the same as now pre- 
sented, the only difference being that in that case, whilst all the parties 
now sued were charged with liability for the debt, only one of them, 
but he standing on the same plane, and having the same representative 
capacity as the others, was sued. There is no reason, then, why that 
decision should not be viewed as determining the same issue now pre- 
sented upon the same demand, and should not control our conclusion 
respecting it, unless we find it so repugnant to the legal principles 
bearing on the issue, as to deprive it of all force and authority as a 
precedent. To show how completely it covers this case, we quote from 
that opinion delivered by Chief Justice Manning, as the organ of the 
Court, as follows : 

* This Company was located at Baton Rouge. The last meeting of 
its directors was held there February. 1, 1862. The statement made 
then by the elder Pike, as its president and treasurer, is the basis of 
this suit. He left that place permanently in 1863, or early in 1864. 
During his life no suit was instituted against him. The latest entry in 
the books was in 1864. The prescription pleaded by the defendant, as 
one of the heirs of his father, cannot be successfully opposed to the 
demand for any specific object, such as the books, ete., and it is con- 
ceded that it does not. But the cash or money in hand in 1864, and 
the liability for non-collection of the notes and premiums on policies, is 
on a different footing. By the conversion of the former, and by the 
failure to collect the latter, a debt was created and the prescription 
liberandi causa is applicable thereto. 

“Tt cannot be seriously contended that Pike received the money as a 
special deposit. It was not expected that he should return it in kind, 
or distribute the identical money among those who might be entitled 
to it. 

“From themoment when the business of the Company stopped, when 
he ceased to conduct it in any of the capacities he had assumed, the 
liability for the money or personal obligation arose, which was enforce- 
able against him. This is equally true of the notes. If it was his duty 
to collect them, and he failed to perform it, whereby they were lost, 


his liability attached, and his creditors must enforce it in time, at their 
peril. * * * * * * * e * . * * 
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“We hold that the elder Pike's liability attached in 1864; that his son 
and heir cannot prescribe the demand for specific property, but he can 
oppose the prescription liberandi cause to the claim for money, and to 
that of indebtedness for failure to collect the notes and premiums which 
it is alleged he should have collected. He lived twelve years after the 
business of the Company had ceased. No judicial demand was made 
during that time for the recovery of the debt created by his alleged 
laches, and his heir is protected from that demand by the lapse of 
time.” 

This same demand is again urged by the same plaintiff and against 
the same defendants, and others joined with him in the same capacity, 
and by reason of its rejection by our predecessors, for the cause assigned, 
we must regard the disposition thus made of it as final and conclusive, 
and authoritative upon us. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed, and proceeding to 
render such judgment as should have been rendered, it is further 
ordered, adjudged and decreed, that the plaintiff recover of the defend- 
ants the specific objects described in the petition, such as the books, 
papers, seal, ete., of the Southern Mutual Insurance Company, and that 
the rest of the demand therein contained, be rejected, and the plea of 
prescription filed against the same as to said moneyed demand be sus- 
tained ; defendants to pay costs of the lower court, and plaintiff of this 
appeal. 

Levy, J., absent. 








No. 7645. 
Mrs. ANNIE HvuyGHE vs. HENRY BRINKMAN. 


The judgment of ajustice’s court ejecting an occupant of a house under the laws of landlord 
and tenant, charged to be null and void in an action of damages for wrongful ejectment, 
cannot be inquired into collaterally, if regular in fourm and valid on its face. 

A plaintiff in an ejectment suit is not responsible for the manner in which the officer charged 
with the execution of the judgment performed his duty, unless he instructed him or 
directed his course in the premises. 


gee from the Third District Court for the Parish of Orleans. 
Monroe, J. 


J. O. Nixon, for Plaintiff and Appellee: 


1. The judgment of a justice’s court in an ejectment suit where plaintiff sues as landlord is 
not conclusive of title between the parties, where the plaintiff in the suit has never been 
in either physical or legal possession of the property, and where the defendant has always 
possessed and claimed as owner. 

2. A contract of lease can only be created by consent of parties. 
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3. A mere notice from one not in possession, and who has never been in possession, to a 
possessor who claims as owner, that he will be held liable for rent if he dves not vacate, 
cannot make the possessor the tenaut of him who gives the notice. 17 An. 23; 20 An. 
268; 19 An. 101, ' 


Bayne & Denégre, for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocuk, J. This is an action for damages, in which plaintiff charges 
in substance, that at the instance of defendant, who claimed to be the 
owner, by purchase at a partition sale of her husband's succession, of 


the house and lot in which she had resided before and since her hus- 
band’s death, she was illegally ejected from her home by the constable 
of a justice’s court, in execution of a judgment of said court. 

She charges the nullity of said judgment, which was rendered on the 
law of landlord and tenant, ov the ground that she was not a tenant 
of the defendant, and that said judgment of the justice’s court was vir- 
tually a judgment passing on the title to immovable property, over 
which said court had no jurisdiction, and she.claims damages in the 
sum of two thousand dollars. 

Defendant appeals from a verdict and judgment in plaintiff’s favor, 
-for five hundred dollars. 

We note that plaintiff in her petition does not allege ownership of 
the property, and does. not pray to be recognized as such, and hence 
the question of ownership cannot be passed upon in this case. 

Plaintiff charges that the judgment in the justice’s court was obtained 
by deception and fraud, and is an absolute nullity. An inspection of 
the record of that case shows that plaintiff was duly cited in an eject- 
ment suit as a tenant, and that a judgment, regular in form and valid 
on its face, was rendered and duly notified. No appeal was taken from 
said judgment, no action in nullity was filed, and judgment is, therefore, 
final. , 

It may be, as plaintiff argues, that the evidence did not show that 
she was a tenant of defendant, and that the true object of the suit was 
to place defendant in possession of immovable property, under an issue 
involving a question of title, over which the court had no jurisdiction. 
But there is no evidence in the record to support those allegations, or 
to show that such proof was made in the justice’s court. As the judg- 
ment is not absolutely null, we have no authority to review it, and 
must conclude that it is what it purports to be, a judgment of ejectment 
between landlord and tenant. 

Hence, the defendant Brinkman cannot be held responsible in dam- 
ages for causing the execution of a valid judgment rendered in his 
favor; and is not responsible for the acts of the officer charged with 
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the execution, unless it be proven that he directed the officer as to the 
manner and mode of executing the judgment. 11 A.476, Barrymore vs. 
McFeely, 32 A. 1179. 

The record shows that the defendant was not present and did not 
in any manner interfere with the officer in the discharge of his duty. 

As the judgment under which plaintiff was expelled is final and valid 
on its face, and as she does not claim title or ownership to the property 
from which she was ejected, we are at loss to conceive upon what 
grounds she can recover damages in this suit. 

Hence, we conclude, that there is error in the verdict of the jury. 

It is, therefore, ordered, adjudged and decreed, that the verdict of 
the jury be set aside, and the judgment of the lower court annulled, 
avoided and reversed, and it is ordered that plaintiff’s demand be 
rejected, and her action dismissed, as in case of non-suit, at her costs 
in both Courts. 

Rehearing refused. 

Levy, J.. absent. 








No. 7752. 
Mrs. E. WEISER vs. PETER BLAESE ET AL. 


When an order was rendered granting a suspensive appeal, but before 
the transcript was filed in this Court, a rule was taken to set aside the 
order of appeal, on the ground of insufficiency of the surety on the 
appeal bond, which rule was made absolute, and a judgment was 
rendered revoking the order of appeal after the transcript was filed : 

A motion to dismiss the appeal, accompanied by a transcript of the 
proceedings in the lower court on the rule, with its judgment setting 
aside the order of appeal, will be maintained and the appeal dismissed. 

No appeal will be recognized in this Court withoutan order of appeal 
upon which it is based. 


F lyge omen from the Third District Court for the Parish of Orleans, 
Monroe, J. 


A. L. Tucker, S. Belden, for Plaintiff and Appellant. 
L. L. Levy, for Defendant and Appellee. 


The opinion of the Court was delivered by Topp, J. 
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No. 8592. 


STATE EX REL. Potice Jury oF Livingston ParisuH vs. F. W. 
Miscar, SHERIFF, ET AL. 


A suit for mandamus by the Police Jury of a parish to compel the Clerk and Sheriff of the 
parish to remove their offices and archives toa new seat of justice designated by said 
Police Jury, which contains no moneyed demand, discloses no appealable interest within 
the appellate jurisdiction of the Supreme Court; and an appea] taken from a judgment 
therein will be dismissed. 

The aftidavit of appellant or of his counsel, touching the pecuniary amount involved in a 
controversy, will be considered by the Supreme Court, when the record discloses some 
pecuniary amount in dispute; but when it appears from the nature of the suit that no 
judgment can be rendered, adjudicating a pecuniary gain or loss to either party, such 
affidavit will not be considered as conferring jurisdiction. 


PPEAL from the Eighteenth Judicial District Court, Parish of 
Livingston. Thompson, J. 


S. D. Ellis, District Attorney, M. A. Strickland, W. B. Kemp, for 
Relator and Appellants. 


Russell & Marr, for Defendants and Appellees. 


Motion TO Dismiss. 

The opinion of the Court was delivered by 

PocuE, J. The Police Jury of Livingston Parish has taken this 
appeal from a judgment rejecting its application for mandamus to com- 
pel the Respondents to remove their offices and their papers and 
archives from one place to another, the latter place having been 
selected and designated by an ordinance of the Police Jury, as the 
parish seat of said parish, in obedience to an election ordered under 
the provisions of Act No. 13 of 1877, Extra Session. 

Appellees’ motion to dismiss the appeal, on the ground that the issue 
presented in the cause does not involve a pecuniary amount in dispute 
within our appellate jurisdiction, is well founded and must prevail. 

Art. 81 of the present Constitution, defining the jurisdiction of this 
Court, has already been the subject of several thorough judicial inves- 
tigations, and we consider the following proposition as embodying a 
correct interpretation of that Article, and as firmly established in our 
jurisprudence : with the exception of suits for divorce and separation 
from bed and board, and of cases involving the legality or constitu- 
tionality of any tax, toll, or impost, or of any fine, forfeiture or penalty 
imposed by a municipal corporation, our civil appellate jurisdiction 
must be tested by the pecuniary amount involved in the controversy, 
as between the parties thereto. State ex rel. Newman vs. Hayles, 32 An. 
1136 ; State ex rel. Crean vs. Bouny, 32 An. 1191; State ex rel. Buckner 
vs. Jastremski, 33 An. 110. 
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In this case there is no moneyed demand of any kind, and hence, our 
jurisdiction must be tested by the amount of direct pecuniary interest 
involved in the controversy as between the parties thereto, as disclosed by 
_ the pleadings and by the evidence. 

The issue is the right of Relators to compel the Respondents to obey 
the mandate of the Police Jury changing the parish seat, and we are at 
an absolute loss to conceive of any pecuniary interest which the Rela- 
tors may have, directly or indirectly, in the determination of such an 
issue. And it is equally clear that Respondents have no more pecu- 
niary interest involved in the question. 

We quote from appellants’ brief on the merits, the following g significant 
declaration : 

‘‘The clerk and sheriff, as officials, have no interest.as to where the 
seat of justice shall be located in a parish.” 

And without violence, the same reasoning can be applied to the 
members of the Police Jury, as officials. 

We note, and we have given due consideration to the allegation in 
Relator’s petition, and to the affidavit of their counsel filed in this 
Court, in which it is stated that ‘“ the amount in controversy and the 
interest involved to the people of Livingston largely exceeds one 
thousand dollars in this suit.” 

But we have sought the record in vain for any evidence to support 
either the allegation or the affidavit. 

With due deference to counsel, we know that their affidavit was 
made in good faith, and it is very probable that the suit does involve, 
for the people of Livingston Parish, a pecuniary interest exceeding one 
thousand dollars, but such interest, if it exists, is not disclosed by 
the record, and besides, the people of Livingston are not parties to 
this controversy. 

In the case of Crean, 32 An. 1191, we distinctly laid down the rule 
that: “The magnitude of public interest awakened by the peculiar 
litigation, the importance of the legal questions, added to the dire con- 
sequences to flow from the execution of an alleged unconstitutional 
Act of the Legislature, cannot alone be invoked as the test of our 
jurisdiction in any given case.” 

In the case of Wilkins vs. Gault, 32 An. 929, plaintiff had sued on an 
amount exceeding one thousand dollars, but the record showed that a 
portion of the sum declared upon consisted of legal interest added to 
the capital of the claim, which, without such interest, did not exceed 
one thousand dollars, and for those reasons the appeal was dismissed, 
and in that case the following rule of interpretation was announced ; 
“ The real amount in dispute, exclusive of interest, whenever the same 
can be legally ascertained from the pleadings and documents annexed, 
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and not the allegations of parties, is to be the test of our jurisdiction and 
shall be our rule in determining all such questions.” 

In the case of E. R. Moore et. al. vs. Police Jury of Bossier Parish, 
involving the removal of the parish seat, we entertained jurisdiction on 
the ground that a citizen of the parish intervened in the suit, and 
alleged and showed an appealable interest in the controversy. 

When, from the nature of the pleadings, some pecuniary interest is 
disclosed, and the special amount of it does not clearly appear, an 
affidavit showing that such interest is of an appealable amount, will 
be considered in support of the appellate jurisdiction. 

But no allegation and no affidavit can create an appealable amount 
of interest, in a litigation which, from its very nature and essence, 
presents an issue involving no pecuniary gain or loss to the parties in 
the suit, and where it is apparent from the pleadings that the only 
judgment to be possibly rendered, can adjudicate no amount in dispute 
or dispose of no fund to be distributed. 

The principle on which we rest this opinion was fully recognized and 
frequently applied by our predecessors of this Court, in determining 
similar questions of jurisdiction, as appears from the following decis- 
ions: State ex rel. Sternberg vs. Lagarde, 21 An. 18; State ex rel. 
Creagh vs. Judge, 21 An. 108; State ex rel. Wrotnoski vs. Bryan, 21 
An. 186; State ex rel, St. Romes vs. Levee Press Company, 22 An. 622; 
State ex rel. Hero vs. Lavische, 24 An. 148; State ex rel. Belden vs. 
Markey, 21 An. 743. 

We are, therefore, clear that the pleadings and the evidence in this 
case fail to disclose in either party to the suit, a pecuniary interest 
within our appellate jurisdiction. The motion to dismiss and the 
merits of the case, being submitted together, we had the undoubted 
authority to examine the evidence, as well as the pleadings, in testing 
the question of jurisdiction. 

And we may add, that by this view of the subject, the ends of justice 
are well subserved, since a question involving an interest purely local 
will be solved by the local authorities. 

It is, therefore, ordered, that this appeal be dismissed at appellants’ 
costs. 


Rehearing refused. 
Levy, J., absent. 
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d No. 8493. 


Mrs. CATHERINE ZELLER, WiDOw, vs. SOUTHERN YACHT CLUB. 


The alluvion or batture that forms upon the shores of Lake Pontchartrain is not susceptible of 
private ownership, such alluviou does not therefore becume the property of owners of lots 

d fronting on said Lake. 

It is the accretion made by rivers and streams only, that belongs to the proprietors of the 
adjacent lands. 


8 ; 

n PPEAL from the Civil District Court for the Parish of Orleans. 

i Lazarus, J. 

t Joseph Brewer, W. H. Pascoe, for Plaintiff and Appellant: 

') 1. The rule of construction that a later statute does not repeal a former statute unless by 

" positive enactment or irreconcilable conflict ; that one section of a statute does not repeal 
a former, if it can be construed as an exception to such former gection, is more strictly 

y enforced in reference to the Civil Code than even in the case of a statute. 

B 2 The former statate, section, article, sentence, is affected by the latter only so far as the 
exception specifically made is concerned; and this exception cannot be extended by 

1 implication or inference—because such extension would constitute a pro tanto repeal of 
the general law previously existing. C.C. Art. 23; 4 Rob. 71; 2 An. 919; 3 An. 399; 13 

4 An. 329, 383; 20 An. 140; Bowen vs. Lease, 5 Hill, 221; Canal Co. vs. Railroad Co., 4 Gill 

- & John, 1; Street vs. Commonwealth, 6 W. & S. 209; Commonwealth vs. Easton Bank, 


10 Barr, 442; Brown vs. County Commis., 21 Penn. 37; Sedgwick on Con. Stats. and Con. 

Law, pp. 98-106. 

‘ 3. Lake Pontchartrain is not an Arm of the Sea, but is an inland basin, not having an imme- 

, diate connection with the sea, and situated above the level of the sea. The right of accre- 
tion does exist on Lake Pontchartrain. C.C. Art. 510. 

4. ‘ Accession,” is derived from the Latin work accessio, which means, an increase or addition. 
The derivative, accession, is the right to all which one’s own property produces, whether 

that property be movable or immovable, and the right to that which is united to it by 

) accession, either naturally or artificially. 2 Kent Comm. 360; 2 Blackstone Comm. 404; 

' C. C. Arts. 504 et seq. ; Bouvier’s Dictionary, verbo Accession. 





5. The property claimed by plaiatiff is both an accession and accretion. 

6. A frontage on Lake Pontchartrain is what plaintiff acquired under her title. The boundary 
of her property, in the deed, was a frontage on the lake, and that she is legally entitled to. 

7. Usurpations and wrongs to private rights of property cannot be justified by considera- 


tions of benefit to commerce, and the right of expropriation of private property can only 
be exercised according to the forms of law. 12 An. S41. 

& Defendant corporation is without title, and although it contends that the property claimed 
by plaintiff is common property, yet this same corporation has taken possession, occupy, 
use and enjoy this common property, to the exclusion of plaintiff and all other persons, 
which is a clear usurpation of a private right. 


Joseph P. Hornor, Francis W. Baker, for Defendant and Appellee: 


1. Accession is that which becomes united to, or incorporated with other property, by 
reason of human agency. C. C. Arts. 504 et seq. 

2. One claiming of an accession to his property, must first tender the value of the materials 
and the price of the workmanship to the person who made it. C.C. Art. 508, 

3. Alluvion, or batture, is the gradual and imperceptible deposit of earth by a river, or 

1 flowing stream, 4n its banks. It results from the forces of nature, not by human inter- 
vention. C. CU. Art. 509; Domat Civi) Law, Art. 2157. 

4. Accretion is the right to claim the alluvion, or batture, which is the thing. Bouvier's 

Lict’y, verbo Accretion. 
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It is essential to the right to accretion, that the land shonld be bounded on one side by a 
water-course. 6 M. 216; 9 M. 717; 18 La. 122. 

There is no right of accretion, alluvion, or batture, in favor of owners of land fronting the 
sea-shore. 12 La 324. 18 La. 122. 

Lake Pontchartrain is an arm of the sea, and there is no right of accretion upon its shores. 
Its shores are not susceptible of private ownership. C.C. Art. 450-1-2-3. 

The Revetment or Protection Levee, on the shore of Lake Pontchartrain, in the rear of the 
City of New Orleans, erected by the Mississippi and Mexican Gulf Ship Canal Company, 
under Act. 30 of 1871, are the property of the corporation of the City of New Orleans, 
under its exclusive control, and are not susceptible of private ownership or control. Act 
30 of 1871; Act 16 of 1876. 


The opinion of the Court was delivered by 

Topp, J. The plaintiff, having title by purchase to a lot situated on 
Lake Pontchartrain, seeks in this suit to be declared owner of the 
“batture, accession or accretion, formed and to be formed between the 
former frontage of the lot and the waters of the lake,” and to recover of 
the defendant two thousand dollars for trespassing thereon. 

An exception was filed by the defendant, substantially to the effect : 
“That the petition disclosed no cause of action; that the plaintiff 
seeks to recover an accession or accretion on the shore of Lake Pont- 
chartrain, and the right of property does not exist in such accession or 
accretion on said lake, the same being an arm of the sea.” — 

The exception was sustained and the suit dismissed, and the plaintiff 
has appealed. 

We think the judgment was correct. 

Accession “ is that which is united to, or incorporated with, the prop- 
erty,” and under certain conditions belongs to the owner of the property 
to which it becomes united. The term is generally applied to what is 
united to the property by artificial means. C. C. 504, 507, 508. 

** Accretions” are the gradual and imperceptible augmentations of 
‘“‘ the soil situated on the shore of a river or other stream,” and are called 
“ alluvion,” and sometime “ batture.” 

“The alluvion belongs to the owner of the soil situated on the edge 
of the water, whether it be a river or stream, and whether the same be 
navigable or not.” C. C. 509. 

‘“‘ Preterea quod per alluvionem agro tuo flumen adjacit, jure gentium 
tibi adquiritur.” Justinian, lib. 41, tit. 1, law 7, sec. 1. 

The only thing that can, in this suit, be embraced under the claim 
of ‘accession ” as distinguished from accretion, alluvion, or batture, 
which last result from natural causes alone, is the protection or revet- 
ment levee, constructed by public authority after plaintiff’s acquisition 
of the lot between the bank of the lake and the waters thereof. Even 
if such construction could be the subject of private ownership, the 
ground on which it rests must first be shown to be plaintiff’s, before she 
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could claim any interest in the levee, or other improvement made 
thereon. 

The next Article of the Code, following the one recognizing accretions 
or alluvion on rivers becoming the property of the owners of the 
contiguous soil, declares : . 

“The same rule applies to derelictions by running water retiring 
imperceptibly from one of its shores and encroaching on the other ; the 
owner of the land adjoining the shore left dry, has the right to the 
dereliction.” 

“This right does not take place in case of derelictions of the sea.” 


C. C. 510. 
“* Et quidem naturali jure communia sunt omnium hac, aer aqua pre 


Jluens, mare, et per hoc littera maris.” 

“ Est autem littum maris quatenas hybernas fluctus maximus excurrit.”, 
Justinian, Ins. lib. 2, tit. 1, see. 1-3. 

The plaintiff, however, denies that Lake Pontchartrain is either the 
sea or an arm of the sea, and, therefore, contends that this question of 
accretions or alluvion on the sea shores has no applicability to this 
ease. It might be a sufficient reply to this, to say, that the only 
acknowledged right to accretions as property under our law, are those 
formed on rivers and running streams; and that there is no recognition 
of any property right therein, when formed on lakes, bays, arms of the 
sea, or other large bodies of water, and that the modes or ways of the 
acquisition of property are limited to those expressly prescribed by law 
and cannot be extended by implication. But we consider this question 
virtually disposed of in the case of Milne vs. Girodeau, 12 L. 324. That 
was a petitory action to recover a lot lying on the same body of water, 
Lake Pontchartrain. On this lot the defendant had erected buildings. 
In the opinion of the Court it is stated : 

“The defendant, who is in possession, avers in his answer that it 
makes a part of the sea shore, is common property, and that plaintiff 
cannot have the ownership thereof. 

‘Tt appears to us that the ground in question lies much below high 
water mark, and forms part of the bed of the lake, and is not, there- 
fore, susceptible of private ownership.” 

We have attentively examined the case of Hollingsworth vs. Chaffe, 
33 An. 547, to which we have been referred, and find it has no bearing 
on this case. 

The judgment of the lower court is, therefore, affirmed with costs. 

Levy, J., absent. 
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The Constitution prohibits any political corporation from imposing a greater license tax than 
is imposed by the Legislature for State purposes, hence, such corporation cannot impose 
any such tax on a trade or calljng not subjected to a State license tax by the Legislature. 

As travelling agents are not required to pay a license tix to the State, they cannot be held to 
pay a license to any political corporation in the State. 


Appear from the First City Court of New Orleans. Skinner, J. 


J. Ward Gurley, Assistant City Attorney, for Plaintiff and Appellant: 


The City of New Orleans is authorized ‘to levy, impose and collect a license tax upon all 
persons pursuing any trade, profession or calling, and to provide for its collection.” Sec. 
12, City Charter; Act 30, Extra Session 1870. 
Art. 206 of the State Constitution of 1879, does not prohibit the City of New Orleans from 
imposing a license tax upon any ‘‘ trade, profession, vocation and calling,” upon which the 
General Assembly has not imposed a license tax for State purposes. 
Sec. 12 of City Ordinance No. 6773, A. S., as amended by Ordinances Nos. 6793 and 6868, 
A. S8., which imposes upon “all travelling agents offering any species of merchandise fer 
sale or selling the same,” a license of $25 per month, or at their option $10 per week, is 
legal, just and proper, and does not violate any of the provisions of the State or Federal 
Constitutions. 
Art. 206 of the State Constitution of 1879, does not require the City of New Orleans to 
graduate her license taxes. A license may be graduated otherwise than by the sales or 
receipts of a business. 

The license involved is a graduated one. 


Meyer Gutheim, for Defendant and Appellee: 


Municipal corporations have no inherent power of taxation. All power that they assume 
to exercise in this respect must be derived by direct grant from the State. 

. Incases where the State of Louisiana levies no tax the municipal corporations of the State 
can levy none. 
Where the constitationality of a city ordinance is in question, the active effect of the 
ordinance is to be considered, rather than the mere reading. 


The opinion of the Court was delivered by 

Pocut, J. The defendant contests the right of the City of New 
Orleans to exact from him a license tax of $25 a month on his occupa- 
tion as travelling agent, and urges, among other grounds, that the city 
ordinance imposing said license ia violative of Art. 206 of the Constitu- 
tion, which prohibits any political corporation from imposing a greater 
license tax than is imposed by the General Assembly for State pur- 
poses, and that no license is imposed on that calling by the Legislature. 

The City, appealing from a judgment in favor of defendant, contends 
that Art. 206 cannot be construed so as to imply a prohibition to 
impose a license on trades or occupations which are not liable to duties 
to the State, under its legislation, but means, that in reference to any 
particular trade or calling, on which the State does impose a license, 
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no municipal corporation shall be allowed to impose a greater license 
on such trade or calling than is imposed on the same by the State, and 
that under its charter, the City of New Orleans has unlimited power to 
impose a license tax on all trades, professions or callings, even as to 
those on which the State imposes no license at all. 

We cannot assent to this proposition, and we give an entirely differ- 
ent construction to the Article under consideration. 

It is a fundamental principle in our system of government that there 
is no inherent power in municipalities to levy taxes; they can tax only 
as the State in its wisdom has thought proper. Cooley on Taxation, 
p. 209. 

Under the present Constitution of this State, that principle is spe- 
cially consecrated by the declaration that the taxing power is vested 
primarily in the General Assembly, and through the legislative depart- 
ment; secondarily, in the parishes and municipal corporations. Art. 
202 ; Surget vs. Chase, 33 An. 833. 

Now, we hold it as an indisputable proposition that the Legislature, 
as the special repository of the State’s taxing power, can delegate no 
greater power than it can itself exercise, or at least than the Consti- 
tution allows it to confer or grant. 

Hence, it is clear, that under Art. 206 the Legislature could not 
specially authorize the City of New Orleans, or any other municipal 
corporation, to impose a greater license tax than the General Assembly 
itself would choose to impose, or to impose a license on trades not taxed 
by the State itself. 

It follows from the same premises, that any previous act of the Leg- 
islature conferring such power to the City of New Orleans would 
necessarily be inconsistent with the Constitution, (Art. 206) and would, 
therefore, be of no effect since the adoption of the Constitution. 

Such is the inevitable fate of all powers conferred by the City charter 
of 1870, under which it is claimed that the City of New Orleans has the 
unlimited authority to levy a license tax upon all persons pursuing any 
trade, profession or calling, etc., without reference to the action of the 
Legislature on the subject of license or no license on such trade or 
calling. 

We construe the true meaning of Art. 206 as a positive prohibition to 
all political corporations from imposing any license tax on all trades, 
professions or callings which are not subjected to a license tax by the 
General Assembly for State purposes. 

Hence, we hold that the failure, omission or refusal of the Legislature 
to impose a license tax on any particular trade, calling or profession, is 
an implied prohibition to all political corporations in the State from 


exacting a license from the same. 
106 
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For those reasons, we hold that the defendant is not liable to the 
license claimed of him by the city authorities. 
The judgment of the lower court is, therefore, affirmed with costs. 


DISSENTING OPINION. 

BEeRMUpDEZ, C.J. The defendant resists payment of a license tax of 
$25 per month, levied by the City of New Orleans by ordinances, on 
persons pursuing his business. He charges its unconstitutionality on 
several grounds, which were sustained by the City Court, from whose 
judgment the plaintiff has appealed. 

It is claimed that the tax is unconstitutional : 

(a) Because the City has not been empowered to levy it ; 

(b) Because the State itself levies no such tax, and there exists a 
special constitutional prohibition, in the Constitution now in force, 
against the levying by municipal corporations in the State, of any 
greater license tax than is levied by the General Assembly for State 
purposes ; 

(c) Because though, on reading, the ordinances appear to impose 
upon ALL travelling agents such license, they operate only against 
travelling agents from other States, and are in conflict with the Federal 
Constitution which guarantees to the citizens of each State the rights, 
privileges and immunities of the citizens of the several States. 

(A) By its charter, Sec. 12, Act 30 of 1870, the City was delegated 
by the State the power ‘to levy, impose and collect a license tax upon 
all persons pursuing any trade, profession or calling, and to provide 
for its collection, etc.” 

The exercise of the power hag uniformly been judicially, sustained, 
and must continue to be so, unless the right to it has been withdrawn 
or abridged. 

(B) Article 206 of the present Constitution, which is relied upon as 
revoking or curtailing the power, reads: ‘No political corporation 
shall impose a greater license tax than is imposed by the General 
Assembly for State purposes.” 

The object of this provision was to prevent municipal corporations 
from exacting higher licenses from persons pursuing particular avoca- 
tions, than the State had adjudged such persons should pay. 

In order to charge victoriously the invalidity or illegality of a license 
tax imposed by such corporation on that ground, there must exist a 
term of comparison, viz: the fact of the levying of a license by the 
State on the same calling. Where such is found wanting, the power 
of the corporation cannot be challenged successfully. 

This Article modifies Sec. 12 of the City Charter in such cases only. 

It is not pretended in this controversy that the State has levied any 





NEW ORLEANS, MAY, 1882. 





City of New Urleans vs. Graves. 





license on the business, within the purview of the city ordinances in 
question, or that the City has levied a different license on resident 
travelling agents. 

While it is perfectly true that the State cannot delegate taxing 
powers which she does not possess, it is no less so, that where the 
State possesses a taxing power, but does not exercise it, she can 
delegate it in a proper case. 

The State could undoubtedly have levied a license tax on the de- 
fendant, but she has not done so. From the fact that she did not ex- 
ercise that power, it does not result that the power previously conferred 
on the City, to tax all professions and callings not exempt, have been 
revoked by the omission to tax. The abstention of the State cannot 
have the effect of a repealing law. A power delegated continues until 
recalled. The wants of a municipal corporation may proportionally 
be greater than those of the State. Hence, the power lodged in the 
City to require a license when the State would not deem it necessary 
to demand any. In the comparison of quantity, the absence of all 
quantity on the one side is no initial point. Zero is no quantity. 

(C) These ordinances, Nos. 6793 and 6868, A. S., impose the license 
without distinction, upon “ all travelling agents offering any species 
of merchandise for sale, or selling the same.” 

They make no discrimination at all between resident and non- 
resident travelling agents. Had they made such discrimination, they 
would have had to share the same fate as a State law attempting such. 
32 An. 832. 

No privileges are secured by Sec. 2 of Article 4 of the Constitution of 
the United States, except those which belong to citizenship. 18 How. 
591. It was designed to prevent each State from discriminating in 
favor of its own people and against those of another, and to secure all 
privileges and immunities in any State, as are by the laws and Consti- 
tution of the United States, secured and extended to her own people of 
the same class and otherwise similarly situated. 7 Minn. 13. But the 
citizens of other States are not entitled to greater rights than the State 
grants to her own citizens. 26 Barb. 270; 5S Sand. 8. C. 5, 681; 20 .N, 
Y. 562. 

A tax upon non-resident traders, or transient merchants, is valid 
where the taxation is the same as that imposed upon resident traders. 
6 Iowa, 546; 51 Ala. 52; 12 Wall. 418; S.C. 31 Md. 279; 12 Wheat. 
449 ; 27 Mo. 664; Cooley on Taxation, 64; Burroughs on Tax., § 591. 

I think that the judgment appealed from is incorrect and that the 
City should recover. 

Rehearing refused. 

Levy, J., absent. 
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No. 7580. 


A. BALEsTRACCI vs. THE FIREMEN’s INSURANCE Co. 


To invalidate a claim on a policy of insurance, false swearing in proofs of loss must be wilfal 
and intended, or calculated to defraud. 

Damage by fire includes not only loss by actual ignition, but all losses necessarily following 
from the occurrence of fire and arising directly and immediately from that peril. 

Whether removal of goods was necessary is to be judged, not by the actual result, but by the 
circumstances of the case as they appeared to parties acting at the time. 


PPEAL from the Sixth District Court for the Parish of Orleans. 
Rightor, J. 


Breaux & Hall, for Plaintiff and Appellee : 
a 

The circumstances of each case must determine the necessity for removal. But generally, any 
loss resulting from an apparently necessary and bona side effort to put out a tire, whether 
it be spoiling the goods by water, or throwing the articles out of the window—in a word, 
every loss that clearly and proximately results, whether directly or indirectly from the fire 
—as goods lost or stolen at a fire—is within the policy. Flanders on Fire Insurance, p. 
465, 3 Law Rep. (Exch.) 71; 10 Casey, (Pa.) 96; 1 Bosw. (N. Y.) 307. 11 Mich. 425; 67 
Me. 91; 16 An. 426; 13 Illinois, 676; 49 Me. 205. 

i. 

An honest mistake made by the insured in his proof of loss will not vitiate the policy. The 
proof forms no part of the contract. C. L. J. 13, p. 393; Wood on Insurance, Sec. 427; 34 
Wis. 364; 49 Wis. 89, 501; 55 N. Y. 220; 54. N. Y. 198; 48 Ill. 31; 52 Ill. 464; Flanders on - 
Fire Insurance, p. 326. 


Braughn, Buck & Dinkelspiel, for Defendant and Appellant: 


1, The presentation of preliminary proofs of loss by fire is a condition precedent to a recovery 
under the policy. And these proofs must be in the form prescribed by the policy. An 
acceptance by the Company of incomplete proofs is not, of itself, a waiver. Bates’ Digest, 
Sec. 21, page 516 ; Ibid, Sec. 22; Supreme Court Iowa, June term, 1861, Keenan vs. Mis- 
souri State Mutual Insurance Company; 38 Penn. page 130, (1861); 66 Ibid, page 9, 
(1870); May on Insurance, page 564 ; Ibid, Section 474, page 578. 

2. Any intentional false swearing on a material matter will forfeit all claim under the policy. 
May on Insurance, page 580; 2 Hall, Superior Court, N. Y. 790 ; 35 Mo. 148; 43 Penn. 
350; 19 Upper Canada, Q. B. 110; Bates’ Digest, page 399 et seq. ; 5 Cold. 547, (1863) ; 12 La. 
356; Ibid. 344; 1 Annual, 216; Phillips on Insurance, Vol. 2, page 498, Sec. 2; Ibid, page 
660; 5 Bennett, page 177; Ibid, 312, 339, 369. ' 

3. Loss by theft, during or after a fire, when expressly exempted by the policy, cannot be 
recovered. If the theft be after the removal made for the purpose of saving the goods, 
the rule is not changed. To recover damages caused by a removal of goods at a fire, the 
removal must be shown to have been necessary, and made for the purpose of preserving 
the property. No recovery can be had when the removal is made by a mob. May on 
Insurance, 491, 492; 17 Annual, 131, 132; 3 Bennett, 349; 15 Annual, 217; 14 Mo. 3 (1851) 
Bates’ Digest, Section 1; 5 Annual, 482. 


The opinion of the Court was delivered by 
FENNER, J. Plaintiff made a contract of insurance with defendant, 
whereby itinsured the fixtures and contents of his coffeehouse to the 
extent of $1,500, agreeing to make good “ all such loss or damage that 
may happen by fire to the property herein insured.” 
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The facts are, that at ten o’clock at night, while plaintiff’s estab- 
lishment was still open, a fire occurred in the adjoining building. 
Owing to a mistake in the fire alarm signals, the fire department gen- 
erally was dispatched to a point distant from the true one, and was 
eonsiderably delayed in reaching the scene. In the meantime, the fire 


was raging furiously and threatened the house oceupied by plaintiff, 
which, indeed, actually caught and was damaged to the extent of some 
hundreds of dollars, which the owner actually recovered from the 
Insurance Company in which he was insured. 

Under the excitement of the occasion, and in the absence of the fire 
department, and no doubt influenced by consideration of the inflam- 
mable character of goods of plaintiff, a number of persons, including 
friends and neighbors of the plaintiff, went to work to remove the 
plaintiff’s stock and fixtures, and did remove the whole of them. They 
consisted chiefly of wines and liquors in bottles and similar frangible 
goods, such as are kept in coffeehouses; and being handled by excited 
men and thrown down in piles on the street, naturally great breaking 
and damage resulted. The evidence is precise and uncontradicted, 
that the value of the property in the coffeehouse at the time of the fire 
was $3,563.50, and that the loss‘and damage amounted to $3,189.54. 

The defenses are the following: 

1. Fraud and false swearing in the proof of loss, vitiating the 
policy. The basis of this charge is, that plaintiff excluded from his 
statement of goods saved, twelve barrels of whiskey, which he had 
recently received, and which he seems to have considered as not 
added to his stock. His attention was called to this fact by defend- 
ant’s president, when plaintiff handed in his proofs of loss, and he at 
once admitted the safety of those barrels, and gave the reason why he 
had not included them in the statement. The president then received 
the proofs without further comment. As these barrels were not made 
the basis of any claim of loss, and as the defendant received full infor- 
mation of all the facts contemporaneously with the delivery of the 
proofs, we perceive no ground for this defense. There is nothing to 
support the charge of either actual or intended fraud. 

2. That the damage is not within the peril insured against. The 
doctrine that insurance against fire only covered damage resulting 
from actual ignition is long since exploded. The sound doctrine is 
well expressed by high authority as follows: “The fair and reasonable 
interpretation of a policy of insurance against fire will include within 
the obligation of the insurer every loss which necessarily follows from 
the occurrence of the fire to the amount of the actual injury to the 
subject of the risk, whenever that injury arises directly and immedi- 
ately from the peril, or necessarily from incidental and surrounding 
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circumstances, the operation and control of which could not be 
avoided.” Brady vs. Northwestern, 11 Mich. 425; Case vs. Hartford, 
13 Ill. 676; Walton vs. Louisville, 11 Pet. 224; Peters vs. Warren, 14 
Pet. 108. 

3. That the liability is excluded by a condition of the policy pro- 
viding that the Company shall not be liable for “loss or damage by 
fire, which may take place by means of any invasion, insurrection, 
riot or civil commotion, etc.” Evidently this condition applies only 
where the fire is occasioned by one of the causes referred to. Were it 
otherwise, the attempt to liken the persons who removed these goods 
to a riot, finds no support in the evidence. 

4. Another condition of the policy excludes liability “for loss by 
theft, at or after a fire.” The evidence affords no support to the theory 
that the damage, to any considerable extent, resulted from the theft. 

5. The last and only serious defense is, that the removal of the 
goods was unnecessary. The policy contains two conditions which 
should properly be considered together, one exempting the Company 
from liability for “damage caused by removal of property from a 
building, except it be proved that such removal was necessary to pre- 
serve the property ;” another, that ‘ the best endeavors of the assured 
shall be used in saving and protecting the property from damage at 
and after a fire,” under penalty of forfeiture of all claim under the 
policy. 

Between these two conditions it is apparent that the insured is 
placed in a dilemma in which he must exercise his discretion as to 
what his duty is. Although, in the present case, the plaintiff was so 
occupied with his family, who were in the house, that he was unable to 
give his attention to the goods, we must treat the removal precisely as if 
he had himself ordered it. The only question is, whether it was neces- 
sary, Within the meaning of the condition of the policy. That question 
is not to be determined by the actual result, nor by the judgment of 
professional experts who, owing to the mistaken signals, did not reach 
the scene in time. It is to be determined by the circumstances of the 
case as they appeared to those who acted upon them. Considering the 
apparent imminence of the peril, the unusual delay in the arrival of 
the fire department, and the inflammable nature of plaintiff’s stock, 
we think the circumstances were such as to make the removal 
apparently necessary for the double purpose of saving the goods and 
of controlling the fire by preventing its communication to such inflam- 
mable materials. 

We see no reason to doubt that such was the honest conviction of 
those who undertook the removal, as stated by many of them in their 
testimony. This is sufficient to maintain the insurer’s liability. 
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Flanders Fire Ins. p. 465; Beaumont on Ins. p. 41; 13 Ill. 681; 49 Me. 
206; 10 Cush. 306. 

The testimony is conflicting, but it has been weighed by the District 
Judge, who heard and saw the witnesses, and our reading of it confirms 
his conclusion. 

The clause of the policy providing that in case of damage by neces- 
sary removal, “the damage shall be borne by the assured and the 
Company, in proportion as the sum insured bears to the whole value 
of the property at risk,” finds no application here to reduce the 
plaintiff's claim. 

The property at risk was more than double the amount insured, and 
the loss also more than doubled it. Defendant’s proportion would, 
therefore, exceed the amount claimed. 

Judgment affirmed at appellant’s cost. 

Rehearing refused. 

Levy, J., absent. 








No. 7685. 
WILLIAM NIEMAN vs. M. & M. J. CoNDRAN. 


In an action en déclaration de simulation, it is incumbent on the 
plaintiff to allege and prove fraud and simulation, unless it appear 
from the evidence that the vendor has retained possession of the prop- 
erty purported to be transferred. In that case, under proof of the 
insolvency of the vendor and of injury to the complaining creditor, 
shown to be a creditor at the time of the alleged simulated sale, the 
burden is on the defendant to show and establish the reality of the sale. 
Judgment reversed. 


PPEAL from the Fourth District Court for the Parish of Orleans, 
Houston, J. 


J. H. Ferguson, for Plaintiff and Appellee. 
W. S. Benedict, for Defendants and Appellants. 


On motion to dismiss, opinion of the Court was delivered by 
SPENCER, J. 
On the merits, by Pocu#, J. 
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No. 7206. 
Mrs. AMELIA Boyrp vs. NEw ENGLAND MvuTUAL LIFE Ins. Co. 


The articles of our Code fixing the lapse of time essential to establish the presumption of 
death from absence without being heard of, apply to cases where the absence is the only 
cirsumstance supporting the presumption of death. 

Death, like other facts, may be established by circumstantial evidence, when direct evidence 
is not obtainable; and when absence without tidings’ concurs with other attendant and 
supporting circumstances to produce the conviction that the party is dead, such proof is 
all that can be required. 


PPEAL from the Fifth District Court for the Parish of Orleans, 
Hudson, J., ad hoc. 


Saml. P. Blanc, for Plaintiff and Appellee : 


1. Evidence which brings conviction to the mind of ordinary men, beyond a reasonable 
doubt, is sufficient to establish death. 

2. There are cases where death can only be shown by circumstances; in such cases the court 
is bound to deduce from all the incidents surrounding the accident and attending the 
disappearance. To require anything 80 positive as occular evidence, would defeat the 
ends of justice in such instances 

3. The lapse of time and absence from home without news is strongly presumptive of death, 
and this presumption is frequently applied by the court, where no adequate reason for 
such absence and silence can be assigned by those who maintain the opposite view. 

4, In fact, seven years’ absence has been adopted by Legislatures, and applied by courts, as 
establishing death and relieving plaintiff from further proof, in suits against Insurance 
Companies. 


T. L. Bayne, for Defendant and Appellant. 


The opinion of the Court was delivered by 

FEenNER, J. This is a suit upon a policy of life insurance, presenting 
the single question of the sufficiency of the proof of death of the person 
whose life was insured. 

Clotworthy Boyd, the subject of the insurance, left Brashear City in 
July, 1875, on a voyage by sea to Galveston. In company with one 
Dowling, he occupied a stateroom opening on the guards, abaft the 
wheel house, near which was a space where the edge of the vessel was 
protected by nothing but a swinging chain. ; 

Boyd, during the day, was very sea sick, and he and Dowling sat on 
the guards opposite this space, and Boyd frequently went to the edge 
and vomited over the chain. Late at night, Boyd continuing to suffer, 
they went to their stateroom and Dowling undressed and went to bed ; 
but Boyd, soon after, complaining of sickness and the close air, asked 
Dowling to get up and take him out. Dowling excusing himself, he 
went out alone, and has never since been seen or heard of. 

Dowling, on awakening in the morning, found his berth vacant. Not 
specially alarmed at first, he inquired of the steward, who told him he 
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had not seen him; then, after waiting awhile, made some search for 
him with the steward, without finding him. The steamer arrived in 
Galveston about 10 a. M., and Dowling watched the passengers go 
ashore to see if Boyd would come out. He then went to the residence 
of Boyd’s brother in Galveston and informed him of the circumstance. 

Boyd has never since been heard of. His valise, which was his only 
luggage, remained on the vessel, and his hat was also found on board, 
though the evidence as to where it was found is not satisfactory. 

Proofs of loss, including the death and its circumstances were fur- 
nished the Company, after reasonable delay, and several months were 
allowed for further investigation before suit was brought. 

Nearly seven years have now elapsed since the date of the disappear- 
ance, and we are not advised that any tidings have yet been heard of 
Boyd. 

If the proof of death stood upon a bare presumption flowing exclu- 
sively from the mere disappearance of Boyd, we agree with the counsel 
for defendant that the duration of his absence without being heard of, 
would not be sufficient to support a presumption, equivalent to proof, 
of death, under the articles of our Code touching absentees. C.C. Arts. 
57 to 75. 

But death, like all other facts, may be established by circumstantial 
evidence, when, from the nature of the case, direct evidence is not 
accessible. 

Absence, without being heard of, though not of sufficient duration to 
create a legal presumption of death, may yet be one of other attendant 
and supporting circumstances which, taken together, would satisty 
the mind and conscience of the judge or jury that the party was dead. 
This is all that is required. 

Thus, disappearance under circumstances of shipwreck, or earthquake 
or battle, or explosion or like perils, might well produce such convic- 
tion. And this Court has held that, in such matters, * it is essentially 
within the province of the Judge to draw the line of distinction, by the 
exercise of a sound discretion, founded on the facts of each particular 
case.” Succession Vogel, 16 An. 139; Succession Jones, 12 An. 397. 

In this case, there are many circumstances, besides the mere disap- 
pearance, which point strongly to the death of Boyd, which suggest 
themselves from our statement of the facts without the necessity of 
particularizing them here. 

The Judge a quo concluded his able opinion in these words : 

‘“‘T do not pretend to assert that the death of Clotworthy Boyd has 
been demonstrated. Indeed, it is possible that he still lives and is 
secreting himself. But, after listening attentively to the witnesses and 
observing closely their demeanor, I have come to the conclusion, I 
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am convinced, that Clotworthy Boyd met an untimely end on the 
night of 3ist July, 1875, and that he is dead.” 

The four years that have rolled by since the date of that decision, 
serve strongly to confirm the correctness of that conclusion. 

Judgment aftirmed at appellant’s cost. 

Levy, J., absent. 








No. 8476, 


PARISH OF St. JOHN THE BAPTIST EX REL. PARISH TREASURER Vs. 
T. SHEXNAYDRE. F 

The authority of Police Juries relative to the protection and preservation of completed levees 
has not been divested or impaired by the Constitution or any law of this State. 

An ordinance passed by a Police Jury imposing a fine of five dollars on persons riding or 
driving on the public levees is legal and valid. 

An exception as to the right and capacity of the plaintiff to sue and stand in judgment, comes 
too late after default. 


PPEAL from the Second Justice’s Court, Parish of St. John the 
Baptist. Augustus, J. 


Jas. D, Augustin, for Plaintiff and Appellee : 


The want of authority to sue cannot be pleaded after a judgment by default. C. P. 333; Hen- 
nen, N. D., p. 1165, par. 23; 14 An. 658. 

The Legislature can delegate legislative powers to Police Juries. Constitution, Art 22. 

The control of levees in their preservation and police care and protection, is expressly vested by 
law in Police Juries. Acts 1877, Extra Session, p. 214, Section, 2; 1378, Extra Session, p. 
219; S. N. 10; 1880, No. 88. p 212, Sec. 1; Const. 213, 214. 

The Parish Treasurer is authorized to sue forthe Parish. Rev. St See. 2641. (Also ordinance 
in evidence.) 

Police Juries are empowered to determine the quantum ot fines against all such as shali trans- 
gress their regulations. Rev. St Sec. 2743, pp. 1 and 7. 


LL. Depoorter, for Defendant and Appellang. 


The opinion of the Court was delivered by 

Topp, J. The only question involved in this appeal is the legality 
of an ordinance of the Police Jury of St. John the Baptist imposing 
a tine of five dollars on persons riding or driving on the publie levees 
of said Parish. ° 

The police juries of the several parishes were invested, by law, with 
full authority over public levees, and so far as relates to their power 
to pass all ordinances, for the preservation and protection of com- 
pleted levees, that power has never been divested or impaired by 
subsequent legislation. 

The ordinance assailed having for its object the protection of com- 
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pleted levees, was clearly within the scope of their authority, as it was 
evidently designed for the protection of such levees, by forbidding, 
under a penalty, persons from injuring the same by riding or driving 
thereon. 

The exception as to the right of the Parish Treasurer to sue for and 
recover such fine came too late, having been made after default. C. P. 
333; 14 An. 653. Besides, he derived his authority in the premises 
under the ordinance in question, as well as from R. 8. See. 2641, em 
powering such officer “ to direct prosecutions ordered by the Police 
Jury, for all debts that are or may’ be due the parish for which he is 
elected.” 

Nor is the legality of the ordinance attacked affected by the fact 
that its operation was restricted to certain portions of the levee, or 
levees, in a designated part of the parish. 

It may well be that there were good reasons, arising from their con- 
dition in the localities named, to justify special measures for their 
protection, 

For these reasons, the judgment appealed from, which was against | 
the defendant, is afiirmed with costs. 

Levy, J., absent. 








No. 7672. 
City oF NEW ORLEANS Vs. KENNARD, HOWE & PRENTIsS. 


The exemption of the income of all persons up to $1,000, and of the 


household furniture of every one up to $500, applies equally and 


uniformly to all taxpayers, and does not violate the provisions of the 
Constitution of 1868, as interpreted by the court organized under that 
Constitution. Judgment aftirmed. 


PPEAL from the Fiftlf District Court for the Parish of Orleans. 
Rogers, J. 
J. Ward Gurley, Jr., Assistant City Attorney. for Plaintiff and 
Appellee. 


Kennard, Howe & Prentiss, for Defendants and Appellants. 


The opinion of the Court was delivered by FENNER, J. 
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No. 8577. 
SUCCESSION OF HENRY KUNTZ. 


Where a tutor gives a special mortgage in lieu of a general one, and his final account shows 
an indebtedness to the minors greater than the amount of such mortgage, as against a 
party holding a subsequent mortgage on the same property, the minors are protected only 
to the amount stipulated in the act. 

Such a special mortgage does not cover or include interest, although the act may so declare, 
as the law which authorizes such mortgages, requires that the sam mentioned in the act 
must include both the principal and any interest which may probably accrue. 

Though the minors may collect a part of their claim against their tutor by judgment or other- 
wise, prior to a final settlement, the sum 80 collected cannot be imputed as a credit on the 
amount fixed in the act of mortgage, and deducted therefrom. If the tutor's indebtedness 
to them still equals the amount of the mortgage, the whole of it can be collected by 
preference. 

The ordinary rules applicable to the interpretation of payments between creditor and debtor 
do not apply to the instant case. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


Mott, Kelly & Saunders, for Kuntz’s Heirs, Appellees : 


The Act of Mortgage states the sum due with sufficient exactness when it mentions the 
principal sum and interest. 

A special mortgage is simply the General Mortgage bearing on one piece of property. 

The special mortgage secures the payment of whatever sum may be due by the tutor, on 
his final account, within the amount of the special mortgage. 

The error in the judgment of the lower court to the prejudice of the minors, was clearly 
from inadvertence, and the judgment should be so amended as to recognize the priority of 
the minors’ claims, to their entire extent. 


A. d. Lewis, samé side : 


The general mortgage in favor of the minors Kuntz was for a greater amount than the special 
mortgage afterwards granted by their tutor. Both existed prior to the Const. of 1868, 
which cannot impair the obligation thereof. 

This special mortgage did not destroy the general mortgage, but merely restricted the mort- 
gage in favor of the minors to the property specially mortgaged, aud relieved the 
remainder of his property therefrom. 

This special mortgage is also for the fide ity of the administration of the tutor. 

The amount as fixed in the liquidation of the tutor's aceount, prior to granting a special mort- 
gage, and as fixed in the act of special mortgage itself, does not conclude the minor, who 
may open up the account on the final settlement with his tutor, and enforce the true 
balance on the property specially mortgaged. 

Third persons dealing with the tutor, relative to the property specially mortgaged, are fully 
informed by the act of special mortgage itself, that such property is the security for the 
preservation of the minor's rights, present and future, and for the faithful administration 
of the tutor. 


Braughn, Buck & Dinkelspiel, for Germania Ins. Co., Apppellant: 


1. A minor's mortgage, to have effect against third parties, must be recorded. Constitution 
1869, Art. 123. Acts of 1869, No. 95. 
The mortgage of the minor is for the recorded amount. C. C. 3351. 
Conventional mortgages for an undeterminate amount cannot be enforced as to third 
parties. 33 An. 705. , 
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Imputation of payment, by operation of law, is made to a mortgage rather than toany 
ordinary debt. 15 An. 174; 24 An.472; Hennen’s Digest, vol. II, p. 1106; Payment, III, 
3; 12L.1. 

The imputation made by the creditor must be accepted by the debtor, to be binding on 
him. 15 An. 626. No imputation can be made to the detriment of rights of third parties. 
2 An. 520; 6 R. 216. The imputation cannot be made after the payment. 2 An. 24; 3 
An, 351. 


The opinion of the Court was delivered by 
Topp, J. This case presents a contest over the proceeds of the sale 


of mortgaged property sold under judicial process. 
The facts, out of which the controversy grows, are substantially as 


follows : 

Henry Kuntz died in 1864, leaving three minor children, Charles, 
Auna and Otalice. His widow, the mother of the children, having for- 
feited the tutorship by her remarriage, without being continued therein 
by family meeting, one John Ponstein, in 1865, was appointed dative 
tutor to the minors. He gave bond as tutor in the sum of five thou- 
sand five hundred dollars. Subsequently, the rights and interests of 
the minors in the succession of their father, having been liquidated and 
reduced under proceedings instituted for that purpose, to $1,365, on 
the application of the tutor, and in conformity to the advice of a family 
meeting, the tutor was permitted to substitute a special mortgage in 
lieu of the general mortgage for the last stated amount. 

This special mortgage was executed on the 24th of April, 1869, and 
on its execution, an order was granted for the cancellation of the 
general mortgage. 

On the 26th of the same month and year, Ponstein gave a second 
mortgage on property, in favor of G. Ullmayer, for $2,000, of which the 
Germania Insurance Company, one of the parties to this controversy, 
became the holder and owner. 

On the 3d of September, 1879, Ponstein filed his final account, which 
was opposed by the heirs, and judgment was rendered against him for 
$1,721.88. 

Under this judgment the mortgaged property was seized and sold, 
and bought in by the said Company for $2,600. After this adjudication 
a rule was taken by the Company against the parties holding the prior 
mortgage, the children of Kuntz, to show cause why the Company 
should not be entitled to receive the price of the adjudication, less 
$809.48, admitted to be due the heirs of Kuntz. This admitted balance 
was the difference between the amountof the special mortgage in their 
favor, $1,365, and $555.48, which they had previously collected under 
execution against Ponstein, and which amount, thus collected, the 
Company claimed should be imputed to the amount of the minors’ 
mortgage, and reduce it pro tanto. 
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On the trial of the rule the court @ qua decreed that the Kuntz heirs 
were entitled to receive out of said proceeds, $1,720.93, the amount of 


their execution and costs,-and the Insurance Company the residue, and. 


the latter has appealed from this judgment. 

No question is raised in regard to the validity of the special mortgage 
given by the dative tutor. 

The mortgage security originally provided by our Code in favor of 
minors, was the legal mortgage. Thus, Art. 3233 declares: 

“Minors * * * havea legal mortgage on the property of their 
tutors and curators as a security for their administration from the day 
of their appointment until the liquidation and settlement of their final 
account.” 

Subsequently, in certain cases, and after proper proceedings, a 
special ‘mortgage was authorized to be given by the tutor, in lieu of 
the security afforded by the legal mortgage. This provision is now 
embodied in Art. 331 of the Code, as follows : 

‘Tn all cases where a special mortgage shall be given by tutors, in 
lieu of the legal mortgage existing in such cases as recognized by law, 
it shall be the duty of the Judge to cause the property proposed to be 
mortgaged to be appraised by experts in the same manner as is provided 
when adjudications of the property of minors are made to their surviv- 
ing father or mother, * * * the amount due the minors to be ascer- 
tained by previous liquidation, to be made according to law, and 
including all interest which will probably accrue.” 

The effect of giving the special mortgage is to free the rest of the 
immovables of the tutor from incumbrance, on account of the minors’ 
rights or claims. It does not, however, destroy the general mortgage, 
but it has been held that it simply restricts its operation to the partiec- 
ular property mortgaged. 23 An.544; 33 An. 595. 

By Article 123 of the Constitution of 1868, the principle of which is 
continued in our present Constitution, a mortgage cannot .affect third 
persons unless recorded, and all mortgages in favor of minors were to 
cease unless recorded at a stated time. Ii the acts providing forcarry- 
ing into effect this constitutional provision, now forming Articles of 
the Code, and directing what is to be recorded and the manner of 
registry, it is prescribed that the tutor’s bond, or the certificate of the 
clerk containing anabstract of the inventory, where no bond is required, 
“shall operate as a legal mortgage in favor of the minor for the amount 
therein stated on the immovable property of the tutor.” C. C. 3351. 

The mortgage in favor of the minors can have no effect against third 
persons unless recorded, and from the last provisions quoted, it would 
follow, that when recorded, it could have no effect against third 
persons, beyond or exceeding the amount shown by the record. It is 
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45 only up to this amount that the mortgage has any existence as to third 
es: persons. And this applies as well to the special mortgage as to the 
aoe: legal; for, as we have stated, the special mortgage is merely respective 
of the legal mortgage, and it is only special because limited in its 
— operation to particular property. 
And we do not think, as did the District Judge, that this mortgage 
'-e covered and included legal interest on the amount of the principal 
; sum, from the date of the act ; and by adding the interest, he estimated 
—_ the mortgage protecting the minors to amount to $2,276.30. 
ay The amount stated in the act of mortgage did not represent a debt 
nal owing at that time from the tutor to the minors, but the special mort- 
gage was to take the place of the legal mortgage, which, as we have 
' . seen, Was to secure the faithful administration of the tutor, and to 
ee cover his eventual liability, when the tutorship should have terminated 
— and a settlement with his wards should be made. This is shown by the 
. express conditions of the act. It is true that the act recites that it was 
= 3 executed to secure the sum stipulated therein and legal interest thereon, 
ee but in this it not only contravened the order of the Judge authorizing 
be its execution, which limited the mortgage to the principal sum, but 
hod contravened also the requirements of the law, as we have seen, which 
—_ prescribed that the amount of the mortgage should be ascertained and 
wat fixed by previous liquidation, and this amount should include all in- 
and terest that would probably accrue. Even if the amount stated could 
he construed to represent the capital of the minors, it will be presumed 
tn that their expenses would much more than absorb all the interest 
a accruing from so sinali a capital. 
Be, We are of opinion that, whatever might be the indebtedness of the 
sat tutor to the minors on his final settlement, under the operation 
: of the present laws on the subject, it could not be enforced against 
on third persons beyond the amount of the mortgage, whether general, 
ird legal or special, recorded against the tutor. And the authorities to 
” which we are referred as sustaining a different principle, are authorities 
wi without foree under the radical change on the subject of minors’ 
“ nortgages, inaugurated by the Constitution of 1868 and the Statutes 
of under it, and confirmed by subsequent jurisprudence. 
ihe Whilst thus concluding, we do not think that any amount paid 
ed, during the tutorship and before the discharge of the tutor, whether 
unt paid on account of the maintenance and expenses of the minors, or 
, paid in money collected on their judgment against him, is to be 
ird specially imputed to the amount expressed in the act of mortgage and 
ld deducted therefrom, as contended for by the counsel of the Insurance 


Company. As before stated, this amount did not represent an actual 
debt fixed and liquidated, owing by the tutor to the minors, but was to 


ird 
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secure his faithful administration of the estate of the minors, and 
whatever sum he might owe them, growing out of his administration, 
in his final settlement and up to the last moment preceding his dis- 
charge, not exceeding the amount stipulated in the act. This results 
from the very purpose for which the mortgage was given, and to allow 
such imputation for sums paid to the minors, or on their account, 
would defeat the very object of the law, which was to provide security 
to meet any balance that the tutor might owe at the termination of his 
trust. It is, therefore, very evident that the principle governing the 
imputation of payments between ordinary creditor and debtor are 
not applicable to this case. 

The conclusion we have reached compels us to amend the judgment 
of the lower court, by allowing out of the proceeds of the sale, to the 
heirs of Kuntz, the amount of their special mortgage and costs of sale, 
and not their entire judgment against their tutor. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
of the lower court be amended, by decreeing that the Germania Insu- 
rance Company is entitled to receive the proceeds of the sale of the 
property of John Ponstein, less the sum of $1,365, and the costs and 
charges of the sale, and the sheriff be, and he is hereby ordered to pay 
over the same to the Company, and that he pay to the children of 
Henry Kuntz, the said sum of thirteen hundred and sixty-five dollars, 
and the judgment thus amended is affirmed. The costs of both Courts 
to be paid by the defendants in the rule, the children and heirs of 
Henry Kuntz. 

Levy, J., absent. 








No. 7631. 


RoBERT WATSON ET AL. vs. B. M. TURNBULL ET AL. 


The banks of the river are public, and within her corporate limits the City of New Orleans has 
the right to control, manage and administer their use for the public convenience and 
utility. Riparian proprietors have no right, by injunction, to restrain the exercise of 
this right. 

The discretion of the city in determining what are proper and nee led facilities for commerce. 
and on what part of the river banks, within her limits, they should be established, is not 
a proper question for judicial control or interference. 


PPEAL from the Third District Court for the Parish of Orleans. 
Monroe, J. 


Robt. G. Dugué, for Plaintiffs and Appellants. 


CO. F. Buck, City Attorney, Wynne Rogers, for Defendants and 
Appellees: 





NEW ORLEANS, MAY, 1882. 





Watson et al. vs. Turnbull et al. 





Both under general laws, and express authority of her charter, the City of New Orleans 
administers the use of the river banks for the public convenience and utility, and has all 
the powers requisite to that object. She has tbe right to all advantages it may produce, 
and can make works to increase the revenues. City Charter, Sec. 12; 18 L. 278. 

The Council has the right to remove, or cause the remvval, of works constructed on river 
bank. with or without permission, by private persuns. 1 M. 187; 4 M. 10; Kendig vs. 
City, 26 An. 357, aud other authorities cited in the brief. 

The “riparian proprietor,’ within municipal limits, even conceding to him the right of 
acquiring ownership to batture, jure alluvionis, has uo rightof ownership or possession and 
use to the river bank, the use of which is primarily in the public, administered for it by 
the City Couucil. No part of the river bank or batture can be reduced to private use and 
possession witheut the consent of the city goverument, or on a judgment of a court of 
competent jurisdiction, as provided by Sec. 318, R. S. 


The opinion of the Court was delivered by 
FenNER, J. The question involved in this case is, whether the 
’ 1 


owners of property bordering on the river, within the corporate limits 
of the City of New Orleans, can enjoin the city authorities from placing 
‘‘hitching posts” or clusters of posts along the river bank, in front of 


their property, with the view of establishing a landing place and fur- 
nishing facilities for the landing, fastening, etc., of coal boats and other 
yater craft. 

The grounds of the injunction sought, so far as in the least perti- 
nent, are, that there is no necessity of commerce requiring the placing 
of such posts; that plaintiffs had already placed, at their own expense, 
all such posts as were required; that the design of the City is not to 
facilitate commerce, but to exact a revenue from commerce; that said 
action would obstruct the free use of the banks of the river, and cause 
deterioration in value to the property of complainants. The banks of 
rivers are public. 

Within the corporate limits, the City of New Orleans, under her 
charter and under the general law, has the right to control, manage 
and administer the use of the river banks for the public convenience 
and utility ; to establish wharves and landings; to erect works and 
provide facilities for the use of vessels and water craft ; and to charge 
just compensation for the use thereof. Riparian proprietors have no 
right to appropriate to their exclusive use these banks, and they have 
no private property in the use thereof, which is public. The disere- 
tion of the city authorities in determining what are proper and needed 
facilities for commerce, and on what part of the river bank, within her 
limits, they should be established, is manifestly not a proper subject 
for judicial control or interference. Whatever incidental damage may 
result to proprietors from the exercise of these unquestionable corpo- 
rate rights, it is damnum absque injuria. 


These principles are elementary and established by numerous 
. 108 
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authorities. 1M. 187; 4M. 10; 3 L.563; 18 L. 278; 6 R. 349; 2 An. 
538; 5 An. 34; 15 An. 657; 26 An. 357; 27 An. 17; 10 An. 171 and 
523 ; 30 An. 190. 

This case raises no question as to right of the City to remove the 
hitching posts which had been established by plaintiffs. 

Whether the facilities provided by the City will justify her in 
charging any, and if so, what wharfage dues from vessels using them, 
is a question not pertinent here. 

Equally impertinent is the validity of the contract under which the 
employee of the City is doing the work ; though it may be added, that 
there is no evidence supporting the allegation. 

Judgment atfirmed at appellants’ cost. 

Levy, J., absent. 








No. 7639. 


EDWARD COTTON ET AL. vs. ANNIE F. COTTON ET AL. 


The husband, as head and master of the community, has the right to dispose of its movable 
effects by onerous title, or even by gratuitous and particular title. 

Whatever be the rights of creditors, the wife can only attack such gratuitous dispositions 

of movables, on allegation and proof that they were fraudulently made for the purpose of 
injuring her. 


PPEAL from the Third District Court for the Parish of Orleans, 
Monroe, J. 


T. M. Gill, for Plaintiffs and Appellants : 


1. The probate Court had exclusive jurisdiction of this cause. 
2. The Court erred in admitting in plaintiffs’ behalf the records, petition of V. F. Cotton, 
tutor ete. , 
3. The Court erred in oxcluding evidence to prove that neither plaintiffs nor their father 
had funds or other means with which to purchase the property; erred in excluding the 
evidence to prove that the property was acquired and paid for after the marriage of the 
defendant, Annie T. Cotton, and her late husband, Valentine F. Cotton, and by community 
funds, and not with the funds of either Valentine F. Cotton or the plaintiffs; erred in 
excluding the evidence to prove that defendant and her late husband, after their marriage, 
procured the materials for the construction of buildings.on the property. 6 An. 723; 15 
An. 169, 580; 16 An. 206; 18 An. 286-287; 1 L. 239-249; 4 An. 501; 15 An. 702; 29 An. 4; 
29 An. Human vs. Bladis, n. r ; 27 An. 121; 26 Au. 547-542; 24 An. 210-211; 9 An. 29; 
4 An. 441; 15 L. 311; 2L.3 ; 19 L. 387. 
Fraud was sufficiently alleged to admit proof of the same, and all proof offered on the part 
of the defendant, Annie T. Cotton. R.C.C., Sec. 4, Art. 2404; 2.N. S. 13. 


W. S. Benedict and Jos. P. Hornor, for Defendant and Appellee. 


4 


The opinion of the Court was delivered by 
FENNER, J. The plaintiffs are children of the late V. F. Cotton, by 
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his first marriage with Dicey M. Brown, and are heirs of their said 
mother. In 1840 their mother sued her husband, VY. F. Cotton, for 
separation of property, and obtained a judgment against him for 
$17,399.58. 

After her death, to-wit: in 1853, V. F. Cotton, as tutor of plaintiffs, 
then minors, applied to the proper court of his domicile, representing 
that he had in his possession above $2,000 belonging to them, which 
he desired to invest in the property herein claimed, and he asked for 
a family meeting, to authorize the purchase, ete. 

After obtaining the necessary authority on the 10th of June, 1853, in 
his capacity of tutor, he purchased for and in behalf of the said 
minors, the said property at the price of $2,000, payment of which the 
vendors acknowledged to have received in cash. 

The plaintiffs bring the present suit to enforce their title to said 
property, against their stepmother, widow by second marriage of V. F. 
Cotton, who resists substantially on the ground that the property be- 
longs to the community subsisting between her and her late husband, 
having been purchased by the latter, after her marriage, with funds 
belonging to said community and not to said minors, and fraudulently 
purchased in the name of said minors, to cover up and conceal the same 
from the pursuit of creditors. 

We-agree with the District Judge, that neither as administratrix of 
V. F. Cotton, nor as widow in community, could defendant be heard 
to set up such a defense. 

Her husband, as head and master of the community, had a right to 
dispose of its movable effects by onerous title, or even by gratuitous 
and particular title. C.C. 2404. The only right of action which the 
wife has against such dispositions is on proof that they were made in 
fraud for the purpose of injuring her. No such charge is here made. 
On the contrary, she alleges that the object was to injure creditors, 
and “ to secure a home for himself and family.” Whether the $2,000 
invested in this property belonged to the minors, or .was owed to them 
by their father, or was given to them by him, their title to it was 
equally good as against the defendant, and the property bought with 


_ it for them and in their names is their property. 


The act of defendant in having this property inventoried in the 
succession of V. F. Cotton, after this suit had been brought, could not 
divest the jurisdiction of the District Court over the cause. 

We find no error. 

Judgment affirmed at appellants’ cost. 

Rehearing refused. 
’ Levy, J., absent. 
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No. 7655. 
Fanny H. Ross vs. CHARLEs Ross, HER HusBanp. 


The marriage of slaves, with their wasters’ consent, though without civil effects during the 
slavery of either party, yet when ratified by continued cohabitation of the parties, after 
the emancipation of both, produves all civil effects ab initio, including the community of 
acquets and gains. 


PPEAL from the Fifth District Court for the Parish of Orleans. 
Rogers, J. 


F. C. Zacharie, for Plaintiff and Appellee: 


The civil effects of a marriage of slaves, with the consent of their masters, is only 
dormant during slavery, and when they are emancipated and continue to cohabit as man 
and wife, all the civil effects attach from the date of the celebration of the marriage. 
Bishop on Marriage, Secs. 311, 214; O. C. C. 182; 6 M. 559; Bishop, §§ 159, 160, 161, 162; 
25 A. 617; 30 A. 1168. 

Cohabitation after emancipation is a ratification, and like in all other civil contracts, not 
prohibited by law omnis ratihabitio retrotrahitur et mandato equiparatur. 15 A. 342; 
Bishop, Sec. 163, and authorities before cited. 


S. Belden, for Defendant and Appellant. 


The opinion of the Court was delivered by 

FENNER, J. Plaintiff and defendant, while they were both slaves, 
were married, with the consent of their owners, in 1842. He subse- 
quently acquired his freedom by consent of his owner. She remained 
a slave until the abolition of slavery. After they were both free, they 
continued to live together as man and wife. Subsequently, plaintiff 
instituted proceedings for divorce against the defendant, and judgment 
was rendered therein, in her favor, decreeing a divorce, which was 
signed in July, 1877, and from which no appeal was ever taken. 

The present action is brought by plaintiff to have certain property, 
held and possessed by defendant, decreed to be property of the com- 
munity which subsisted between the parties during their marriage, and 
to have the same partitioned by sale and to have an account of the 
revenues thereof since the dissolution of the marriage. 

From a judgment in favor of plaintiff the defendant prosecutes the 
present appeal. : 

The legal issue presented is, whether a marriage of slaves, contracted 
with the consent of their owners, and ratified by continued cohabita- 
tion after their emancipation, produces the ordinary civil effects of 
marriage, and whether those civil effects retroact to the date of the 
original marriage. We think correct principles and our jurisprudence 
leave no doubt on the question. 

The Article 182 of our Civil Code of 1825, in force before the war, 
provided, ‘ slaves cannot marry without the consent of their masters, 
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and their marriages do not produce any of the civil effects which result 
from such contract.” 

This imports that -slaves could marry with the consent of their 
masters, and it was long since held by this Court that, after the eman- 
cipation of the parties, such a contract of marriage “ legal and valid by 
the consent of the master and the moral assent of the slave, from the 
moment of freedom, although dormant during the slavery, produces 
all the effects which result from such contract among free persons.” 
Girod vs. Lewis, 6 M. 559. In a later case, arising after the war, the 
children born of such a marriage claimed to be legitimate heirs of their 
parents, although that marriage had been dissolved by the death of 
one of the parties prior to their emancipation. The Court quoted and 
approved the above doctrine, but said : 

“We think that the marriage which is to produce these civil results 
must*exist at the time the emancipation takes place. In this case, the 
marriage was dissolved before emancipation. The parties’ rights, 
therefore, were not dormant; they were dead; and the subsequent 
emancipation, as it could not resuscitate the marriage, could produce 
none of the civil fruits which are the results of a civil marriage.” 
Pierre vs. Fournette, 25 An. 617. 

This indicates the clear opinion of the Court, that had the marriage 
continued at the date of emancipation, the children, though born 
during slavery, would have been legitimate. And so it was directly 
decided in a still later case, where the broad doctrine was laid down, 
that ‘as to those who were slaves, their own consent and that of their 
masters were alone sufficient to give to their marriage an undeniable 
validity, one which produced no effect as long as they were held in 
bondage, but which, from their emancipation, has secured for them 
and their posterity the rights and privileges bestowed by the State on 
” 


a marriage authorized and sanctioned by its laws.” Succession of 


- Pearce, 30 An. 1163. 


From all these cases it results that the civil effects of such marriages 


were only dormant during slavery, and that emancipation operated not 
a creation or birth of such rights, but merely an awakening of them. 

If the legitimacy of children, which is one of the civil effects of 
marriage, takes effect after emancipation, we see no reason why the 
community of acquets and gains, which is another civil effect, should 
not equally do so; and if the birth of children during the slavery does 
not prevent their legitimacy after emancipation, we do not see why 
property acquired while one of the parties was a slave should not 
equally fall into the community which takes effect after freedom. 

The wife, even while a slave, no doubt contributed to the common 
welfare of the marital estate, by the performance of those duties, such 
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as household cares, care of children, etc., which form the consideration 
of her interest in the connubial partnership. And in this case evidence 
is not wanting that she contributed her private earnings towards the 
purchase of her husband’s freedom. 

There existed under the civil law certain impediments to marriage 
described as being ex causd potestatis, preventing the intermarriage of 
persons bearing certain relations to each other,such as tutor and ward, . 
as to which it was held, that in case-of such prohibited marriages, 
‘the subsequent voluntary cohabitation of the parties, after the rela- 
tion which caused the prohibition had ceased, rendered the marriage 
valid ab initio.” 

So with marriages originally void by reason of fraud, error or vio- 
lence, cohabitation after restoration of freedom, or discovery of errors 
or fraud, produced like effect. 1 Bishop on Mar. $§ 311, 139, 140, 160 
et seq. F 

We think a like principle is applicable here. The impediments to 
the civil effects of slave marriages validly contracted with the consent 
of the masters, were the consequence of their civil status, the artificial 
creature of the law, and when, by change of laws, such status was 
altered to one permitting the full civil effects of their marriage, and 
the parties thereafter continued to cohabit, such ratification retroacted 
to the date of the original marriage and entailed all the civil effects ab 
initio. 

Such was the conclusion of the District Judge, and we consider it a 
sound, humane and equitable solution of the question. 

Judgment affirmed with costs. 

Rehearing refused. 

Levy, J., absent. 








No. 7498, 


Mr. AND Mrs. J. M. Conte vs. THos. H. Hanpy, SHERIFF, ET AL. 


The defendants, an ex-sheriff and his sureties, are not liable for the rent of productive real 
estate, situated in the Parish of Orleans, while under seizure, when the same is occupied as 
owner by the defendant as his residence, and where the sheriff has authorized the plaintiff 
to use his name for all useful purposes, and the plaintiff has declined the offer. 


PPEAL from the Fifth District Court for the Parish of Orleans. 
Rogers, J. 


G. L. Bright, for Plaintiffs and Appellants. 
W. S. Benedict, for Defendants and Appellees. 
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The opinion of the Court was delivered by 

Bermupez, C. J. The defendant, an ex-sheriff, and his sureties are 
sued to be made responsible for the rent of property seized by him, 
which, it is alleged, he should have and has not collected, at the rate 
of $100 per month. 

The defense is, that the property, situated in the Parish of Orleans, 
was occupied by the defendant in suit, who refused either to pay rent, 
or to remove; that the plaintiff was authorized to take such action in 
the sheriff’s name as might be necessary and that plaintiff declined-to 
exercise the power. 

There was judgment for the defendants, and the plaintiffs have 
appealed. 

It is undoubtedly the duty of the sheriff, when he seizes productive 
real estate, to take at the same time all the rents, issues and revenues 
which the property may yield. When he neglects to do so efficiently, 
in a proper case, and the judgment and seizing creditor is injured 
thereby, the sheriff is bound to repair the damage which he has occa- 
sioned by his fault. C. P. 656, 661; 6 R. 100; 5 A. 300; 30 A. 436; 32 
A. 1048. 

But the sheriff, it would seem, can be held responsible only where 
the property is occupied by tenants who are bound to pay rent, or 
where the property being vacant, or susceptible of being rented, he 
fails to take proper steps to rent it for a limited time. C. P. 658; 5 
An. 174. : 

In the present instance, the property was neither occupied by 
tenants, nor susceptible of being rented, nor vacant. The defendant 
was in possession of the property, which was his residence merely, and 
which, though seized and in legal custody, had not ceased to belong 
tohim. 4N.S8. 317; 11 R.181; 12 R.8. Hecould not be made to pay 
rent, for he had made no contract to do so with anybody. R.C. C. 
2669. A suit against him for rent could not have been maintained. 
He had aright to occupy this property until after a legal expropriation. 
He could not have been made, by process of law, to vacate the same 
before complete divestiture of title of ownership. In any event, in 
the last case, the sheriff could take no legal steps for his expulsion. 

The sheriff, no-doubt, has a right and it is his duty, where it is phy- 
sically possible for him to do so, to take actual possession of whatever 
property he levies his writ upon, real or personal, except in the 
Parishes of Orleans and Jefferson, in which. in cases of seizure of real 
estate, it is sufficient to register the seizure in the mortgage office. C. 
P. 762; Act of 1857, No. 189, p. 185; 14 An. 587; 20 An. 573; 28 An, 
573 ; 31 An. 505. 

As the law does not appear to make it the duty of a sheriff in those 
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parishes to expel owners in possession of real estate belonging to them, 
because under seizure, it is difficult to perceive how that officer can be 
held liable, in this case, for the value of the occupancy or enjoyment 
of the property in question, which, while under seizure, merely re- 
mained sequestered. The sheriff cannot be held responsible for not 
having done that ‘which the law does not make it his duty to do. 

Realizing his inability to collect rent from or eject an owner in ac- 
tual possession of his property, though seized, the sheriff authorized 
the use of his name by the plaintiffs for such action as might be 
necessary, but the plaintiffs declined the offer. If it was thought that 
the sheriff was recreant to his duty, he might have been ruled and 
commanded to do it, on a proper showing by the court issuing the 
process, 

It is difficult to conceive what else the sheriff could have done to 
subserve the interests confided to him, and shield his own responsi- 
bility, already so grave. 6 L. 737; 10 An. 83. 

There is no error from the judgment appealed from, which is affirmed 
with costs. 

Rehearing refused. 

Levy, J., absent. 








No. 8587. 


STATE oF LOUISIANA EX REL. ORLEANS RAILROAD CoMPANY ET AL, 
‘vs. Henry L. Lazarus, JUDGE. 

The appealable or unappealable character of a controversy is announced by the pleadings, 
but is fixed by the judgment. Hence a mandamus lies to compel the granting of a suspen 
sive appeal, when at the time the judgment was rendered the case was appealable. A 
remittitur subsequently entered, cannot deprive the party cast, of his constitutional right 
of appeal, 


Rigen spsie for Mandamus. 





Chas. Louque, for the Relator. 
A.J. Murphy and F. W. Baker, for the Respondent. 


The opinion of the Court was delivered by 

BermupEz, C.J. This is an application for a mandamus. The Or- 
leans Railroad Company was sued for ten thousand dollars damages. 
After issue joined and trial, the jury rendered a verdict for two 
thousand dollars. A motion fora new trial having been taken, the 
plaintiff in the case entered a remittitur, reducing the claim, verdict 
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and judgment to one thousand dollars. The judgment having been 











1, 
‘ signed, the Company, tendering a bond for three thousand dollars, 
it seasonably applied for a suspensive appeal, which was refused. Hence, 
ie this proceeding. 
it The verdict was rendered on the 15th of February; judgment was 
rendered upon it on the 23d following; the remittitur took place on 
, the 4th of April, 1882. " 
d The appealable or unappealable character of a suit is announced by 
the pleadings, but is fixed by the judgment. 
e ; 4 
it It is settled beyond the possibility of a doubt that, although in an 
d appealable case the plaintiff may render the case unappealable by 
o making a remittitur before judgment, still he cannot do so after 
judgment. This is no new question. 14 An. 114; 16 An. 430; 21 An. 
was 723; 2 How. 73, and authorities in 21 An. 
: The Relator is entitled to the relief sought. 
It is, therefore, ordered, that a peremptory mandamus issue herein, 
d directing the District Judge to grant the suspensive appeal prayed for 
by the Relator. 
Levy, J., absent. 
No. 8551. 
New Orveans & Paciric Raitroap Co. vs. Mary J. RoBEertson. 
The obvious meaning and intent of Section 4 of Act 14 of 1876, the legislative charter of the 
plaintiff Company, were to secure Shreveport as the northwestern terminus, and to 
Le prevent the Company from evading this requirement by building connections to other 
possible termini, under the name of branches, before completing the line te Shreveport. 
The Company had the right to begin its route at Baton Rouge, or to build via that point. 
3, ps . : : 
; and the construction of the Baton Rouge branch, while the main line was in process of 
n° 
i completion, did not violate the spirit or meaning of the law. 
ht Our expropriation laws and the summary proceedings therein, are not violative of the present 
Conetitution of the State. 
The route to be pursued by the road is not among the issues submitted to the jury under the 
expropriation proceedings. 
PPEAL from the Twenty-third Judicial District Court, Parish of 
West Baton Rouge. Cole, J. 
Kennard, Howe & Prentiss, for Plaintiff and Aypeliee : 
1. Expropriation proceedings are conducted under a special law, which prescribes exact 
formalities, and are not to be governed by the general rules prescribed by Code of Practice. 
r Rey. Stats., Sees. 1479 to 1493. 
2. The Corporation of the New Orleans Pacific Railway was created under the general law, 
Be and confirmed and extended by Act of Legislature—right to expropriate not derived from 
co the special act ; amply provided for under the general law. 
he 3. Line to Baton Rouge not a branch line in the legal sense of the term. Under Charter, 
t Company could have commenced originally at Baton Rouge. Charter, Art. 3, Sec. 1, Acts 
Cc 
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1876, No. 14. Atall events, defendant has no standing in Court to complain, if Company 
had no right to build so-catled branch road. Possibly State might have complained. 

Art. 258, Const. 1879, misconstructed by defendant. 

Question as to proper line to be selected is not fur jury to decide ; this privilege granted 
specitically to the Company in Charter, Art. 3, Sec. 1. 

Where right of way only is claimed, benefits may offset price of same. 

The rulings of the Judge ‘“‘a quo,” on admissibility of evidence correct—except in regard 
to fences. He allowed the jury to consider whether fences are necessary. This is an 
error. There is no law in Louisiana requiring railroads to fence, and until the Legislature 
requires fencing, no damages can be allowed against Railroad Companies fur not fencing. 


Barrow & Pope, for Defendant and Appellant : 


The proceedings authorized by Arts. C. C. 2630 to 2641 to expropriate property, do not 
authorize summary proceedings. Summary proceedings must be expressly permitted. C. 
P. Arts. 754, 755; 22 An. 245; 14 An. 390; 32 An. 474. In summary proceedings time is 
granted to plead and procure evidence. 4 R. p. 59. 

When an act of the Legislature creates a corporation, and authorizes it to expropriate 
lands, this object must be expressed in the title. Const. 1863, Art. 114; Const. 1879, 
Art. 29. 

Where a charter authorizes a railroad to construct such branch railroads ‘‘ as a majority 
of the directors of the company should deem proper, expedient and to the interest of the 
company,” the company seeking to expropriate lands for a branch, must show “ a resolu- 
tion of the board authorizing its construction.” This is neither averred or proved. 
Where the charter, authorizing the construction of a railroad to Shreveport, La., from New 
Orleans, as the wain line, provides ‘‘the main line shall be completed to Shreveport 
before any branches are constructed,” (it being admitted the main line is not com- 
pleted) the corporation cannot expropriate land for abranch. The exercise of the power 
is ultra vires. Field on Corporations, p. 66, Sec. 53; Sec. 248, p. 270; 13 Peters, 519; Fire- 
men’s Loan, etc., Co. vs. Carroll, 5 Barb., 613. 

The completion of the main line to Shreveport is a condition precedent to the right to 
undertake a branch road. Hen. Dig., No 2, p. 1152, B. 3; Bank of Augusta vs. Earle, 13 
Peters, 519. The provision is prohibitory and any one can plead it. C. C. 12; Stevens 
vs. Erie R. R. Co., 51 N. J. Eq., 259. 

Under the restrictive provisions of the Constitution of 1879, the Legislature cannot dele- 
gate to a railroad, a private corporation in which the State has no stock or interest what- 
ever, authority {o expropriate private property. The reason for the law having ceased, 
the law itself ceases. The Const. 1879, Art. 258; Mills on Eminent Domain, § 48; 46 
N. Y., 546. 

When defendant aversthe route selected by a railroad through his lands are “not necessary” 
for the railroad, but an»ther less injurious to defendant is equally as convenient for the 
railroad, the pleadings present a question of fact, which should be submitted to the jury. 
C. C. 700 (696); 32 An. 475. : 

Only such benefits, prior to the Constitution of 1279, as were peculiar to the lands remain- 
ing, after the Company had taken a part, could be offset against the damages done; but 
under the Constitution of 1379, both value of the land taken and damages to that remaining 
must be previously paid. Consequently there can be no offset. Itis error to charge, 
therefore, that benefits which are common to defendant and others along the road can be 
offset. 15 An. 482; Const 1879, Arts. 156 and 155. 

It is an error to charge the jury that they can substitute their individual knowledge for 
or against the evidence in an expropriation case. C.C. Arts 2632 2634. The elements 
of damages claimed are sustained by the following authorities: Winona, etc , R. R.Co. vs. 
Denman, 10 Minn. 267; Raleigh, etc., R. R. Co. vs. Wicker, 74 N. C. 220; Louisville, 
etc., R. R. Co. vs. Glazebrook, 1 Brush. 225; Cooley, Const. Lim. p. 566, and note; Somer- 
ville and Easton R. R. Co. vs Dougherty, 2 Zeb. 495; Mills on Em. Domain, § 166; Field 
on Corporations, Sec. 450 ; R. S. Sec. 1481. 
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The opinion of the Court was delivered by 

Fenner, J. The defendant is appellant from the judgment of the 
Court a qud, rendered on the verdict of a jury of freeholders, expro- 
priating a right of way across her lands for the construction of 
defendant’s railroad. 

Varions defenses are urged. 

1. It is urged that the property was sought to be expropriated for 
the purpose of building a branch road from Baton Rouge to the main 
trunk-line of the plaintiff's railway from New Orleans to Shreveport ; 
that said main line had not been completed to Shreveport, and plaintiff's 
charter prohibited the construction of any branches, until after the main 
line had been completed to Shreveport. 

The plaintiff corporation was originally organized under the general 
laws of the State, with power and authority to construct a railroad, 
“ beginning at a point on the Mississippi river at New Orleans, or between 
New Orleans and Baton Rouge, * * running thence toward and to 
the city of Shreveport, or the city of Marshall or Dallas, in the State 
of Texas, in such direction and route or routes as said Company shall 
fix, and with such connecting branches in the State of Louisiana as may 
be deemed proper.” It was further authorized to construct branch 
roads beyond the State of Louisiana, “to connect their main line with 
any other line or lines in other States, which shall authorize the exercise 
of said privilege within their limits.” 

In 1876, the Legislature passed Act No. 14 of that year, in which it 
recited at length the Notarial Charter, and then provided that its 
“term of existence be so extended as that the said Company, by its 


name and under the aforesaid articles of incorporation, shall have per- 
petual succession.” It further enacted “ that Shreveport, in Louisiana, 
shall be the northwestern terminus of said New Orleans and Pacifie 
Railway, and that the main line shall be completed to Shreveport before 
any branches are constructed.” 


The obvious purpose of this provision was to secure Shreveport as 
the northwestern terminus of the road, and to eliminate the option 
reserved in the original charter of making Marshall or Dallas the ter- 
minus, and to prevent the Company from evading this requirement by 
building connections to Marshall or Dallas, or other possible termini, 
under the name or pretense of branches, before completing the line to 
Shreveport. The Company had the right to begin its line at Baton 
Rouge, or to run it from New Orleans via Baton Rouge ; and when its 
line to Shreveport passed within a few miles of Baton Rouge, there was 
no conceivable violation of the purpose and meaning of the law, in 
building a connection with that point. This in no manner interfered 
with Shreveport as the objective terminus. There is no pretense that 
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this connection operated or was intended to operate any evasion of the 
requirement to make Shreveport the northwestern terminus, 

Moreover, the prohibition of the law is levelled merely against the 
construction of any branch before completion of the main line. It is 
doubtful, if this would prevent the necessary antecedent preparations 
for construction, while the main line was being, in good faith, pushed 
to completion, such as expropriations, surveys, ete. Of course, the ex- 
propriation could be availed of only for purposes of construction, and 
would amount to nothing until the construction could be lawfully begun. 
No question of untimely construction is presented in this case. 

2. The objections to the title of the Act 14 of 1876, to the summary 
character of the proceedings and to the constitutionality of our expro- 
priation laws, seem to us without weight. 

3. We can discover no authority under our expropriation laws for 
submitting to the jury the question of the propriety of the route 
selected. The function of the jury is expressly confined to determin- 
ing “ what the value of the land described in the petition, with its 
improvements, and what damages, if any, the owner would sustain in 
addition to the loss of the land by its expropriation?” C.C. 2632. This 
Court has extended that function so as to embrace the quantity of land 
required and nature of the estate. N. O. P. Railway Co. vs. Gay, 31 
An. 430. Same, 32 An. 471. 

We are now asked further to extend it, so as to enable the jury to 
determine the route of the road. This would be going too far. If 
juries might exercise this function, our railroads might be made as 
crooked as cow paths. 

4. We have examined the charge of the Judge, and find it un- 
objectionble. 

5. We find no such error in the verdict of the jury on the facts, as 
to justify us in disturbing it. 

Judgment affirmed at appellant’s cost. 

Levy, J., absent. 








No. 8546. 


SUCCESSION OF FRANK LENEL. OPPosITION OF JOSEPH GAZIN. 


A party holding the builder's privilege, duly recorded, does not lose the benefit of such 
privilege, where the property has been subsequently mortg ged, and after the death of 
the privilege and mortgage debtor, has b:en sold without a separate appraisment of the 
land and building, before the sale. 

Sach appraisement may be made after the sale, and the privilege creditor is entitled to be 
paid out of such sale in preference to the mortgage creditor. 


PPEAL from the Eighteenth Judicial District Court, Parish of St. 
Tammany. Thompson, J. 
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John Wadsworth, for Administrator, Appellee. 
Ellis & Ellis, same side, for Michaelis, Mortgagee : 


Where A has a special mortgage on 220 acres of land and the buildings and improvements 
thereon, aud B has a privilege on the buildings, as builder and furnisher, and a sale is made 
of the land and buillings as a whole, without separate appraisement, and the proceeds are 
not sufficient to pay both, B loses his privilege, and the mortgage creditor will take the 
proceeds. 32 An. 1035; 28 An. 289; Kohn vs. McLHatton, 20 An. 486. 


James Lingan, for Gazin, Appellant: 


Privileges exist only by virtue of express statute; but, once existing. are only forfeited in 
the manner expressly provided by law, and cannot be destroyed by implication. Rev. C. 
C. 3186, $249, 3257. See C. C , How Privileges are Destroyed. 

There can never be any conflict of rank between privileg s and mortgages. If a privilege 
exists, being in its nature higher, it primes all mortgages. R. C. C. 3186, 3187; Jacob vs. 
Preston, 30 An. 518; 1L An. 422; 31 An. 518; 32 An. 580, 380; 31 An. 698, 702; 21 An. 385. 
There is no statute Liw that requires a separate appraisment prior to sale, of the buildings 
and ground, except in case the vendor of lands is opposed by a builder's privilege; (R. C. 
C. 3268,) and where the evidence enables the Court to fairly ascertain the proportionate 
amount of the proceeds of sale due to the buildings and improvements, and what the 
amount of the relative value of the land, the distribution will be made accordingly ; other- 
wise, the case will be remanded to ascertain the proportionate and separate value of the 
land and the improvements. 


The opinion of the Court was delivered by 

Topp, J. This case presents a contest between a privilege creditor, 
claiming the builder’s privilege, and a creditor by special mortgage of 
an insolvent succession, over the proceeds of the sale of certain immov- 
able property sold at probate sale. 

The contract, under which the privilege is claimed, was for the build- 


ing of the “* Long Branch Hotel,” nearthe Abita Springs, in the Parish 


ra 

a 

* o 
Ss 


of St. Tammany. 

This contract was recorded on the 13th of April, 1880. 

The mortgage referved to was recorded on the 26th of May, 1880. 

The property was sold on the 20th of November thereafter, and 
bought in by the mortgage creditor. After the sale, the administrator 
filed an account and tableau, in which the builder’s claim and privilege 
were not recognized, and the proceeds of the sale of the hotel building 
and the tract of land in which it was situated, were applied, after pay- 
ing some general privileges, to the payment of the special mortgage 
referred to, 

The account was opposed by Gazin, the contractor for the building 
of the hotel, who claimed to be paid in preference to Michaelis, the 
mortgage creditor, and who appeals from the judgment rejecting his 
privilege, and placing him on the tableau as an ordinary creditor. 

The privilege claimed is resisted mainly on the ground, that the 
property, land and building was sold in block, and without any sepa- 
rate appraisement having been applied for or made before the sale ; the 
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only other ground of opposition being that some of the items of the 





debt did not come within the terms and stipulations of the recorded 
contract, and hence never imported a privilege protected by the registry 
of that contract. 

There is no doubt that there is a seeming conflict in the decisions of 
this Court upon this question, that is, as to the necessity of a separate 
appraisement of the land and buildings before the sale is made, to 
entitle the claimant of a builder’s privilege to its recognition and 
enforcement against the proceeds of the sale. 

The Articles of the Code upon this sabject, and bearing on the point 
in controversy, are the following: 

Article 3249 declares the privileges upon immovables to be : 

1. In favor of the vendor of the same. 

2. In favorof* architects, undertakers, bricklayers, painters, master 
builders, contractors, sub-contractors, journeymen, laborers, cartmen, 
and other workmen ” employed to construct or rebuild houses, ete. 

3. In favor of the furnishers of materials for the construction and 
repair of buildings, etc. 

This Article further provides, that the privilege granted the parties 
named in the two last paragraphs, shall take effect on the building or 
other work, and upon the lot, not to exceed one acre, on which such 
building or other work is erected. 

Art. 3267 provides: That the privilege in favor of the builder or the 
furnishers of materials and workmen, shall be paid from the price of 
the building, or other work, in preference to all other privileges, 
except for affixing seals, making inventories, and the necessary expenses 
of procuring the sale of the property. 

A privilege, the Code defines to be, “a right which the nature of the 
debt gives to the creditor, and which entitles him to be preferred 
before other creditors, even those who have mortgages.” C.C. 3186. 

‘A privilege precedes all mortgages.” 31 An. 318; 32 An. 580. 

The only Article of the Code which refers to a separate appraisement 
of immovable property subject to different or conflicting privileges, is 
3268, which is in these words: 

“‘When the vendor of lands finds himself opposed by workmen seek- 
ing payment for a house or other work erected on the land, a separate 
appraisement is made of the ground and the house, the vendor is 
paid to the amount of the appraisement on the land, and the other to 
the amount of the appraisement of the building.” 

It is to be noted that this Article provides for a case of conflicting 
privileges between the vendor of an immovable, and the workman or 
builder who constructs a house or other improvement thereon, and 
does not express when the separate appraisement mentioned is to be 
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made, whether before or after the sale of the immovable, and it is to be 
noted, also, that in the case before us, the contest is not between 
creditors holding different privileges, but between a creditor with a 
recorded privilege and a creditor holding a special mortgage recorded 
several weeks afterwards. 

The provision contained in this last Article is not a modern provis- 
ion, originating only with reference to the system of privileges estab- 
lished by the Code, but is merely declaratory of an ancient principle or 
rule which we find treated of in Domat, (from whom we quote) thus: 

“Tt often happens that many things having been sold by the lump 
together, for one sum, without distinguishing the price of each, it 
becomes necessary afterwards, to know the price of each particular ; 
and to regulate how much every one of the things may be worth upon 
the foot of the price that was given for the whole. And this way of 
making an estimate is what is called ventilation. Thus, for example, 
if one of several lands that were sold for one price (un seul prix) hap- 
pens to be subject to a fine of alienation, it is by ventilation that this 
fine is regulated. And it would be the same thing if it were necessary 
to make a particular estimate of a portion of a house or other estate.” 
Domat, Cushing Ed., Vol. 1, 252. 

This language, so far from supporting the proposition that-a sale of 
property encumbered with a privilege and mortgage, in the absence of 
a separate appraisement before the sale, destroys the right of the privi- 
lege creditor to any claim on the proceeds of the sale, conveys by 
strong implication, if not expressly, that no action is required to be 
taken by such creditor, in asserting his privilege, till after the sale is 
made. 

From a close examination of all the Articles of the Code bearing on 
this subject, we are satistied that there is no legal requirement com- 
pelling a privilege creditor to procure a separate appraisement before 


the sale of the particular immovable subject to his privilege to protect 


his right to the same, as against a creditor holding a mortgage on the 
property. This idea, we apprehend, has resulted from applying Art. 
3323 of the Code to immovables, when, in fact, it applies exclusively 
to movables, as will be seen from its language, which is as follows : 

‘But if he (the vendor) allows the things to be sold confusedly with 
a mass of other things belonging to the purchaser, without making his 
claim known, he shall lose the privilege, because it will not be possible, 
in such a case, to ascertain what price they brought.” 

This Article is found under the title “ Of the Privilege of the Vendor 
of Movable Effects,” and evidently was intended to apply to a case 
where it was impossible to distinguish the proportion of the price, 
attributable to things subject to the vendor's privilege, when they had 
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become mixed with other personal effects of the purchaser and sold 
confusedly with them. Thus, it will be seen the Article does not refer 
to a sale together of land and buildings thereon, subject to conflicting 
incumbrances, for the relative values of these particular kinds of prop- 
erty can be ascertained as well after as before the sale, and there is no 
reason to extend the principle to immovables. 

This view of the subject is sustained by the earlier decisions of this 
Court. 

In the cases of Andry vs. Guyol, 13.L.8; Diggs vs. Green, 15 L. 417; 
Succession of Evard, 6 R. 335, cases very similar to the instant case, 
where the property was sold without a prior separate appraisement, 
the privilege was allowed on the proceeds, and the claim, therefore, 
only asserted after the sale. See also, 6 M. N.S. 114; 16 L. 591; LR. 
173; 20 An. 452. We think these decisions are correct expositions of 
the law on the subject, and at the same time are in entire consonance 
with justice. In the instant case, the land on which the building 
stands, is estimated to be worth only from $2.50 to $3 per acre, and 
almost the entire value of the property subject to the mortgage was 
given to it by the improvements put thereon by the labor and materials 
and workmanship of the opponent claiming the privilege ; yet the mort- 
gage creditor received the proceeds of its sale under the judgment of 
the Court below, to the entire exclusion of the former, whose claim for 
a privilege was rejected, and who was put down on the tableau as a 
mere ordinary creditor. Such injustice is not sanctioned either by the 
letter or spirit of the law. 

We are referred to the cases of Kohn vs. McHatton, 20 An. 4286: 
Hoy vs. Peterman, 28 An. 289; Succession of Cox, 32 An. 1035. In 
every one of these cases it appears that the contract under which the 
privilege was claimed had not been recorded, and the decisions mainly 
turned on this point, and in the last mentioned case, no appraisement 
was made before or after the sale, and what was said in any of these 
touching a separate appraisement before the sale, to entitle the creditor 
to enforce his privilege, cannot be regarded as authority on the question 
at issue. 

The evidence shows that the fund realized from the sale of the 


property subject to the privilege of opponent, is enough to satisfy his 


claim, and establishes, with sufficient certainty, the proportionate 
value, respectively, of the land and the improvements thereon, so as 
to dispense with the necessity of remanding the case for the purpose 
of procuring a formal appraisement by experts. We do not think that 
the item in the account of opponent, for ertra work of building a 
cistern is covered by the recorded contract, and the amount thereof, 
$52, cannot be allowed as a privilege. 
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It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be amended, by recognizing the claim of opponent, 
Joseph Gazin, to the amount of five hundred and thirty-six dollars and 
fifty cents, and interest, as set forth in the judgment, as a privilege 
debt of the succession of Frank Lenel, deceased, and that it be paid by 
preference out of the proceeds of the sale of the property known as the 
Long Branch Hotel, to all other claims, except of the costs of affixing 
the seals, making the inventory, and the expenses necessarily incurred 
in effecting the sale of the property, and the account of the administra- 
tion be amended and corrected accordingly ; and the judgment, as thus 
amended, be affirmed, the cost of this appeal to be paid by the 
succession. 

Rehearing refused. 








No. 7665. 
PIERRE MORERE Vs. T. L. PRESTON, ADMINISTRATOR OF THE 
Succession oF C. C. Porter. 

An order of sale made at the instance of the administrator of the succession of a deceased 
husband will not be revoked, when an order of seizure and sale was previously issued 
and executed against the widow in her individual capacity as owner of the property. 

The subsequent waking of the heirs of the deceased parties without obtaining an order of 
seizure and sale and effecting an actual or constructive seizure, previous to the rendition 


of the order of sale in the mortuary proceedings, will not divest of jurisdiction the court 
which gave that order. 


PPEAL from the Second District Court for the Parish of Orleans. 
Tissot, J. 


G. Duplantier, for Plaintiff and Appellee : 


When the sheriff has levied a writ of seizure and sale issued by a court of general jurisdiction, 
his possession of the property is that of the law, and no other tribynal has the jurisdie- 
tional power to deprive him of his custody.. C. P. Arts. 656, 662, 762; Winn vs. Elgee, 6 
R. 100; State vs. Judge 5th Dist. Court, 15 An. 34; Twity vs. Clarke, 14 An. 503; State 
ex rel. Thompson vs. Judge, 6 An. 548. 

Every court has exclusive control over its own process, so that a court having probate juris- 
diction is powerless to inquire into the validity of the order of seizure and sale issued by a 
court of general jurisdiction, upon the averments of an administrator that the property 
seized belongs to the succession under his administration. Mock vs. Kennedy, 11 An. 525. 

An order for the probate sale of property in the custody of the sheriff under a writ of seizure 
and sale previously issued by a court of general jurisdiction, cannot be lawfully carried 
into execution and must be quashed. The remedy of the succession claiming the property 
is by intervention and third opposition in the proceedings via executiva. Oger vs. 
D'Aunoy, 7 N. S. 658; Clement vs. Oakey, 2 R. 90; Minot vs. U. S. Bank, 9 R. 490; 
Rochereau vs. Bobb, Adm. 27 An. 657; Guilbeau vs. Wiltz, 26 An. 601. 
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The averments in a petition that the petitioner is a mortgage creditor of the party decedent 
may perhaps be construed into an implied judicial admission that the property burdened 
with the mortgage belongs to the deceased. But the bare statement in the petition that 
the petitioner is a creditor of the deceased, coupled with the allegation that the claim 
is secured by mortgage on a designated piece of property, without the slightest reference 
to the ownership of the property, cannot be construed as implying the above judicial 
admission. For it may be quite true that the property subject to the mortgage belongs to 
another party, non constat the fact that the claim resting upon it may be a personal debt 
of the deceased. 


Merrick & Foster, for Defendant and Appellant: 


A party who is not in possession of an act importing a confession uf judgment, and has no 
actual seizure of property belonging to a succession, under executory process, cannot 
enjoin the administrator of the estate from selling the real estate to pay debts, nor cause 
the order to be rescinded by the Court, His remedy is via ordinaria. 32 An. 542; 15 An. 

, 636, 637; 25 An. 154; 1 An. 173. 


The opinion of the Court was delivered by 

BEerRMUDEZ, C.J. This is an injunction to arrest an order of sale 
made in the succession of Porter, and to have it annulled. 

From a judgment in favor of plaintiff, the succession has appealed. 

The order was rendered on the 31st of May, 1878. 

The nullity is elaimed on the ground: that it issued for the sale of 
property in custodia legis for years previous. 

The record shows thaton May, 1874, the plaintiff instituted execu- 
tory proceedings against widow Porter, for the payment of a mortgage 
note of $1,500, which she had subscribed and secured by mertgage, in 
January, 1871, on property which she had acquired in her own name 
in 1863, during the life of her husband; that she enjoined the sale, on 
the ground that the property belonged to her individually ; that the 
debt claimed had been created and secured by her for the benefit of 
her husband, and that she was not bound therefor. Her injunction 
culminated in a judgment against her. The writ being about to be 
proceeded with, she obtained another injunction, which was maintained 
by the lower court, but dissolved on appeal. 

The seizure had been recorded on May 27th, 1874, under the Act of 
1857, the registry amounting to an actual taking of possession. 

Considering that it had been judicially established that the property 
did not belong to Mrs. Porter, but to the succession of her husband, 
the seizing creditor thought it advisable, in March, 1878, to make his 
heirs parties, three of whom were of age, and four minors. One of the 
first was absent, and the latter were represented by their mother, con- 
firmed as tutrix, on February 5th, 1875. The absent heir was repre- 
sented by a curator ad hoc appointed to him on April 22d, 1878. 

It does not appear that any new order for executory process or seizure 
was made and recorded after the heirs had been made parties. 
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The making of the heirs parties in 1878 to a proceeding brought in 
1874 against one who at the time represented neither the succession 
nor the heirs, could not and did not give validity to the seizure 
effected by the registry, which was an absolute nullity. 

The consequence is, that as to the creditors of C. C. Porter, repre- 
sented by the administrator of his succession, the property ordered to 
be sold was not in custodia legis, and that the Probate Court having 
acquired jurisdiction over it before any seizure had been effected, the 
order of saie was properly rendered, 15 An. 636. 

The injunction was illegally granted and should be dissolved. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be annulled and reversed, and it is now ordered, adjudged and 
decreed, that the injunction herein issued be dissolved, and the prayer 
therein rejected, reserving the rights of the succession, if any, to 
damages, by recourse on the bond against principal and surety, and it 
is further ordered, that plaintiff and appellee pay costs in both Courts. 

Levy, J., absent. 








No. 8584. 


THE STATE EX REL. F, L. FERNANDEZ vs. W. T. Houston, 
JUDGE, ET AL. 


By Act No. 5 of 1870, extra session, no court within this State has the jurisdiction to entertain 
an application for or the power to granta writ of mandamns for the purpose of compelling 
the auditing officer of the city of New Orleans to issue a warrant for the payment of money 
on the disbursing officer of said city. A writ of prohibition will issue from the Supreme 
Court under its supervisory control to restrain the enforcement of a writ of mandamus 
issued in such circumstances by an inferior court. 


| for a writ of Prohibition. Houston, J., Respondent. 


E. E. Moise, for Relator : 
A. 
Where two parties claim to be paid out of one fund, and the trustee is an officer of & muni- 
cipal corperation, and where one of the parties has enjoined the officer from paying the 
other, and that other subsequently procures a mandamus to issue, the party enjoining has 
a sufficient interest to intervene in the mandamus proceedings, and necessarily to sue out 
a prohibition from this Court against the Judge who issued the mandamus 
A mere stranger to the proceedings can apply fur a writ of prohibition. Bacon's Abr. Tit. 
Prohibition C. 7; Comyn’s Dig. Prohibition, E; 2 Coke's Inst. 602; Worthington vs. 
Jeffries, L. R., 10 C. P. 379 ; 12 Eng. R. 440; Moak's notes. 
If even intervenor could not, the defect-is cured by the respondent in the lower court 
making himself plaintiff in this. 
B. 
Where intervenor takes a case just as he finde it, and joins respondent in his defenses, setting 
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up no new matter, because one of those defenses happens to be the jurisdiction of the 
court, he is not estopped, since he changes no issue, and simply aids defendant in making 
out his defense. 


Cc. 
Where a court has neither jurisdiction nor power to issue a mandamus, the Supreme 
Court may issue a prohibitiun to the Court thus usurping. C. P. 845-846. 


D. 
Under Sec. 1, Act No 5, 1870, no court of the State can mandamas the Administrator of 
Public Accounts to warrant on the Administrator of Finance of the City of New Orleans. 
The change inthe name of the officer from Controller to Administrator of Public Accounts 
does not affect the matter. He is the “auditing officer” ofthe Act. 30 An. 79. 
The Act makes no distinction of persons or claims. 
The fact that the claim is for the salary of an officer makes no difference. 
So far as the auditing officer of the city is concerned, the articles of the C. P. on mandamus 
do not apply. 30 An. 79. 
The Act applies to liquidated and unliquidated demanda. 30 An. 79. 
The fact thata judgment creditor must be paid out of the funds of 1880 makes no 
difference. 
In taking from the city's crelitor the remedy by mandamus another remedy was given 
for any injury caused by an auditing officer's unjust refusal to pay a claim. Sec. 4, Act 
No. 5, 1870. 
The remedy given is an adequate one. 30 An. 79. 


E. 
Where one branch of a court enjoins the doing of an act, another co-ordinate branch has 
no power or jurisdiction to o: der the act done. 
An injunction is a bar to a mandamus. Wait’s Actions and Defenses, vol 4, pp. 376-377 ; 
High Ex. Leg. Rem., chap. 1, §23. Ibid, Part 1, chap. 1, §9. 
Under the Constitution granting supervisory control to this Court over the lower courts a 
prohibition will issue. 51 Barb. 312; 20 N. Y. 531-542; 21 An. 113; 19 Wend. 154; 23 
Ala. 94. , 

F. 


No Court can command the doing of an act which is a crimein law. C. P. 834; High Ex. 


Leg. Rem., part 1, chap. IL, § §32, 40. 


The mandainus issued by the lower court commands Huger to commita crime. Sec. 6, Act 


1, 


No. 38 of 1879; Wait’s Actions and Defenses, vol. 4, pp. 366, 377. 
Joseph P. Hornor, Francis W. Baker, for Respondent : 


A writ of prohibition cin euly issue where the cqurt having no jurisdiction at all, ratione 
materia and persone, clearly usurps jurisdiction. 32 An. 1092; 32 An. 1185; 32 An. 553; 
32 An. 676; 32 An. 549; 32 An 122%; 32 An. 217; 33 An. 923; State ex rel. Brown vs. 
Houston, N. R. 

The writ of prohibition cannot be used to review the decision of inferior Courts in unap- 
pealable ca-es over which they had jurisdiction, however erroneous such decision may 
have been. 

Act No. 5 of 1870, E. S, has no application to a claim for services rendered in 1880, and 
which is payable out of the revenues of 1830. Such a claim is not required to be registered 


_ and paid in order of registry, but has a vested right to be paid out of that particular year’s 


revenues. 33 An. 567. 

Acts which should have been done at a particular time, and which are done thereafter 
under a judgment of court, are to be considered as if done at the proper time and take 
effect as of the proper date. 

Act No. 38 of 1879 dves not give the City Council the right, by refasing to pass an ordi- 
nance at the proper time, to postpone payment of claims for services rendered in April 
until after payment of similar claims of December. 
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6. Where there is no actual conflict of jurisdiction there isno cause of complaint. 33 An. 925. 
7. One who voluntarily intervenes before a court and submits the adjudication of his rights, 
cannot complain of the jurisdiction of such court, 32 An. 1185. 


The opinion of the Court was delivered by 

Pocné, J. Relator charges that in entertaining an application for, 
and in granting a mandamus in faver of J. Henry Behan, against the 
Administrator of Public Accounts of the City of New Orleans, the de- 
fendant Judge has usurped jurisdiction net conferred upon him by law. 

The record shows that Behan, a judgment creditor of the city, 
applied in the District Court for a writ of mandamus against the Ad- 
ministrator of Public Accounts, for the purpose of compelling that 
officer to issue to him a warrant of $200, as balance due on his salary 
as a former city officer, for the mouth of April, 1880. 

Relator herein, alleging interest, as a creditor of the city, in that con- 
troversy, intervened in the proceeding, for the purpose of defeating 
Behan in his application. 

Among other grounds, he and the defendant both urged, that under 
the provisions of Act No. 5 of 1870, Extra Sesssion, the court was 
powerless to grant the relief invoked by Behan. 

On trial of the application and of the intervention, the latter was 
dismissed, and the writ of mandamus was granted. 

As the case is not appealable, the intervenor, who is joined by the 
defendant in an answer, has applied to this Court for a writ of prohi- 
bition, under our supervisory jurisdiction. 

As argued by defendants, our investigation must be strictly confined 
to the question of jurisdiction, vel non, of the lower court. 

Article No. 90 of the present Constitution, which has created the 
supervisory jurisdiction of this Court over all inferior courts, has re- 
ceived judicial interpretation in several cases; and in keeping with the 
spirit of the Constitution, as expounded in those decisions, we shall 
exercise the power thus granted only in cases where the party aggrieved 
has no other adequate remedy, and where the act complained of is a 
manifest violation of a positive law. 

The statute which the District Judge is charged to have ignesed 
provides, in substance, that no court within the State shall have au- 
thority or jurisdiction to entertain or enforce any summary process, or 
proceeding, or writ, or order of mandamus against the auditing officer 
of the City of New Orleans, with a view, directly or indirectly, to 
compel said officer to issue and deliver any warrant for the payment 
of money, or against the officer charged with the disbursement of the 
moneys of the City of New Orleans. ; 

A close attention to the language of the statute discloses that the 
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intention of the legislature was not only to deprive all persons of that 
remedy, but to prohibit all courts from even entertaining any applica- 
tion for the remedy in the cases provided for. 

It follows, therefore, that the District Court is positively denied 
jurisdiction or power to consider the claim set up in all such applica- 
tions; and that its plain duty was to decline to even entertain the 
proceeding. 

It has often been held, and it is in fact elementary, that the writ of 
mandamus is nota writ of right, and must be issued in strict con- 
formity with law; @ fortiori it cannot be applied for or granted in 
violation of law. 

The Articles of the Code of Practice providing general rules, gov- 
erning writs of mandamus to enforce the performance of ministerial 
duties, must be construed with reference to this, a later statute, making 
exceptions as to the special officers in question, in the matters 
provided for. 

The judgment sought to be executed by Behan, the consideration of 
that judgment and all causes of action which are made the basis of his 
proceeding, having arisen since the enactment of the statute, fall 
clearly within its provisions, and must be governed thereby. See 
State ex rel. Strauss vs. Brown, 30 An. 79. 

Our conclusion is, therefore, that the defendant Judge had no juris- 
diction, power or authority to grant the writ of mandamus applied for 
by Behan, and that the Relator herein is entitled to the relief which he 
asks at our hands. 

It is, therefore, ordered, that the alternative writ of prohibition 
granted herein be made perpetual, and that the defendant Judge he 
prohibited from enforcing the writ of mandamus granted by him in 
the case of the State ex rel. J. Henry Behan vs. W. E. Huger, Admin- 
istrator of Public Accounts. Costs to be paid by defendants in this 
proceeding. 

Levy, J., absent. 








No. 8549. 


Succession oF P.. G. QuINN. 


Succession property was offered for sale in this case by the sheriff, and the appraisement 
price not being bid, the property was instantly re-offered and sold on a twelve months’ 
bond. The surety on such bond is held liable under the circumstances of the case, how- 
ever irregular the sale, which was voidable, but not absolutely void. 


PPEAL from the Sixteenth Judicial District Court, Parish of St. 
Helena. Wedge, Special Judge. 
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J. G. Kilbourne, W. B. Kemp, and T. C. W. Ellis, for Plaintiffs and 
Appellees. 


J. H. Muse, Administrator, Defendant and Appellant, propria persona, 


Chas. E. Lea, on the same side. 


The opinion of the Court was delivered by 

BerRMuUDEZ, C.J. The question to be determined in this controversy 
is merely : whether one who signed, as surety, a certain twelve months’ 
bond, given by an adjudicatee of succession property, offered by a 
sheriff, can be held liable as such. 

From a judgment in the negative the parties claiming to be ag- 
grieved have appealed. 

The facts disclosed by the record are: that in the succession of P. G. 
Quinn, an order of sale having been provoked by a creditor seeking 
payment, the sheriff advertised a piece of real estate belonging to the 
succession. At the place and time fixed for the sale, the property was 
offered by him, but the appraisement price not having been bid, the 
land was instantly re-offered, and after crying, was adjudicated for 
$1,675, on a credit of twelve months, to B. C. Quinn, who was the 
administrator and also an heir of the deceased. 

The adjudicatee furnished, as his obligation, a twelve months’ bond 
for the amount, with Mrs. Elizabeth Carter, as surety therein. 

B. C. Quinn having been removed as administrator and a successor 
appointed to him, and the bond having matured and remaining unpaid, 
the present succession representative took steps to enforce payment of 
the bond against Mrs. Carter, as surety, levying on her property. Mrs. 
Carter, upon grounds alleged, obtained an injunction and arrested the 
sale. 

The administrator and a creditor further sue her directly on the 
bond, each claiming exclusive title thereto. She resists payment on 
the ground that the bond is a nullity. It is not valid, she says, because 
it was not preceded by a judicial sale; the formalities required to give 
to the instrument the characteristics of a twelve months’ bond were not 
fulfilled ; it is not a judicial bond, but one of consent only; she signed 
it in error of fact, and no execution could issue and no seizure can be 
made under it. 

There is no doubt that the sale having been provoked by a creditor, 
the property could not be legally adjudicated, unless it brought the 
inventory appraisement. As it did not, it was surely the clear duty of 
the sheriff, in not less than fifteen days, nor more than twenty-five 
days from the time it was thus offered, and after public advertisement, 
to have re-offered and sold it at public auction, to the highest bidder, 
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for what it would have brought on a credit of twelve months. It is 
true that the forms of law were not observed, and it may well be that 
the property did not, at the time, pass, and that the adjudicatee did 
not acquire title to it ; but those irregularities are not absolute nullities. 
They may have been, and to all appearances have been cured. 

Indeed, it appears that after the adjudication had taken place, the 
bond was placed among the assets of the succession, in an account ° 
rendered, and that the same property was seized by a judgment cred- 
itor of the adjudicatee, and sold for $750, which went towards the 
satisfaction of his debt. Besides, more than five years have elapsed 
since the day of adjudication, and time has cured the irregularities 
attending the sale. 

There is nothing in the record to show that any party concerned has 
ever attacked the title of the adjudicatee ; nothing to show that he was 
disquieted in his possession or had any reason to fear that he would be 
disturbed by an action of mortgage, or any other claim ; nothing which 
would have justified him to suspend payment of the price. R.C.C. 
2557. <A suit against the adjudicatee on the bond would have termi- 
nated by a judgment against him, unless he had offered to return the 
property. 

In the same manner that B.C. Quinn could not be permitted now to 
resist payment of the price, by alleging the nullity of the.sale, when 
not offering to return the property, so Mrs. Carter, the surety, cannot 
be allowed to assail the legality of the obligations which she has as- 
sumed for the satisfaction of the price. 4N.S.93; 9 R.195; 7 A. 542. 

The omission to record the bond cannot avail her as a defense. She 
should have had it recorded herself, for her protection. Had she paid, 
she surely then would have been subrogated to the vendor and have 
had the privilege securing the debt. But even if the bond had been 
recorded, she could not resist payment on the bond. 

The authorities to which our attention is called by the learned 
counsel of Mrs. Carter, relate to cases in which principals had defenses, 
and in which sureties could not be held responsible. 

The lower court erred in perpetuating the injunction. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be reversed ; and proceeding to render such judgment as should 
have been rendered, it is ordered, adjudged and decreed, that the in- 
junction herein isued be dissolved, and that the execution of the writ 
enjoined be further proceeded with according to law, the appellants to 
pay cost in both Courts. 

Rehearing refused. 
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No. 8405. 
STaTE OF LOUISIANA Vs. JACK CHATMAN. 


The power of the District Court to correct its minutes so as to make them conform with the 
truth, is recognized and well settled in our jurisprudence. 

The tact that in passing a sentence of death on a criminal, the District Judge fixes in his 
judgment the day and date of the execution, a duty devolving upon the Governor, does 
not vitiate the judgment or the trial, and will afford no relief to the defendant on appeal. 
That portion of the sentence will be considered as unwritten. 

The Supreme Court will not review the refusal of a new trial, on a motion involving questions 
of law blended with facts, unless the grounds are incorporated in a bill of exceptions. 


PPEAL from the Second Judicial District Court, Parish of Bossier. 
Drew, J. . 


J. C. Eqan, Attorney General, for Plaintiff and Appellee : 


If an indictment is properly indorsed, returned and filed, it is no objection that its return 
was not entered on the minutes of the Court. Mose vs State, 35 Ala., 421. 

Courts have the inherent power to correct the minutes of their proceedings, so as to make 
them conform to the truth. Voorhies’ Crim. Juris. of Louisiana, Sec. 90, p. 401; 2 An. 
744; 14 L. 191; 10 An. 198; 7 An. 283; 9 An. 94. 

Motions for new trials cannot be considered by this Court unless they are brought up by 
bills of exceptions. State vs. Nelson, 32 An. &42. 

Fixing the date for execution will not vitiate the sentence of the Court ; it will be consid- 
ered as mere surplusage. 


R. O. W. Turner, W. W. Vance, assigned for Defendant and 
Appellant. 


The opinion of the Court was delivered by 

Pocuk, J. The defendant appeals from a conviction of murder and 
a sentence of death, and urges, in an assignment of errors, numerous 
irregularities, alleged to have been committed to his detriment, during 


the progress of his trial. 

The charge that the record fails to show that the indictment filed 
against him was formal and returned into court by a grand jury; that 
the finding was recorded ; that he was present at the trial of a motion 


to amend the minutes, and when he was sentenced and at other im- 
portant proceedings during the trial; and the charge that there were 
no minutes kept, as the law requires, of his case, are answered by an 
amended transcript, returned into this Court under a writ in the na- 
ture of a certiorari, issued at the instance of the Attorney General. 
From this amended transcript it appears that the District Judge 
ordered, on motion of the District Attorney, the correction of the de- 
fective minutes kept by the clerk of that court, so as to make them 
conform to the truth, and from the minutes, as thus corrected, it ap- 
pears that the accused was legally indicted and arraigned, and had a 


fair and impartial trial, under the supervision of, and aided by able 
il 
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counsel appointed by the court. It further appears, that after trial 
and conviction, his motion for a new trial was duly considered and 
overruled, after which, he was brought into court, and being asked the 
usual question, he was sentenced to be hung. 

The complaint that the Judge, through inadvertence, fixed the date 
and day of the execution, and thus attempted to perform a duty de- 
volving upon the Governor, cannot vitiate the sentence of the court. 
As that part of the sentence is unwarranted by law, it cannot be exe- 
cuted, and it has evidently not been executed, the date fixed by the 
Judge having elapsed and the aceused being yet in full life and strug- 


a : e . 
gling for a prolonged existence. Hence, he cannot urge that defect. 


The argument that because the sentence of the court makes no part 
of the minutes, we must conclude that the accused has not been sen- 
tenced at all, could not avail the accused in this appeal, for if it be 
true that no judgment has been rendered and signed, his appeal should 
be dismissed. But that charge is not sustained by the record. 

The grounds urged by the defendant in his motion for a new trial, 
involve questions of law and fact blended, but as they are not incorpo- 
rated in a bill of exceptions, the motion and the refusal to grant a new 
trial by the lower court cannot be reviewed by us. On that point our 
jurisprudence is firmly settled. State vs. Nelson, 32 An. 842; 32 An. 
854, 1052. 

The innumerable and unpardonable omissions made by the clerk in 
his minutes, and which are detailed in the assignment of errors, could 
be, and were corrected under the order of the lower court; and the 
power of the court to thus correct its own minutes, so as to make them 
conform with the truth of what occurred at the trial, is now no longer 
an open question. State vs. Mason, 32 An. 1018; State vs. Cox, 33 An. 
1056. This amended transcript furnishes all the elements necessary 
to satisfy us that we are powerless to relieve the defendant. 

But before disposing of this cause, we cannot refrain from calling the 
attention of the clerk of the lower court to his unpardonable careless- 
ness, or to his utter inefficiency and incompetency, as manifested by 
his confection of the transcript in this case, involving the sacred rights 
of the State and society on the one hand, and the life of a human being 
on the other. 

For the reasons herein given, the judgment of the lower court is 
affirmed. 

Levy, J., absent. 
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Bastian vs. Christesen et als. 





No. 7603. 
C. & W. BaAstIANn vs. L. H. CHRISTESEN ET ALS. 


To annul a sale on the ground that it was made in fraud of creditors, it must appear that the 
purchaser knew of the insolvency of the vendor and bought with the intent to assist him 
in defrauding his creditors, when the sale was made for an adequate price, which was 
paid in whule or in part. 

When a sale is made for the purpose of giving an unf.ir preference to one creditor over others, 
the action to annul it must be brought within one year from the date of such sale. The 
one year cannot be counted from the date of the judgment against the debtor. 


Fae from the Fourth District Court for the Parish of Orleans. 
Houston, J. 


W. S. Benedict, Jos. P. Hornor, for Plaintiffs and Appellees : 


‘Where creditors of an insolvent reduce their claims of judgment, and within a year there- 
after, sue to anMul a sale of their debtor's property to a contidential clerk, made on unusual 
terms, out of the regular course of business, a part of the consideration being a debt 
averred to be due the clérk, and the balauce being monthly notes, which the clerk has no 
means to pag, the Court will annul such sale. 


Breaux & Hall, for Defendants and Appellants : 


The sale, even of the entire remmant of stock, without concealment, in open market, for a 
full price, to a party able to buy, without knowledge of the insolvency of the vendor, 
cannot be annulled by the creditors of the vendor. C. C. 1978 et seq; 31 An. 197; 26 An. 
467; Johnson & Faulkner vs. Christeson et al., decidediu 1881, Opinion Book No. 55, 
p. 320. 

The action to annul a contract made to give undue preference to one creditor over another, 
is prescribed by one year from the date of the contract. C. C. 1987; 31 An. 594; 30 
An. 749, 


The opinion of the Court was delivered by 

Topp, J. This is an action by judgment creditors of the late firm of 
Sampson Bros., to revoke a sale of a stock of furniture made by them to 
the defendant, Christesen, and sales of real estate in this city, made by 
the members of said firm to Mrs. C. C. Sampson, their mother. 

As relates to the sale of the furniture, the same question was before 
us in the case of Johnson & Faulkner vs. L. H. Christesen, decided by 
us last year. The same sale was attacked on the same grounds, and 
the pleadings and the evidence were substantially the same. The only 
material difference being that in this case there is no doubt of the 
plaintiffs’ herein being creditors of the vendors when the sale was 
made, 

In that case, we reversed the judgment of the lower court annulling 
the sale, and rendered a decree in favor of the defendant, Christesen, 
rejecting the demand of the plaintiffs therein, judgment creditors of 
Sampson Bros. 

The reasons for our judgment, briefly stated, were, that the evidence 
did not satisfy us that Sampson Bros. were insolvent at date of sale, to 
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the knowledge of the purchaser, and that the sale was made with the 
intent, on the part of the vendors and vendee, to defraud the creditors 
of the former. We concluded that the sale was a real sale, that the 
purchaser had the means to buy, went into the actual possession of the 


property, paid part of the price in cash and gave his notes for the bal- 


ance, a large portion of which he subsequently paid. See O. B. 55, 
p. 320. 

We see no reasons for changing the conclusions respecting this sale 
then formed and announced. 

It is urged that important testimony, that of the Sampson Bros., 
taken under commission, was improperly admitted in the trial in the 
lower court, against the objections of the defendants, which were : 

“That the depositions were not reduced to writing by the commis- 
sioner ; that they were not signed by the witnesses, and that the com- 
mission was not executed within the delay allowed by the court.” 

It is not essential that the depositions should be written down by the 
commissioner. They may be reduced to writing by the witness or by 
an indifferent person. 7 N.S. 321; 7 L. 585; 6 R.5; 11 R. 487. 

The depositions were signed by the witnesses, but not in the usual 
place for such signatures, but at the end of the proces verbal of the 
commissioner, and the commission was executed within the prescribed 
delay. 

In regard to the sales of real estate made to Mrs. Sampson, the plea 
of prescription of one year, interposed in bar of the action, must 
prevail. 

Mrs. Sampson was a creditor of the Sampson Bros. This is admitted 
in statement in the brief of defendants’ counsel, to the effect: ‘ That 
their mother, Mrs. C. C. Sampson, received from them real estate 
valued at $23,500, nominally for cash, in reality as a preferred creditor.” 

The action in this respect comes under the operation of Act 1987 of 
the Civil Code, which declares : 

‘*No contract made between the debtor and one of his creditors for 
the purpose of securing a just debt shall be set aside under this Section, 
although the debtors were insolvent to the knowledge of the creditor 
with whom he contracted, and although the other creditors are injured 
thereby, if such contract were made more than one year before bringing 
the suit to avoid it, and if it contain no other cause of nullity than the 
preference given by one creditor over another.” 

Under this Article, the action to avoid the contract must te brought 
within one year from the date of the contract, and it has been held by 
this Court that it forms an exception to the rule prescribed in Article 
1994 of the Code, in which the one year is to be counted from the date 
of the judgment obtained by the creditor against his debtor. Lehman, 
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Abraham & Co. vs. Levy, 30 An. 749; Peoples’ Bank vs. Girod, 31 An. 
594. 
For these reasons, it is ordered, adjudged and decreed, that the judg- 


ment appealed from be annulled, avoided and reversed, and it is now 
ordered, adjudged and decreed, that plaintiff’s demand be rejected 


with costs of both Courts. 
Mr. Justice Fenner recuses himself, having been of counsel. 
Levy, J., absent. 








No. 8491. 


ANDREW J. KEENAN Vs. Wipow AND HeEtrrs or C. AHERN. 


The appointment of a curator to represent minors, is not vitiated by improperly styling him 
‘curator ad hoc and special tutor.” 

Where the attorney, himself a party tothe suit, acts as the appraiser for said party, the sale 
cannot be attacked on the ground that he was not sworn. 

Where an order of sale specifies no terms of credit, but only requires the purchaser to assume 
the payment of certain mortgage notes already past due, the sheriff did not depart from 
the terms fixed in the orde rt, by advertising and selling for cash, at least in absence of any 
showing that the notes had been extended. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


T. Timony, for Plaintiff and Appellant : 


A sale for cash and a sale with the condition of assuming notes past due, are identical. 
If a defendant in execution appoint an appraiser who acts and neglects, or evades being 
sworn, he will not be permitted to take advantage of his own neglect or delinquency. 


T. Gilmore & Sons, for Defendants and Appellees : 


Where the purchaser of property sold under executory process to pay vendors’ mortgage 
has complied with the terms of sale and paid the price, which has been applied in extin- 
guishment of the mortgage taxes and costs, his title cannot be attacked by the widow in 
community who has subsequently qualified as tutrix without a previous tender to him of 
the amount he has paid. Brown vs. Bouny, 30 An. 174; Barrett vs. New Orleans, 13 An. 
107; 24 An. 324. 

A misnomer in the maiden name of a married woman—the widow in community—placed 
in parenthesis, and the designation as special tutor of a curator ad hoc, as in the words 
‘curator ad hoc and special tutor,” will be treated as surplusage and furnish no grounds 
for nullity of sale. C P. Arts. 116, 194, 195, 964, Bienvenu vs. Factors’ and Traders’ Ins. 
Co, 33 An. 209; Monition of Hall, 21 An. 693. 

A defendant will not be heard to attack a sale on the ground that her attorney, who acted 
as appraiser and attended the sale, was not sworn as appraiser. Mullan vs. Follain, 12 
An. +38; Bemudez vs. Union Bank, 21 An. 64; Nichols vs. Mercier, 15 An. 374. 

A creditor holding one of a series of notes described in an act of mortgage has a right to 
demand the sale of the property on such terms as are granted to the debtor in the act for 
the payment of such instalments of the mortgage as are not due. When it appears from 
the act of mortgage that these terms of credit have expired and the whole debt is past due, 
the sheriff is at liberty to proceed to a sale for cash. C. P , 686; 1 Rob, 224; 11 An. 182; 
16 La. 171, Pepper vs. Dunlap; 6 Rob. 461; 9 Rob. 72; 10 Rob, 49. 
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The sheriff is bound to put the adjudicatee in possession of the property under the writ of 
seizure and sale—and the defendant's appearance and defense to a rule for that purpose is 
conclusive on her if not appealed from—and she cannot reiterate the sime objections as 
grounds for injunction. DePoret vs. Gusman, 33 An. p. 338; Porter vs. Morere, 30 An. 
231-2; Winn vs. Elgee, 6 Rob. 100; Paul vs. Hoss, 28 An. 855; 20 An. 573. 


Wm. H. Pascoe, for Defendants and Appellees : 


In proceedings via executiva the notice must be addressed to the defendant in his proper 
name. If the writ is issued, addressed and served in a different name, the service will b> 
bad. A proceeding by which property is summarily seized and sold without citation is one 
of great severity, and the seizing creditor must bring hims+lf within the letter of the law, 
and the furmalties prescribed by law must be strictly complied with. C. P. Articles 179, 
206 ; 19 An. 360, Bertoulin vs. Bougoin ; 6 R. 192, Lowry vs. Emin; 2 An. 212, 222, 270, 488, 
2; 3 B. 94, Miller vs. Gaskin. 

A service mate upon a ‘“ curator ad hoc, and special tutor” appointed to represent minors, 
is bad, no such representative of minors being recognized under the laws of Louisiana. 
C. P. Arts. 116, 194, 964 ; 13 An. 405, McDonald vs. Vaughn. 
To constitute a lawful appraisement of property seized under execution the appraisers 
must be sworn. A failure on the part of the sheriff to swear the appraisers is as if 
appraisement had been made. C. P., Arts. 675,770; 17 L 76, Zacharie vs. White; 2M. 
317, Bermudez vs. Iranez ; 3 An. 546, Fuster vs. Roussel ; 28 An. 126, Drouet vs. Lacroix. 
Where the court has ordered the sale of property on terms of credit and the sheriff 
advertises and sells it for cash, the sale will be void for want of an order of sale. C. P. 
686, 706 ; 29 An. 536; 31 An. 85; 15 An. 254, 285; 14 An. 153; 10 R. 49; 16 L. 163; 11 L. 
72; 1 An. 279. 
Wherea sale is an absolute nullity, and when defendant enjoins the purchaser from being 
put in possession for irregularities in the sale, he need not tender the price paid to the 
sheriff. 28 An. 126, Drouet vs. Lacroix ; 26 An. 234, 249, 343 ; 24 An. 324; 29 An. 526; 30 
An. 174. 

Also see recent decision by Justice Todd, Mrs. Caroline C. Gillespie et als. vs. C. K. Gillespie 
et als. 


The opinion of the Court was delivered by 
FENNER, J. Plaintiff, holding a note secured by mortgage and 
vendor’s lien, made by Cornelius Ahern, who was dead and whose sue- 


cession had not been opened, foreclosed by executory process, directing 
his proceedings against the widow in community and the minor 
children, represented by a curator ad hoc, duly appointed for the 


purpose. 

The proceeding now before us is taken by Mrs. Ahern, as widow in 
community and natural tutrix, to annul the sale made therein, on the 
following grounds : 

1. Because no service was made upon her in her capacity as tutrix. 
She had not qualified as tutrix till sometime after the service, and the 
minors were properly represented by a curator, who was duly served. 
C. P. 116. 

2. Because the person appointed to represent the minors was styled 
“ curator ad hoc and special tutor.” The last words are to be treated 
as surplusage, and do not affect the capacity of the curator. 

3. Because the service on her was not in her proper name. The 
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notice was addressed to “ Lizzie Ahern,” (born Katus) widow in com- 


munity. The objection is that her maiden name was Keuting, and not 
Katus. Her maiden name was not essential, and the objection is 
frivolous, 

4. Because no lawful appraisement was made, the sheriff having 
failed to swear the appraisers. The sheriff’s return shows that the 
appraisers were sworn. The attorney of the widow acted himself as 
her appraiser, and he testifies that he was not sworn. If not, his 
waiver of the oath was equivalent to her own, and cannot be invoked 
against the sale, by her. 12 An. 838; 21 An. 64; 15 An. 374. There 
is nothing to contradict the sheriff’s return that the other appraisers 
were sworn. 

5. Because the property was advertised and sold for cash, instead 
of on terms prescribed in the order. 

The order, substantially, was to sell for cash, to pay plaintiff, and 
the purchaser to assume certain other outstanding mortgage notes. 
The sheriff, finding that the notes referred to were all past due, con- 
strued the order according to the law, and conceived that it was equi- 
valent to an order to sell for cash. The order must have meant either 
a sale for cash, or a sale on terms of credit. Certainly, there could be 
no terms of credit in an assumption to pay notes already due. The 
law only provides for “such terms of credit as are granted to the 
debtor by the original contract, for the payment of such instalments as 
are not yet due.” C. P. 686. 

The law guaranteed to the purchaser the right to retain in his hands 
the portion of the price accruing to such outstanding mortgages. This 
right was secured to, and exercised by the purchaser, and that is all 
that could be meant by that portion of the order directing the assump- 
tion of mortgages already due. It could not signify any terms of 
credit. 

In any event, the act of the widow, through her attorney, in taking 
part in the appraisement of the property, with full knowledge of the 
proposed mode of sale, and her omission to make any objections prior 
to the sale, and the presence of attorney-at-law and in fact at the sale, 
preclude her present complaint. Nicholls vs. Mercier, 15 An. 374; 
Muller vs. Follain, 12 An. 838. 

For these reasons, it is ordered, adjudged and decreed, that the 
judgment appealed from be annulled, avoided and reversed, and it is 
now adjudged and decreed, that the injunction issued on the petition 
of Mrs. Ahern, widow and natural tutrix, be dissolved, and her demand 
rejected at her cost in both Courts. 

Rehearing refused. 

Levy, J., absent. 
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No. 8427. 
Succession oF JOHN A. TURNELL. 

In a testate succession the commission allowed to the testamentary executors shall not be 
charged so as to affect the legitime reserved to the forced heirs. 

The executors cannot claim, in addition to their commission allowed them by law on 
the amount of the inventory, any additional commissions on collections made by them fur 
rents or other debts due the succession. 

A clerk in the employment of a merchant at a fixed salary, cannot ‘be allowed an additional 
compensation against the succession of his tormer employer for services rendered in the 
general management of decedent's business, without proving an agreement to that effect 
between the deceased and himself. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


Kelly, Mott & Saunders, for Executors, Appellees. 
T. Timony, Spencer & White, for Turnell’s Heirs, Appellants. 


The opinion of the Court was delivered by 

Pocus, J. The first annual account of the executors of this suc- 
cession is opposed by T. W. Hutchinson, tutor of his minor children, 
forced heirs of the deceased, and he has taken this appeal from a 
judgment dismissing all his oppositions. 

At the threshold of our investigation, appellees’ counsel, in their 
brief, call our attention to the absence from the transcript of several 
documents filed in evidence on the trial below, and not copied in the 
transcript, for the reason of which omission, they argue that we have 
no knowledge of the matters argued or contested below, and that, 
therefore, the appeal should be dismissed. 

This reasoning applies with unanswerable force to the items of op- 
position in support of, or in answer to which the missing documents 
have special reference; but this, of itself, could not justify the dis- 
missal of the appeal absolutely. 

We shall, therefore, review the judgment of the lower court as to all 
the oppositions, touching which we have before us the evidence which 
was considered by the District Judge, and on which he rested his 
judgment: 

1. The first objection is urged to the omission of the executors to 
charge themselves with several sums alleged to have been due for 
rent to the succession, and collected by the executors and not accounted 
for, amounting together to $270. 

As the evidence on these several items is somewhat conflicting, and 
as the present account is only provisional, we shall refer this issue to 
the last or final account of administration by the executors, with the 
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reserved right of opponent to urge his objections on this ground to the 
final account of administration. 

2. The next opposition complains of the omission to charge L. J. 
Duffy, one of the executors, with the sum of $2,000 received by him 
from the decedent, and not accounted for. 

The documentary evidence on which the District Judge mainly 
rested his judgment on this point has not been copied in the transcript, 
and hence, we have no means of testing the correctness of his ruling 
thereon. As it was the duty of the appellant to bring up the evidence 
on which this opposition was tried, and as he has failed to do so, we 
must presume that the ruling of the District Judge was correct, and 
we shall not disturb it on this point. Harris vs. Hays, 8 An. 433; 
Succession of Clew, 18 An. 231. 

3. Opponent next complains, on the debit side of the account, of a 
charge of $900, paid to experts appointed by the court, for the purpose 
of examining into the partnership accounts between the deceased, 
Turnell, and Duffy, one of the executors, and former partner of the 
decedent. It is argued that this expense having been incurred through 
the dereliction of Duffy, it should have been charged to his individual 
account; but we find in the record the written consent of opponent’s 
counsel, recognizing the legality of this charge and agreeing that it 
be taxed as costs against the succession ; on which agreement an order 
of court was rendered, specially authorizing its payment by the ex- 
ecutors. Opponent is, therefore, effectually estopped from contesting 


its validity as a charge against the succession in this proceeding. 
4. The objection to the charge of twenty dollars, paid to one 
Warner, for hunting up witnesses on behalf of the executors, in a liti- 


gation in which they were cast, is well founded in law, and the item 
should have been stricken out. 

5. The epposition to the charge of the executor’s commission, so as 
to affect the legitime of opponent's children as forced heirs, is sup- 
ported by the textual provisions of our Code. C. C. Arts. 1683 and 
1637. Hence, such expenses must not be charged against the mass of 
the succession previous to accounting to oppponent’s children for 
their legitime under the law. 

6. The charge of the executors, of a commission of 5 per cent. for 
funds collected for rent, from debtors of the succession, and on bank 
deposits, is not supported by law or authority, and the opposition to 
that charge should have been sustained. 

The ouly commission which the executor can claim under the law, 
is-that of 24 per cent. on the whole amount of the inventory, as fixed 
by Art. 1683 of our Civil Code. 

The argument that, as this administration is to last five years, under 
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the provisions of the will, a different rule should apply to these ex- 
ecutors who are charged during that time with the onerous duty of 
collecting rents for the estate, is not sound, and is utterly demolished 
by the decision rendered by this Court in the matter of this succession, 
and reported in 32 An. p. 1218, in which it was settled, that the provi- 
sion of the will of decedent, requiring a five year administration of 
his succession, was ineffective as to the shares of these minors who 
were entitled to their legitime, not by virtue of the will, but by virtue 
of the law. 

The case of the succession of Linton, 31 An. 130, relied upon by ap- 
- pellee, is not in point. In that ease the suecession was under the 
administration of the public administrator, under the laws then in force, 
by which his commission was fixed at 5 per cent., and the Court al- 
lowed him that rate of commission on rents collected by him, not 
mentioned in the inventory, atid not collected by his predecessor in 
the administration of the succession, and hence, that decision is no 
authority in support of these executors’ pretensions, which cannot be 
sanctioned. 

7. The last opposition is levelled at a claim allowed to “L. J. 
Duffy, for services in attending to all the business of J. A. Turnell, in 
collecting his rents, looking after his affairs and business generally, 
before and up tothe time of his death, $6,000,” and should, in our 
opinion, have been maintained. — 

After a careful examination of the testimony on this point, we are 
forced to the conclusion that this charge is not supported by the 
evidence. We gather from our reading of the record, that Duffy, who 


had been in the employ of Turnell from his very boyhood, had by his 
intelligence, his activity and his fidelity to duty, gained the unlimited 


confidence of his employer, who had in his last days admitted him -s 
his partner in business, and had entrusted him with the full manage- 
ment of his large and important business, including a trunk store, 
which was his main business, and extending to the collection of his 
rents and of other income, the payment of his taxes and the general 
supervision of his business. But the evidence is overwhelming in 
support of the undeniable proposition, that the salary which he received 
as general clerk, was understood between him and Turnell to be in full 
compensation of all the services which he rendered to the latter in the 
management of the business, for which he now only brings this charge. 

We concede that such conduet, such zeal and such fidelity to duty, 
should have commended Duffy to the liberality of Turnell, but he 
seems to have turned a deaf ear to that voice, and courts cannot 
recognize a contract where none was entered into between the parties, 
nor allow compensation on a quantum meruit, where the conduct of the 
parties clearly excludes such an understanding between themselves. 
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Since the submission of this case, and since the adoption of this 
opinion, a motion has been filed by appellant, suggesting a diminution 
of the record, and praying for a writ in the nature of a certiorari, for 
the purpose of completing the record; but without passing on the 
question of his right to such a writ, after submission of the cause, we 
note, in the brief filed in support ef his motion, a suggestion that the 
case should be decided, insofar as the missing documents could affect 
but one of his oppositions, and we think that the ends of justice are 
best subserved by a refusal of the writ prayed for. 

As each opposition presents a separate and distinct issue, it was 
competent. for us to review the judgment of the court a qud on all the 
oppositions, touching which we had before us the evidence considered 
by the District Judge. 27 An. 547, Succession of Gayle. 

The judgment of the lower court must therefore be amended in 
several particulars. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be amended in the following particulars : 

1. In rejecting the opposition to the omission of accounting for the 
aggregate amount of $270, alleged to have been collected for rents, 
which opposition is reserved to opponent, to be urged if necessary at 
the final account. 


2. In allowing the charge of $20, paid to J. R. Warner for hunting 


up witnesses, which item is stricken out. 

3. In allowing as an absolute charge, against the mass of the 
succession, the executors’ commission, which must be charged so as not 
to etfect the legitime of opponent’s children as forced heirs. 

4. In allowing to the executors an additional commission of 5 per 
cent. on rents and other collections, amounting in the aggregate to 
$20,316, which charge is hereby refused and stricken out. 

5. In allowing a compensation of $6,000 to L. J. Duffy for general 
services to the decedent, which compensation or claim is hereby refused 
and rejected ; and that as thus amended said judgment be affirmed, costs 
of appeal to be paid by the succession. 

The Chief Justice recuses himself, having been of counsel for op- 
ponent. 

Levy, J., absent. 


On APPLICATION FOR REHEARING. 


Topp, J. In reference to the question presented in the application 
for rehearing, as to the effect of our decree on the rights of the parties 
who did not oppose in the court below, and did not appeal from the 
judgment there rendered, we have only to say, that our decree disposes 
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of the controversy presented to us for determination; and we are not 
called upon to express, and decline to express, any opinion as to the 
effect thereof upon the rights of appellees, with reference to each other. 

Rehearing refused. 

The Chief Justice recuses himself, having been of counsel. 

Levy, J., absent. 








No. 7949. 
City oF NEW ORLEANS Vs. STATE NATIONAL BANK. 


A provision in the charter of a corporation exempting its “ stock and 
real estate * from taxation, does not cover an exemption from license 
taxation. New Orleans vs. Canal Bank, 32 An. 104. 

The grant of a charter to a corporation authorizing it to carry on a 
certain business during the term of its charter, does not import per- 
mission to do so, without contributing to the support of the government 
in like manner with natural persons pursuing the same business. 

Judgment affirmed. 


PPEAL from the Third District Court for the Parish of Orleans. 
Monroe, J. 





S. P. Blane, J. Ward Gurley, Assistant City Attorney, for Plaintiff 
and Appellee. . 


Jas. McConnell, for Defendant and Appellant. 





The opinion of the Court was delivered by FENNER, J. 








No. 8524. 
C. H. Tear et aus. vs. T. J. Prrtrve. 


In an action by one partner against the other, for an account of 
partnership funds received and unaccounted for by the latter, if the 
plaintiff alleges that the sum thus received amounts to only a thousand 
dollars, the case presents an issue over which the Supreme Court has 
no jurisdiction, and the appeal will be dismissed. 


PPEAL from the Twelfth Judicial District Court, Parish of Grant. 
Barbin, J. 





T. H. Thorpe, for Plaintiffs and Appellees. 
W. L. Richardson, W. F. Blackman, for Defendant and Appellant. 





The opinion of the Court was delivered by Pocut, J. 
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No. 8558. 
Succession or A. C. RHOTON. 


A privilege recorded after the death of the debtor cannot affect the creditors of his insolvent 
estate, whose rights become fixed as they exist at his death. 

A contract to pay eight per cent. interest and two per cent. commissions on money advanced, 
is usurinus, and under the Revised Statutes, which do not conflict with the Code, the 
entire interest is forfeited. : 

In a contest between the creditors of an insolvent estate, the mere production of a contract 
of lease for a term of years, is not of itself sufficient to establish the intestate’s liability, as 
against other creditors, for rent during years which preceded that of his death. 

Parol evidence is not admissible to impeach the validity of a judgment regular in form, 
rendered by a court having jurisdiction. 

Money deposited in a bauk by a firm to the credit of the intestate, their principal, previous to 
his death, becomes, at his decease, an asset of the succession and cannot be withdrawn 
by the administrator, one of the firm, and treated as belonging to said firm. 

An administrator should be allowed commissions on sales of cotton, belonging to the succes- 
sion, made by the factors of the intestate, alihough said administrator be a member of the 
factor’s firm. 

The administrator has no right to complain of the rejection by the lower court of a claim made 
by one of the creditors, nor make it the ground of an appeal, when the alleged creditor 
neither complains nor appeals. 


PPEAL from the Eighth Judicial District Court, Parish of East 
Carroll. Pilcher, Judge ad hoc. 


F. F. Montgomery, for Administrator, Appellant : 


Where a party sets up a large claim against a succession forrents of a previous year long after 
the crops have been removed and disposed of, he will be held to strict proof that such 
claim has not been paid, before the same will be allowed on the tableaux of distribution. 
The court will presume such claim was satisfied out of the crops upon which it operated 
as a privilege. 

A judgment by default after exceptions filed is a nullity, and cannot be allowed as suflicient 
evidence of a claim against a succession. Frances vs. Steamer Black Hawk, 18 An. 629. 

A judgment by default after answer filed is an absolute nullity. 

A judgment confirmed without default is null, 2t An. 665, Taylor and Wife vs. Little. 

Where the furnisher of supplies and money records the evidence of his claim before the crop 
is gathered, it will operate as a privilege upon the crop and be paid by preference over 
ordinary debts, although not recorded before the debt of the debtor. 

Recordation is simply te give notice to other privileged creditors, and the law does not 
prescribe any time within which the claim, or evidence of it, is to be recorded. C. C. 
3347 and 3348, also 3273. 

A special privilege does not lose its rank by the death of the debtor when it has been recorded 
before the gathering of the crop, and where it is not opposed by other privilege debts. 
The diligence required of an administrator is such as a prudent manager would bestow upon 
his own business, and an administrator will not be held responsible for small farm products 
not clearly shown to have come into his hands, unless upon strict proof of neglect, misap- 

plication or malfeasance in office. 


W. G. Wuyly, for Heirs of Baker, Intervenors and Appellants : 


1. The final judgment of a court having jurisdiction of the persons and of the subject-matter, 
is conclusive of the matter decided .. 
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“In order to annul a judgment, a direct action of nullity must be instituted in the same 
court which rendered the judgment,” etc. (15 An. 279). It cannot be attacked collaterally. 
‘* Judicial records cannot be impeached or contradicted by verbal evidence.” (See 33 An. 
351; 32 An. 974; 3 An. 631.) 


Alfred Grima, for Phillippi & Co., Appellants : 


The relation between factor and planter creates the contract of mandate. 

When a planter in a contract with his factor authorizes the latter to do certain acts in the 
factor s interest, for a valuable consideration, such a mindate does not expire by the 
planter's death, and the contract may be eff -ctively inscribed thereafter. 8 Wh. 174; Story 
Agency, §§ 488, 489; Troplong Mandat, §§718, 737. 

The factor who bas made advances for a crop, without written contract, acquires a valid 
pledge thereof by constructive as well as real possession. Act 66 of Acts of 1274. 

When a factor’s firm has made advances on a crop, in consideration of the obligation 
contracted by a planter to consign to the furmer his crop, and t) pay stipulated contmis- 
sions of sale, the circumstance that one of the members of the firm, who is its salesman, 
has become the administrator of the planter’s succession, does not prevent the firm from 
receiving the stipulated commissions. 

Usury is not presumed, and since the revision of the Civil Code in 1870, a contract for 
usurious interest does not- carry the forfeiture of the whole interest, but only the loss of 
what is in excess of the conventional interest. 3 An. 161; 20 An. 570; R. C. C. 2924. 
When a creditor in an opposition to a tableau of distribution in a succession, prayed for 
judgment without asking any privilege, and the District Court allowed none, this Court 
will not change the judgment of the District Court in that respect, 19 An. 169; 23 
An, 245. 

When on opposition to an administrator’s tableau of distribution, opponents rest their claim 
on a judgment by default recognizing them as heirs of the original claimant, and they did 
not introdnce in evidence the record of the suit, interested parties may prove by testi- 
mony that an answer had been filed and default taken notwithstanding, and also that the 
judgment by default was not notified to the defendant, although no personal service of 
the citation and petition appears to have been made. 


J. W. Montgomery, for Mrs. Peck, Appellant : 


Where the lessee remains in possession after the expiration of his lease, and makes another 
crop on the leased premises, the contract with all its obligations is continued by reconduce- 
tion. C. C. 2688; Balfours case, 33 An. 

The lessor has a “ right of pledge on the crops, and on everything that serves for the labor 
of the farm.” C. C. 2705, 3218. And when the crops and other property thus bound as 
security for the rent, have been administered upon and sold by the administrator, the 
right of pledge is transferred to the proceeds of the sa’es. 

The death of a person “ fixes the rights of creditors,” and no one cau acquire a privilege 
against his property after his death. C.C. 3363, 3183; 9 La. 354; 2 An. 872; Ib. 923; 11 
Rob. 243-8. 

Where the lender charges 3 per cent. on a loan of money, and in addition thereto, 24 
per cent. for advancing it, the contract is usurious. 12 An. 723; 5 An. 505; 16 An. 239; 
or where it adds or stipulates for any services or other obligation than 8 per cent either to 
do or to give, it is likewise usurious. Hen. Digest, pp. 819-820, Sections 7, 18 19, 20, 21; 
and authorities there cited. And when the contract is usurious the penalty is an entire 
forfeiture of the interest or other advantages stipulated. Revised Statutes, Art. 1884, and 
the authorities quoted above. 

Before the adoption of the recent Constitution and laws, a privilege, as respects third 
persons, had no effect unless duly recorded. See Constitution 1868, Art. 123; Acts of 1877, 
p. 59; 31 An. 1; Ib, 37; 30 An. 1007; 29 An. 412; 28 An. 534; 27 An. 245; Ib, 275; 23 


An. 694. 
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Where a factor's account contains charges that are either illegal or unsupported by proof, 
they should be stricken therefrom, and the sums are to be considered as remaining in his 
hands ; and, if the factor becomes, or is administrator on the estate of his constituent, it 
is his duty to account for the same, as money unjustly withheld; and if on a trial of bis 
official account, he fails to furnish such proof and gives evasive answers, the presumption 
will be against him, and such answers will be taken as confessed without an order of the 
evurt. Vide 11 An. 227; 12 An. 723; Hen. Digest, 567, Section 7. 


J. M. Kennedy, for Vicksburg Bank and Sarah Greer, Appellees: 


For any portion of the unpaid price, the vendor, or his assignee, has a privilege on the pro- 
ceeds of the sale of the movable sold by him; and this privilege ranks all other privileged 
debts, even funeral charges, except charges of opening and closing the succession. C. C. 
Arts. 3227 and 3267. 

The wages of servants for the year past, and so much as is due for the current year, is a 
privileged debt on all the movables of a succession. C.C. Arts. 3191, No. 4, and 3206. 
The rights of creditors are FIXED by the debtor's death; and no one can acquire a privilege 
after that time. An inscription made after that date has no effect. C. C. 3363; 9 L. 354; 

11 R. 248; 12 R. 243; 2 An. 872, 923. 

Under the Constitution of 1868, no privilege could “ affect third parties, unless recorded in the 
manner required by law, in the parish where the property to be affected, was situated ;” 
and in the year 1878, if the registry was required to be made in any other parish than that 
“where the act was passed, or the indebtedness originated,” it must have been done 
within FIFTEEN days, ‘‘ fiom the date cf the act, or obligation of indebtedness.” Constitu- 
tion of 1868, Art. 123; C. C. Art 3274; Acts 1877, Regular Session, p. 59; Succession of 
Elliott, 31 An. 31; 30 An. 1007; 29 An. 412; 28 An. 534; 27 An. 245 and 275; 23 An. 694. 

A contract to pay more than & per cent. per annum interest is uswrious; and the penalty for 
usury is the “forfeiture of the entire interest so contracted.” C. C. Art. 2924; Revised 
Statutes of 1874, Sec. 1884. 

A contract to pay 2} per cent commission for advancing, in addition to 8 per cent. perannum 
interest, is a contract to pay 10 per cent. interest; and as such, is usurious. Payne & 
Harrison vs. Geo. W. Watterson, 16 An. 239; 12 An. 723; 5 An. 505; 31 An. 597; and 
authorities quoted in H. D. p. 821, No. 41, p. 819, No 7, p. 820, Nos. 18, 20. 

The factor is the mandatory of his principal, and cannot charge for expenses incurred, or 
monies paid out in the execution of the mandate, except it is proved that he did actually 
incur the expense, or pay out the money. Charges made by acotton factor for ‘brokerage, 
storage, drayage, labor, weighing and sampling” and “insurance,” in selling cotton, 
cannot be allowed or maintained, unless itis shown by proof that he ACTUALLY paid out for 
his principal, the several sums charged in the account sales. 17 An. 217, Brander, 
Williams & Co vs. Lum. ; 

A sneces-ion cannot be charged with commissions for selling its cotton, when the same is 
sold by a commi-sion house which the administrator is a member, where the administrator 
himself is the salesman, and actually sells that cotton. 24 An. 492; 5 An. 567; 15 L. 397. 


The opinion of the Court was delivered by 
Topp, J. This case presents a contest between the creditors of an 


insolvent suecession over the proceeds of the sale of succession property 
raised by oppositions to the tableau and provisional account of the 
administrator. 

The contesting creditors are Phillippi & Co., the factors of the 
deceased, Mrs. Emma J. Peck, the lessor, the heirs of Robert Baker, 
claiming to be judgment creditors of the intestate, the Vicksburg Bank, 
as the holder of claims for money advanced to gather the crop after the 
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death of Rhoton, and for the price of mules sold him, and Mrs. Greer, 
claiming wages as a house servant. 

The judgment of the lower court reduced the account of Phillippi & 
Co., allowed by the administrator, and rejected their claim for a privi- 
lege; allowed the claims of Mrs. Peck for the rents of 1877 and 1872, with 
privilege recognized for the latter year, and disallowed for the former ; 
rejected the claim of the heirs of Baker, and allowed the other claims 
mentioned, without privilege, except on the claim of the Vicksburg Bank 
for money furnished on account of expenses of gathering the crop, 
reduced the commissions of the administrator, and charged him with 
certain amounts not included in the debits of his account. 

From this judgment, the administrator, A. C. Phillippi & Co., and 
the heirs of Baker, have appealed. 

Mrs. Peck, in answer to the appeal, has asked an amendment of the 
judgment which shall recognize her privilege and right of pledge for 
the rent of 1877, and the other appellees pray for a recognition of their 
respective privileges rejected by the lower court. 

We note at the outset, that the counsel of the several appellees, in 
their briefs, complain of the judgment rendered on the claim of Phil- 
lippi & Co., and oppose many items of their account, and seek to 
further reduce it, but inasmuch as none of the appellees, in their 
answers to the appeal, have moved an amendment of the judgment in 
this respect, we cannot consider the arguments in their briefs as 
respects the amount of the judgment. 


I. 


As to the claim of A. C. Phillippi & Co. : 

The privileges claimed by these parties, as the furnishers of the plan- 
tation supplies for the year 1878,the year in which Rhoton died, is 
resisted on the ground that the evidence of the claim was not recorded 
until after the death of Rhoton. Thisobjection to the privilege claimed 
must prevail. No privilege can have effect against third persons unless 
recorded. C.C. 3274, 3276 ; Suc. Elliott, 31 An. 31; 30An. 1007 ; 29 A. 412. 
The recordation after the death of Rhoton can have no legal effeet against 
the creditors of an insolvent estate. The death of the debtor fixes the 
rights of all his creditors. 9 L. 354; 11 A. R. 248; 12 R. 143; 2 An. 872, 
923. 

Art. 3363 lays down the rule in terms broad enough to cover both 
privileges and mortgages, and though found in the chapter ‘of the 
inscription of mortgages,” it is a general rule that is applicable to 
privileges. It is as follows: 

‘“‘ Tf a succession which is administered by a curator or a beneficiary 
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heir, is not sufficient to satisfy the creditors, an inscription made by 
ove of them, after it is opened, shall have no effect against the others.” 

An examination of this chapter, notwithstanding its caption, will 
suffice to show that it treats of the inscription of privileges as well as 








of mortgages. 

Nor does the fact that the business out of which this indebtedness 
resulted grew out of the relations of the deceased and the firm in ques- 
tion, as principal and mandataries, and the mandate was executed after 
the death of Rhoton, change the character or rank of the debt or 
dispense with the requirement of registry. The debt was contracted, 
the advances were made, before the death of Rhoton. The mere fact 
that the factors, under the previous engagement, received and sold the 
cotton crop after the death of the intestate, does not strengthen their 











claim. 

In regard to the claim to a pledge urged in this Court in favor of 
Phillippi & Co., inasmuch as no evidence was offered in the court 
below with special reference to it, the state of the record does not 
allow us to pass on it, and we must leave it open for future adjudica- 
tion, with the proper reservation of the rights of the parties, with refer-. 









ence thereto, in the decree. 

As to the amount of this claim, fixed by the judgment of the lower 
court, as before stated, the appellees are not in a position to contest it 
before this Court. But we cannot increase the amount, as urged by 
Phillippi & Co., appellants, by allowing the interest and commissions 









charged in their account. 

The written contract in the record, under which eight per cent. 
interest was stipulated, and 2} per cent. for advancing, was usurious, 
C. C. 2924 and Section 1884, Revised Statutes, provides that the pen- 
alty shall be the forfeiture of the entire interest. 

There is no conflict between the Article of the Civil Code referred to 
and the Section mentioned. They contain provisions upon the same 
subject matter, are contemporaneous, and can and should be so con- 










strued as to give effect to both. 

The Article of the Code prohibits the charging of interest beyond 
the limit therein prescribed, and the Statute declares the penalty for 
the violation of its provisions. There is no inconsistency between 
them. 12 An. 723; 16 An. 239; 31 An. 596, 


Il. 













As to the claim of Mrs. Peck, the lessor: 
The evidence does not satisfy us that the rent of the year 1877 was 
owing at the death of Rhoton. Considering that this is an insolvent 
succession, it is not enough to simply present the contract of lease as 
113 
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conclusive evidence of the debt. Suc. Warren, 4 An. 451; Suc. Coughlin, 
34 An. not yet reported. 

This contract was entered into in 1874, and on the face of it would 
establish a liability on the part of Rhoton, equally for that year, and 
also for 1875 and 1876, as well as for 1877, the year for which the rent 
is claimed. 

- Was the alleged debt for rent of 1877 evidenced by a promissory 
note outstanding against Rhoton at the time of his death, the case might 
be different, but such is not the case. And it certainly would be more 
satisfactory that an explanation should be afforded of a fact somewhat 
remarkable, why the lessor, with her pledge and privilege on the crops 
grown on the plantation, should have suffered them to be shipped and 
sold, and made no demand for payment whatever, in whole or in part, 
of the rent, so far as we are informed, for nearly a year after it was due, 
and while the lessee was alive. The existence of this debt should have 
been conclusively proved as against the creditors of this insolvent 
succession. 

- In our decree we shall make provision affording an opportunity to 
supply this proof hereafter, if it can be done. 


Il. 


Claim of the heirs of Baker : 

We see no warrant for the rejection of this claim. The judgment in 
favor of the opponents was regular in form, rendered by a court of 
competent jurisdiction, and sufficiently supported by the record of the 
proceedings in which it purports to have been rendered. It certainly 
made out a prima facie case of indebtedness in favor of these opponents. 
The parol evidence admitted to impeach this judgment, was clearly 
inadmissible. 3 An. 631; 32 An. 974; 33 An. 351. 

The claim having been rejected by the court below, no trial seems to 
have been had of the issues raised by this opposition, respecting the 
account of the administrator, and we shall leave open for future 
adjudication all questions arising out of this opposition, save such as 
we have, or may herein finally determine, in disposing of the other 
oppositions. 

IV. 

Claims of the Vicksburg Bank: 

We think this judgment correct with respect to these claims. The 
amendment asked for, allowing a privilege for the price of the mules, 
cannot be granted, for the same reason that we declined to recognize 
the factor’s privilege. It was not recorded prior to Rhoton’s death, and 
this objection applies as well to the claim of Mrs. Greer. 
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¥. 

The administration was properly charged with the amount deposited 
in the Vicksburg Bank to Rhoton’s credit. This fund belonged to 
Rhoton, and his succession could not be divested of it by any act of 
the administrator. The commissions of the administrator were prop- 
erly reduced to the amount allowed by the judgment appealed from. 
He was also properly charged with the cotton seed unaccounted for, 
and we are not satisfied that the amount allowed in the judgment 
therefor, should be either increased or diminished. We do not, how- 
ever, concur with the Judge a quo in charging the administrator with 
the commissions for the cotton sold by Phillippi & Co. We see no 
impropriety, considering Rhoton’s engagements to that firm, and the 
supplies furnished and advances made him, in the cotton being shipped 
to them and by them sold. It was but the carrying out of the contract 
of the deceased with the firm, and was for the evident advantage of 
the succession, as the cotton brought a better price than if sold at public 
auction on the plantation. Nor does the fact that the administrator 
was a member of the firm of Phillippi & Co., and as such member made ~ 
the sale of the cotton, deprive the firm of the right to charge the usual 
commission for the sale, or impose this charge on the administrator. 
The question, whether the charge in the factor’s account of commissions 
for cotton not sold by them, which Rhoton, in his contract, bound him- 
self to ship but failed to make, we do not consider properly before us 
at this time. In allowing the commissions for the cotton actually sold 
by Phillippi & Co., and declining to impose this charge on the adminis- 
trator, the amount thereof, $314, must be deducted from the credit of 
$1,000 claimed in the account of Phillippi & Co., as commissions on 
cotton sold and unsold. Otherwise, since the commission of 24 per 
cent. for selling was deducted in the account sales from the gross pro- 
ceeds of the cotton and retained by the firm, the same credit would be 
allowed twice. The credit of $200 for travelling expenses was disal- 
lowed administrator. 

VI. 

In regard to the notes for $1,259 and $1250, placed on the account 
of the administrator, with privilege recognized on the proceeds of sale 
of property in Madison Parish, and which were rejected by the lower 
court, no appeal was taken from the judgment thus rejecting them by 
the holder of the notes, nor does it even appear from the account or 
from the pleadings who the holder is. The administrator had no right 
to complain of this charge not being imposed on the succession, and 
thus champion the claim ; and for these reasons, the judgment in this 
respect must remain undisturbed. 
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From the views expressed above, it becomes necessary to remand the 
case for the purpose of affording an opportunity to introduce further 
evidence touching the rent claim for 1877, and also with reference to 
the claim to a pledge on the crops asserted by Phillippi & Co., and of 
determining the question involved in the opposition of the heirs of 
Baker, so far as not determined herein, under the pleadings of the other 
parties. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed, and the case be 
remanded, to be proceeded with according to law and the views herein 
expressed. Costs of appeal to be paid by the succession. 

Levy, J., absent. 





On APPLICATION FOR REHEARING. 


Topp, J. This application is made by A. C. Phillippi & Co, and is 
directed to those matters only included in the controversy. 

The first relates to the rejection of $200 for travelling expenses of the 
administrator. Further consideration confirms us in the conclusion 
that this charge was properly rejected. 

The second, touching the limitation of interest on several claims 
mentioned, to the date of the intestate’s death, the succession being 
insolvent. This question is not passed on in our previous opinion and 
is left open for future adjudication. 

As to the third and last, relating to the charges on the sales of the 
crop, such as drayage, insurance, ete., we hold that the proof in the 
record was not suflicient to support the charges. This may be regarded 
also as still an open question, and subject to further adjudication. 

Rehearing refused. 

Levy, J., absent. 








No. 8574. 


Succession oF ANNA B. Nuspaum. Joun F. DINKEL vs. FRIDOLIN 
DINKEL ET AL. 
The special mortgage authorized to be given by the natural tutor in lieu of a general mortgage 


of the minors on all his property, must be executed by the tutor on his own property, 
and cannot be given by a third person for him. 


4 PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 
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C. FE. Schmidt, fer Plaintiffs and Appellants: 


A purchaser of property from a tutor, when a certificate from the Mortgage Office is produced, 
showing the property to be free of incumbrance, aud when the general mortgage which 
existed against the tutor in favor of his wards, is shown to have been released by the 
substitution of a special mortgage received and accepted upon the advice of a family 
meeting, and after due valuation by experts, by a court of competent jurisdiction, is pro- 
tected by the decree accepting the special mortgage, and ordering the cancellation of the 
general one, and is without interest to go behind that decree and to question the sufficiency 
or validity of the evidence or proceedings upon which it was based 9 L. 196; 14 L, 469; 
15 L. 221; 16 L. 120; 17 L. 194; 2 An. 658. 

The special mortgage which the natural tutor is authorized, by Art. 325, Rev. C C., (em- 
bodying the provisions of the Act of 1230) to furnish as a substitute for the general one, 
is aconventional mortgage. 2 R.416. Such a mortgage may be executed by a third person 
on his property, to secure the rights and claims of the minors against the tutor, and the 
latter’s fuithful administration, Kev. C. C., Arts. 3295, 3291, 3297. 

By the very terms of the mortgage, the public are informed that the property stands as the 
pledge of the minors, not merely for a particular sum, but for the faithful accounting by 
the tutor fur his wards’ property, up to the moment of his final discharge. 2 R. 417. 

Such a mortgage, though executed by a third person, practically secures to the minors the 
benefit of a legal mortgage on said property, as effectually as if it were the tutor’s. So 
that, while it restricts the minors’ legal mortgage to specific property, it leaves it as broad 
and expansive on that property, as if the same were owned by the tutor. 

If the Court should hold, however, that since the abrogation of all secret or tacit mortgages 
by the Constitution of 1868, and the laws enacted in conformity therewith and maintained 
by the Constitution of 1879, legal mortgages, whether general or special, can only exist, 
as regards persons other than the mortgagor or mortgagee, to the extent of the amount 
specified in the mortgage as recorded, Rev. C.C., Arts. 3345, 3351; such ruling would 
evidently in no way militate against the validity of a special mortgage executed by a third 
person on his property for the tutor’s obligations. 

Braughn, Buck & Dinkelspiel, W. O. Hart, for Defendant and 

Appellee: 

1. The letter of the law is not to be disregarded under pretext of following its spirit. R.C. 
C. Art. 13. 

2. The special mortgage in favor of minors must be given by the tutor; it cannot be given 
by a third person for him. R. C. C. 325. 

3. A purchaser at a judicial sale has a 1ight to go behind the decree, and is entitled to relief 
when irregularities are shown. 33 An 49; 9 An. 560. 

4. A mortgage, if illegally cancelled, loses none of its validity. 33 An. 49. 

5. The general mortgage of the minor cannot be removed fiom the tutor’s property except 
by a special mortgage given after compliance with all legal requisites. 33 An. 49; 5 An. 
497. 


The opinion of the Court was delivered by 

FENNER, J. The question presented for our determination in this 
case, is whether the legal mortgage granted by law upon all the immov- 
ables of a natural tutor in favor of the minors, can be released by a 
special mortgage executed, not by the tutor upon his own property; 
but by a third person at the request of the tutor, upon property belong- 
ing to such third person. The question is not whether it would not 
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have been a wise.and proper provision of law to allow the release of 
the general mortgage upon the giving of such a special mortgage by 
a third person, but whether the law has actually made such provision. 
Under the original Code of 1825, no mode was provided by which the 
natural tutor could relieve his entire immovable estate from the legal 
mortgage resting thereon, for the security of the minors’ rights, and 
substitute therefor a special mortgage. 

By an act passed in 1830, the Legislature made a special provision 
on this subject, modifying the prior general law to the exact extent 
specified therein, and to that extent only. That provision is now 
embodied in Article 325 of our existing Code, and is in the following 
‘words : 

“The surviving father or mother who becomes the natural tutor of 
his or her minor children, may give a special mortgage on immovable 
property, for the security of the rights, ete. From and after the 
execution of the special mortgage by the natural tutor as aforesaid, all the 
remaining property of the father or mother acquired or to be acquired, 
shall be completely discharged from the l2gal mortgage arising from 
the tutorship.” 

We can perceive no ambiguity in this language. Its import is per- 
spicuous and unmistakable. It provides for the execution of a special 
mortgage by the tutor, on immovables necessarily belonging to him, 
because a manfcannot specially mortgage property not belonging to 
himself. But the law does not leave this matter to inference, however 
inevitable ; because it expressly declares that after the execution of the 


special mortgage, ‘‘ the remaining property of the father or mother shall 


be completely discharged, ete.” If we should hold that the minor's 
general mortgage could be released by a-special mortgage, other than 
one executed by the tutor upon property belonging to him, we should 
not be interpreting law, but making law, and however wise and proper 
such a law would be, we have no power to legislate. 

In the present case, the objection to the sufficiency and legality of 
the cancellation of the minors’ general mortgage on the property sold, 
is urged by the purchaser at a judicial sale, as a reason for declining 
the title offered; and it is contended, that inasmuch as the court had 
accepted the special mortgage referred to and had ordered the cancel- 
lation of the minors’ general mortgage, the purchaser was protected by 
the order and had no right to question its validity. This contention 
is fully disposed of by the following decisions: Succession of Gassen 
vs. Palfrey, 9 An. 560; Life Association vs. Hall, 33 An. 56. 

The arguments ab inconvenienti, based upon our decision in the case last 
quoted, would exercise whatever influence they might be entitled to 
as an inducement to us to modify that decision; but certainly could 








ma a. h Url 





of 
on. 
the 
ral 
nd 


ion 
nt 
ow 
ng 


dle 
the 
the 
d, 


ym 


T- 
al 
m, 


er 
he 





NEW ORLEANS, MAY, 1882. 





Succession of Nusbaum. 





not, under any circumstances, justify us in adding to our Code a pro- 
vision not placed there by the legislative will. 

Judgment affirmed at appellants’ cost. 

Levy, J., absent. 

The Chief Justice dissents. 





DISSENTING OPINION. 


BermupeEz, C.J. There is no dispute that the general mortgage 
which encumbers the property of a tutor in favor of his ward, to secure 
the fidelity of his administration, can be replaced by a special mort- 
gage given after compliance with the requirements of the law, on im- 
movable property belonging to the tutor himself. 

The decision just rendered admits that proposition. The question 
is whether it can be replaced by a mortgage given by a third person, 
on real estate belonging to him, and not at all to the tutor. 

The Code of 1825, which was in force previous to* the adoption of 
the Act of 1830, provides, and the provisions are still in the Code of 
1870, that not only tutors by nature, but all tutors have a right to 
grant a special mortgage, by restricting the general one to specific 
property, which by such restriction would cease to exist. Property 
other than that to which the mortgage is restricted, is to be disen- 
cumbered and remain free from the general mortgage, and inscriptions 
are to be erased. C. C. 3305, 3306, 3309, 3313; C. N. 2145; 15 An. 417. 

Article 325 R. C. C., which is the re-enactment of the Act of 1830, 
was intended merely to provide the rules of proceeding in such cases, 
and not, in the least, to exclude tutors, other than the father and 
mother, from the privilege of giving a special mortgage. Ever watch- 
ful over the rights of minors, the law has wisely provided that the 
general mortgage in favor of minors could be removed only where re- 
placed by a special mortgage, or immovable property accepted by the 
family meeting, the under tutor and the Judge; but it is perfectly in- 
different as to who may own the property encumbered, whether the 
tutor, or any one else. What difference does it make whether the 
rights of the minors are secured on the one or the other, the moment 
that the title is a good one and the security is sufficient ? 

The law distinctly says, that the mortgage can be given on immovable 
property. It, of course, authorizes the giving of it by tutors on their 
property, but that inclusion is not an exclusion or proscription of 
property belonging to another, and encumbered in the same manner, 
and to the same extent as though it belonged to the tutor. 

It is true that the law declares that after execution of the mortgage 
by the tutor, all his remaining property shall be completely discharged 
from the legal mortgage, but that word does not necessarily imply that 
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the property given in special mortgage, as a condition sine qua non, be 
part of the tutor’s real estate, and exclude other property not owned 
by him. If it could be thus interpreted, then, in terms, it would only 
apply to property in existence at the date of the special mortgage ; and 
yet such is not the case, for immediately following the words, “ re- 
maining property of the father or mother,” are to be found the words, 
“acquired or to be acquired.” This demonstrates that the word “ re- 
maining” is not to be interpreted so as to have a fixed, absolute 
meaning, which can be understood only as excluding a special mort- 
gage on immovable property, other than that owned by the tutor. 

The object of the law, while it afforded a facility to the tutor, was 
to effectually shield the minor from all danger and loss, as far as 
human forethought could permit. It was, therefore, indifferent, in the 
eye of the law, whether the special mortgage was given on this or that 
immovable property, the moment that the real estate was sufficient to 
secure the rights of the minors, with the specified margin of twenty-five 
per cent. over and above the liquidated rights. 

If the law did not say that such mortgage could be given on another 
person’s property, it is only because it never was imagined that third 
persons would volunteer to affect their property insuch manner. The 
fact of such willingness in this case proves that the law giver supposed 
the existence in human nature of less benevolence than is sometimes 
exhibited. The permission to the tutor to give a special mortgage on 
his property is a superfluity. 

’ It is impossible to conceive why the law should~ have, a priori, 
interposed such a limitation. 

Suppose the tutor, after giving a special mortgage, was to sell the 
property, would the rights of the minors against it be impaired ? Sup- 
pose, after the giving of the special mortgage by the tutor, on the 
property of another person, the property was sold by the latter, would 
the rights of the minors against it be affected? Suppose the tutor was 
to acquire the property of such person after such mortgage had been 
given on it, would the rights of the minors be lessened? Would they 
not, in each and every case, remain identically secured ? 

Suppose, at the end of the tutorship, the minors had claims against 
their tutor, could they not exercise against the property of such third 
person, and tothe same extent the rights which they could have ex- 
ercised against the property of their tutor, if such had been mortgaged 
in their favor? Why then deny to the tutor a right, a privilege, 
which ties up his property, puts it practically out of commerce? Why 
give to the law a judicial interpretation which nullifies its spirit and 
does considerable harm ? 
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The proposition is unwholesome, that the property mortgaged in 
this case, is encumbered with a vendor’s privilege, and in case of the 
death of the mortgagor, his widow and minor children might be en- 
titled to a homestead of $1,000, and that the property might further 
be subjected to funeral charges, expenses of administration, and ulti- 
mately, that the mortgage may prove of no benefit to the minors. 

The objection can as forcibly be made in the case of a father, tutor 
by nature, who gives the special mortgage, sells his remaining prop- 
erty, marries again, has children, and dies, leaving them in a state of 
minority, and their mother in necessitous circumstances. 

The argument is clearly one ad inconvenienti, which cannot deprive 
the tutor of the benetit of a law which was enacted both for his 
advantage and that of his minor children. 

In such cases the grave responsibility rests upon the members of the 
family meeting, the under tutor, the appraisers, and the Judge who 
accepts the tendered special conventional mortgage, and orders the 
release or discharge of the general legal mortgage from what real 

eestate the tutor may then or thereafter own. Their duty is to see that 

the title to the property offered is good and valid; that the property 

is of sufficient and ample value, to secure effectually, with the super- 

added margin, the liquidated rights of the minor, and that the act be 

duly recorded. It is furtherthe duty of the tutor and under tutor to 

see that the buildings are insured. When those duties have been’ 
faithfully discharged, the minors are secured and third parties are fully 

protected. , 

It is a principle which, to be recognized, did not require to be incor- 
porated in the Code, that the owner of real estate can mortgage it to 
secure the obligations of a third person. 

Article 3295, R. C. C., provides, indeed, that: ‘It is not necessary 
that a mortgage should be given by the person contracting the 
principal obligation; it may be given for the contract of a third 
person.” 

To deny the privilege asked in this case is to expunge a valuable 
right which tutors have, and to write out this Article from the Court. 
It is destroying legislation and substituting jurisprudence to it. 

The mortgage consented and accepted in this case subjects the 
property in the same manner and to the same extent that it could have 
been done had it been given by the tutor on an immovable of his own, 
and it protects as effectually third persons. 14 L. 469; 16 L. 120; 17 
L. 194; 2 An. 658; 15 L. 221; also, 2 R. 415; 10 B. 239; 9 L. 192; 15 
An. 417; 19 L. 181; 1 An. 62. 

Nothing was said or intended to be in 33 An. 52, that militates with 
the doctrine contended for in the present instance. On the contrary, 

114 
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the ruling in that case harmonizes with the view I take in the actual 
one. It was then decided, after mature deliberation, that the general 
mortgage in favor of the minor could be replaced only by a special 
mortgage, given according to law. To rule otherwise would be to do 
violence to the well settled principle, that the law permits all that 
which it does not forbid. 

From the fact that it authorizes a natural tutor to release the general 
legal mortgage covering all his real estate, by giving a mortgage on 
immovable property, it justifies the giving of such mortgage, either on 
immovable property owned by him, or owned by a third person 
consenting to burden it to secure his obligations. 

The adjudicatee of the property in this case is offered such a title as 
he is bound to accept, and should be held to comply with the terms of 
sale. 








No. 8565. 


JAMES Powers vs. SARAH E. REA, INDIVIDUALLY AND AS NATURAL 
TUTRIX. 


The defendant in this case executed a note and mortgage, indi- 
-vidually and as tutrix of her two minor children, with the authorization 
of a family meeting, to secure a debt due by a man with whom she was 
living in concubinage, and who supported her and her family, and now 
she resists payment on the ground of want of consideration, misrepre- 
sentation and fraud. Held, that the plea of want of consideration, as 
regards the minors, must prevail, but it fails as to the defendant, an 
unmarried woman, who had full power to bind herself, as she did, and 
who failed to prove that fraud or misrepresentation had been practiced 
on her by plaintiff, the creditor and mortgagee. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 





Walter C. Flower, for Plaintiff and Appellant. 
J. O. Nixon, Jr., for Defendant and Appellee. 





The opinion of the Court was delivered by Pocus, J. 
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No. 8501. 


Tuomas W. Bortruick vs. SAMUEL P. GREVES ET ALS. 


An extra judicial surrender of his property made by a debtor to, and accepted on his condi- 
tions by, a portion of his creditors, does not transfer the ownership of his property to 
such creditors, nor does it divest his other creditors of the right to participate pro rata in 
the proeeds of the sale of such property, made by judicial process at the instance of the 
creditors who had formally accepted the surrender and conditions of the debtor. 

The title of any creditor toa judgment against the debtor, and whe claims his share of the 
assets, cannot be inquired into collaterally, without making the alleged owner a party te 
the suit. 


PPEAL from the Seventeenth Judicial District Court, Parish of 
East Baton Rouge. Sherburne, J. 


Herron & Beale and G. W. Buckner, for Plaintiff and Appellee : 


The Code of Practice, Arts. 306, 400, 401, aathurize proceedings such as these, where plaintiff 
claims to be entitled to a privilege on the proceeds of sale, up to his pro rata share thereof. 

The purchaser of a judgment takes with the judgment all its accessories and securities. Hen- 
nen’s Digest, Sale IIfI, b. 2, B.; Louque, same reference, Execution, V, d. 12, Louque, 
p. 640. 

Pcescription of one, two and three years not applicable to claim against agent. 

No prescription runs in favor of agent as to things that he holds for another. R. C. C. 5510. 
Where the claim is for the debt of a sum of money, ten years prescribes. 

The Board of Liquidators can stand in judgment in this suit, as they were clothed with power 
to sue and be sued, and have exercised that authority continuously ever since their 
appointment. 

The creditors under the transfer of property made by agent, stand alike as to whether they 
were creditors of the new or old firm or individual creditors. The, evidence in this case 
shows that nearly all of the property belongs either to the old firm or its individual mem- 
bers. Insolvency has nothing to do with their case. 


Sam’l P. Greves and C. D. Favrot, for Defendants and Appellants : 


There is no law nor precedent for the form of action adopted by the plaintiff in this case. 
The Code of Practice clearly announces that this form of action can be resorted to only in 
two cases: where the opponent claims the ownership of the property seized, and where he 
claims a superior privilege on the proceeds of the sale. See C. P. under the head of third 
opposition, 30 An. 146. 

In case of allegation of superior privilege, Art. 401, C. P. requires the further allegation 
that the debtor has not sufficient of other property to satisfy the demand of opponent. See 
also C. P. 301. 

The allegation of superior privileges ratifies the sale, the judgment and all the proceedings prior 
to judgment, and opponents are estopped from coutesting any and all thé proceedings, 
and of the acts and allegations of the parties to the suit and judgment. 

The Board of Liquidators were not parties to suit 2,710, and could not stand in judgment in 
this suit; consequently their exception should have been sustained, and their suit 
dismissed. 

The creditors of the new firm have a superior privilege upon its assets over the creditors of 
the old firm. ; 

Insolvency is never presumed. It must be alleged and proven, otherwise the action will not 
lie, the plaintiffs showing no interest. 


The opinion of the Court was delivered by 
Pocuk, J. The present controversy is one of the many cases which 
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have arisen from the failure in business of Hart & Hébert, formerly 
bankers in Baton Rouge, and turns substantially on the following facts: 

At the time of their failure, in October, 1875, Hart & Hébert made 
a voluntary surrender of their property to their creditors, under 
certain conditions, which were accepted by all their creditors, except 
twenty-two. 


The accepting creditors appointed a committee of seven, with full - 


power to accept said surrender, and to dispose of the property for the 
benefit of creditors. 

Subsequently, these creditors who had formally accepted the debtors’ 
surrender and their conditions, instituted among themselves an action 
in partition for the sale of the property of Hart & Hébert, with a 
view to a distribution of the proceeds among themselves, and a judg- 
ment was rendered ordering the sale and the distribution prayed for, 
to be made under the supervision and control of the committee which 
is styled the “ Board of Liquidators of Hart & Hébert.” 

Plaintiff in this case, who owns a judgment obtained against Hart & 
Hébert by Pike, Brother & Co., based on a note secured by mortgage 
on certain property of Hart & Hébert, granted before their failure, 
and who is a creditor for a residue on said note, after foreclosure on the 
property mortgaged, has filed a third opposition in the partition of the 
accepting creditors inter sese, for the purpose of being paid his pro rata 
in the proposed distribution of the proceeds of the property of Hart 
& Hébert, and he has prayed for citation on the Board of Liquidators 
through their president. The latter excepted, on the ground of his want 
of authority to stand in judgment for his former constituents, the ac- 
cepting creditors, who had resumed for themselves the administration 
of Hart & Heébert’s property, and were the only parties in the suit for 
partition. 

The defects pointed out by this exception and by all the objections 
urged to the form of plaintiff’s present preceedings, have been cured 
by the intervention of H. Badley and all the other creditors who were 
parties to the partition suit, and who have thus formally joined issue 
with plaintiff on the relief which he seeks through this proceeding. 

These intervenors, joined by the Board of Liquidators in the answer 
of the president, resist plaintiff’s demand on several grounds, which 
we shall consider seriatim. 

Many of their grounds resolve themselves into an argument that 
plaintiff, as subrogee of Pike, Brother & Co., has no right to participate 
in the proceeds of the property surrendered by Hart & Hébert, by 
reason of the refusal of Pike, Brother & Co. to accept said surrender, 
which was therefor? made for the exclusive benefit of those creditors 
who accepted under the conditions prescribed by the debtor, and on 
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the additional ground that their claim is prescribed. We do not construe 
the transfer of Hart & Hébert as importing such an exclusion, and we 
hold that such an intention on their part, even if manifested in the act 
of transfer, could not be sustained in law. No debtor in failing cir- 
cumstances could, by means of a voluntary surrender of his property 
to certain creditors, on condition of a discharge from their claim, defeat 
the legal recourse of his other creditors on his property thus surren- 
dered, which yet remains the common pledge of his creditors. 

This transfer of Hart & Hébert, has twice received judicial inter- 
pretation in this Court, where it has been defined to be but a security 
for the payment of debts, coupled with the power to sell the property, 
for the purpose of securing the creditors. 30 An, 8638; 33 An. 474. 

The plea of prescription cannot prevail against the creditor owning 
a judgment rendered in 1877, less than ten years preceding this suit. 
Intervenors’ denial of the ownership of plaintiff of the Pike judgment, 
on the ground that it had been transferred to A. Baldwin by the origi- 
nal owner, is met by the facet that Baldwin does not complain and is not 
a party to this suit; hence, he cannot be bound by the judgment herein, 
and his rights, if any he has, will be considered whenever he urges 
them and, therefore, these intervenors cannot be heard to champion 
them. 


The same answer applies to the objection that the rights of G. A. 
Pike, as a member of Pike, Brother & Co., to the judgment have never 
been acquired by plaintiff, whose title is not opposed by G. A. Pike. 

To the objection, that since the date of the mortgage of Hart & 
Hébert to Pike, Brother & Co., the former firm had been changed by 
the admission of a new member, Huguet, we answer that the property 


surrendered was owned almost exclusively by the first firm, and urge 
the fact that such a defense should have been made and could have 
been heard only in the suit of Pike, Brother & Co. vs. Hart & Hébert. 

We have carefully considered and maturely weighed the numerous 
objections urged against the right of this creditor to claim his pro rata 
share in the distribution of the assets of his insolvent debtors, which 
was recognized by the judgment in the lower court, and we find none 
sufficient to justify a reversal of that judgment. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be affirmed at appellants’ costs. 


On APPLICATION FOR REHEARING. 

Pocué, J. In our decree affirming the judgment of the Court a qud, 
we recognized the right of plaintiff to participate with Hart & Hébert’s 
other creditors in the distribution of their assets, and by an oversight, 
we omitted to correct errors of calculation made by the District Judge, 
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in fixing the share of such assets accruing to plaintiff, and partially 
admitted by the latter’s counsel, to which our attention has been called 
by defendants’ counsel in an application for rehearing. 

The practical effect of our ‘judgment is intended to place plaintiff, 
Bothick, on the same footing with all the creditors of Hart & Hébert, 
in the proceeds realized or to be realized from the sale of the property 
surrendered by them for the benefit of their creditors. 

Justice, therefore, requires an amendment of our decree, and as com- 
plicated calculations are necessary for the purpose of determining the 
precise amount to which plaintiff is entitled as his share in said fund, 
we conclude that this branch of the case should be referred to the 
District Court, and our former decree is therefore set aside. 

And it is now ordered that so much of the judgment appealed from 
as adjudicates the special amounts to be received by plaintiff from the 
defendants be annulled, avoided and reversed; and it is further ordered 
that in so far as said judgment recognizes and enforces the right of 
plaintiff to participate pro rata with other creditors of Hart & Hébert, 
in the proceeds of the sale of the property of said Hart & Hébert, as 
well of the funds already distributed as those to be distributed by 
defendants among creditors, it be affirmed; and it is ordered that the 
case be remanded to the lower court for the purpose of making such 
distribution in accordance with the views expressed in this opinion. 
Costs of appeal to be paid by plaintiff. 

' Rehearing refused. 

Levy, J., absent. 








No. 8507. 


H. & C. NEWMAN vs. JosEPH KRaAIM. 


The threats made by defendant in the premises, that he would dispose of his property to 
protect himself, if he were sued by plaintiffs, were a sufticient reason for the attachment 
taken by the latter. 


PPEAL from the Fifteenth Judicial District Court, Parish of West 
Feliciana. Yoist, J. 


Spencer & White and W. W. Leake, for Plaintiffs and Appellants : 


Where one has made representations which justify an attachment, and a ‘creditor has 
acted on them, the representations, for the purpose of dissolving the attachment, are to 
be taken as true. Bigelow on Estoppel, p. 473; Livermore vs. Rhodes, 27 How. Prac. R. 
506; Drake on Attachment, p. 53, Sec. 75; Cocke vs. Kuykendall, 41 Miss. 65; Morgan 
vs. Nunes, 54 Miss, 308 ; Roach vs. Brannon, 57 Miss. 490; Central Law Journal for Dec. 
17, 1880, p. 481. 
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Wickliffe d Fisher and R. K. Howell, for Defendant and Appellee: 


Proof of subsequent facts is not admissible to sustain an attachment, which must stand or fall 
according to the state of facts existing at the time when it issues, and cannot be cured by 
any subsequent event. 10 An 324; 14 An. 426; 32-An. 348. 

To maintain an attachment, the evidence must make it clear that the defendant was about to 
dispose of or encumber his property with an intent todefrand his creditors. The intent to 
defraud is the essential ingredient ; but it must be evidenced by or coupled with some act 
or fact. 24 An. 269; 25 An. 500; 26 An. 258; 28 An. 819; 30 An. 394. 

Mere words will not sustain an attachment. There must be some act or fact shown. 32 

An. 348. 


















The opinion of the Court was delivered by 
FENNER, J. The defendant, after several years’ business with the 
plaintiffs as his commission merchants, quit them in 1880, owing them 
a considerable balance. After repeated efforts to get a settlement, 
plaintiffs sent their agent, Worms, to see him. He refused to make 
any settlement of any kind, even to give his unsecured notes. 

Worms says: ‘I then told him if he did not dosomething to satisfy 
the firm, they would bring suit immediately. He then told me as fol- 
lows: ‘I give you fair warning that I have my matters fixed—cut and 
dried—by which I can cover myself at a moment’s notice. I hope you will 
not put me to this necessity, but if you bring suit I will be bound to 
protect myself. I havea family, and I am not going to be turned out 
of doors by any one. I have always tried to do business in an honor- 
able way; but if I am foreed todo it, I am going to look out for 
myself” He told me that he would be down in the city during 
the following week to see what could be done. I told him I would 
submit what had been said to my firm. He said he had consulted his 
attorneys and was well posted. He said he had other creditors, and 
the moment suit was brought, he would notify them all. He said he 
owed Hyman & Lichtenstein for advances this year. He owed other 
accounts for goods bought, which he had to pay in order to keep up 
his credit. After paying these parties, if I have any means at my com- 
mand, I will pay you all I can. I communicated with my firm after 
this, and consulted counsel. The result was this suit.” 

Upon the report by Worms to plaintiffs of these statements of their 
debtor, they brought suit against him and attached his property, upon 
the allegation that “ Kraim is about to mortgage, assign or dispose of 
his property, rights and credits, or some part thereof, with intent to 
defraud his creditors, or give an unfair preference to some of them.” 

Taking the testimony of Worms as true, we think the statements, 
beyond doubt, afforded sufficient and incontrovertible ground for the 
attachment, under Art. 243, C. P. 

What a man has done is a matter of fact ; what he is about to do is a 
question of intention, 
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We can only ascertain the intention of another mind by inference or 
deduction from acts or words, and words declaratory of intention are, 
in the nature of things, the best evidence of the existence of such 
intention. 

Attachment is unavailing against accomplished dispositions of prop- 
erty, even fraudulent, unless they are mere simulations. The object 
of this provision of the attachment law is to prevent the accomplish- 
ment of fraudulent intentions. 

It is useless to criticise these statements of Kraim, as reported by 
Worms. Language, more distinctly declaratory of the very intention 
which the law prescribes as the foundation for attachment, could not 
be devised. 

We read with astonishment the statement in defendant’s brief that 
this Court had decided, in 22 An. 531, that, though a defendant “ had 
said and boasted that he would fix his things so they (the plaintiffs) 
could never recover anything,” yet this would furnish no ground for 
attachment. <A reference to the case shows that there was no such dic- 
tum. The Court, indeed, quotes the above statement as having been made 
in plaintiffs’ affidavit, but does not say that it was proven. On the 
contrary, the attachment was dissolved because the evidence satisfied 
the Court that “there was no disposition, or intended disposition, on 
the part of defendant, with the view of defrauding his creditors.” 

But it is said the intention declared by Kraim was only a conditional 
one—conditional on plaintiffs bringing suit. True, but this condition 
being dependent on the will of plaintiffs, in the exercise of an unques- 
tioned right, that condition being accomplished by the determination 
to sue, the declared intention became thereby actual and positive. 

The evidence satisfies us that the statement of Worms is substan- 
tially true. It is contradicted by nobody but Kraim, whose direct 
interest renders his credibility inferior to that of Worms, and whose 
own statement is a very lame and unsatisfactory explanation of his 
conversation with Worms. 

Indeed, Kraim’s own statement of what he said to Worms, involves 
a distinct threat that, if sued, he would cause his property to be taken, 
or covered up, in satisfaction of a pretended claim or judgment of his 
wife against him, which the evidence shows had no existence. 

Moreover, on one point, in which they conflict, to-wit: the refusal 
of Kraim to give his notes, Worms is corroborated by another witness ; 
and, indeed, his whole version is in harmony with prior statements of 
Kraim to Newman. 

The representations of Kraim justified the attachment; and, while 
he was at liberty to dispute the fact that he made them, yet, that fact 
having been established, he was clearly estopped from denying the 
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truth of his own representations, the most common example of estoppel 
en pais being “that by which a party is estopped to deny the truth of 
representations made to, and acted upon, by another.” Bigelow, Est. 
p. 473. 

In the language of the Supreme Court of Mississippi, in an attach- 
ment case: * The affidavit was founded on facts fully justifying it, 
derived from the defendant himself. It does not lie in his mouth to 
say that his statements, made to the plaintiff and upon the truth of 
which plaintiff relied and had a right to rely, were all false, and, there- 
fore, plaintiff’s attachment was wrongfully sued out.” Cocke vs. Kuy- 
kendall, 41 Miss. 65; Morgan vs. Nunes, 54 Miss. 308; Drake on 
Attachment, See. 75. 

It follows that the dissolution of the attachment and the allowance 
of damages for its wrongful issuance, were erroneous. 

We think the claim of plaintiffs, in addition to the deduction made in 
the judgment, should be further reduced by reduction of the interest 
charged from 8 per cent. to the legal rate, and by rejecting the commis- 
sion charged for advances. According to the calculations made in 
defendant’s brief, which seem to be correct, these excessive charges 
amount to $665.98. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be reversed, in so far as it decrees the dissolution of the 
attachment at the cost of plaintiffs, and in so far as it condemns plain- 
tiffs to pay damages, and that the said judgment, in so far as it is in 
favor of plaintiffs and against the defendant, be amended by reducing 
the same by the amount of six -hundred and sixty-five 98-100 dollars, 
and further amended by allowing plaintiffs a privilege on the property 
attached, and that, assoamended, the said judgment of plaintiffs against 
the defendant be affirmed, the costs in both Courts to be paid by 
defendant and appellant. 

Rehearing refused. 








No. 8515. 


Tuos. J. WALTON ET AL. Vs. ANDREW B. Bootu. 


The right of action four damages, under Article 2315, C. C., does not survive in favor of the 
husband of the deceased. 
A druggist is held liable in damages, in the premises, for having sold Sulphate of Zinc instead 
of Epsom Salts. 
— from the Seventeenth Judicial District Court, Parish of East 
Baton Rouge. Sherburne, J. ; 
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Thos. J. Walton and W. S. Benedict, for Plaintiffs and Appellants. 


Burgess & Burgess and Herron & Beale, for Defendant and Appellee. 





The opinion of the Court was delivered by 

Bermupez, C.J. The plaintiffs sue to recover ten thousand dollars 
from the defendant, who is an apothecary and dealer in drugs and medi- 
cines. Their averments are, that their daughter Eleanor was, in 
September, 1878, the minor wife of G. W. Norton, and then in a state 
of advanced pregnancy ; that, owing to her condition, she needed and 
sent for a dose of epsom salts at defendant’s store, wheve drugs and 
meédicines are sold; that, through negligence, carelessness, and want 
of skill, he sold and delivered, being paid therefor, instead of said 
salts, a dose of sulphate of zine, a deadly poison ; that this medicine was 
administered, and caused first, the death and bringing forth of the child 
their daughter was pregnant with, and second, the death of the mother 
herself, after endurance of lasting, terrible, and excruciating pain. 

The plaintiffs claim to recover, in the right of their daughter, the 
damages to which she would have been entitled had she survived. 

The defendant offered an exception of no cause of action, which was 
overruled, and he next pleaded the general issue. 

The case was tried by a jury, who rendered a verdict for the defend- 
ant. From the judgment thereon, the plaintiffs appeal. 

The exception was properly overruled. The right of action which 
plaintiffs’ daughter would have been entitled to exercise, if she had 
not died, did not survive in favor of her husband, but in favor of her 
father and mother. Sucha right accrued only in favor of the minor 
issue, the widow, the father and the mother, as regulated by the Code. 
Those not included are excluded. Article 2315 of the R. C. C., appears 
quite clear in this particular, and cannot be construed so as to confer 
the right upon persons not expressly mentioned in it. In the absence 
of the amendment made to the original Article 2294 of the Code of 1825, 
no right of action would exist at all. 

It took special legislation to bestow it upon certain named benefi- 
ciaries, and that legislation cannot be liberally interpreted. 6 An. 495; 
11 An: 5; 17 An. 245; V. Statutes 1855; R. S. 1856, p. 271; 42 Ga. 331. 

ON THE MERITs. 


It may well be that plaintiffs’ daughter did not miscarry and die 
from the effects of the administered sulphate of zine ; that those fatal 
results were occasioned by a severe attack of erysipelas, as was testified 
to by the physicians heard inthe case; but it is no less true that, by 
reason of the taking of the dose of sulphate of zinc, she endured lasting 
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and great pain and suffering, retching and vomiting, for which she 
would have been entitled to damages had she recovered. 

That the defendant was greatly negligent is apparent. 

In the discharge of their functions, druggists and apothecaries, per- 
sons dealing in drugs and medicines, should be required not only to 
be skilful, but also exceedingly cautious and prudent, in view of the 
terrific consequences which may attend, as they have not unfrequently 
in the past, the least inattention on their part. Cooley on Torts, pp. 
75, 76; 648-9. 

All persons who deal with deadly poisons are held toa strict account- 
ability for their use. The highest degree of care known among prac- 
tical men must be used to prevent injury from the use of such poisons. 
A druggist is undoubtedly held to a special degree of responsibility, 
for the erroneous use of poisons, corresponding with his superior know]l- 
edge of the business. 6 N. Y. 397; 13 Ben Monr. 219; Shearman and 
Redfield on Negligence, § 592. 

It is difficult to find an acknowledged correct standard by which 
damages, in cases like the present one, can be measured. Shearman 
and Redfield on Negligence, § 606; C. P. 686. 

In the case of McCubbin vs. Hastings, 27 An. 713, which was a suit 
by a husband and father of a minor child, against a druggist for sub- 
stituting spirits of camphor for camphor water, used for the purpose 
of an enema, the Court thought itself justified to allow $2,500. 

In the present case, the sufferings of the plaintiffs’ daughter, unmis- 
takably occasioned by the taking of the sulphate of zine, although not 
apparently as intense as those in the McCubbin case, were certainly 
considerable. 30 Ga. 241; 8 Gray, 45 ; 11 Foster, 119. 

From the evidence before us, we think the verdict of the jury mani- 
festly erroneous in not allowing the plaintiffs reasonable damages, 
which, we think, should be assessed at one thousand dollars. 

It is, therefore, ordered and decreed, that the verdict of the jury and 
the judgment of the court upon it, be set aside and reversed and pro- 
ceeding to render such judgment as should have been rendered, it is 
ordered, adjudged and decreed, that plaintiffs recover from the defend- 
ant the sum of one thousand dollars, with legal interest from judicial 
demand till paid, and costs in both Courts. 

Rehearing refused. 
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No. 8508. 
SUCCESSION OF MATTHEW COUGHLIN. 
In a contest between the creditors of an insolvent debtor, in the settlement of his succession, 


notes and mortgages given by him whilst in insolvent circumstances, do not make conclu- 
sive proof of their own reality and validity, if assailed. 


PPEAL from the Twenty-third Judicial District Court, Parish of 
Iberville. Cole, J. 


Alex. Hébert, for Opponents and Appellants : 


If the notes were based on a valid consideration—which is not admitted—then the mortgage 
to secure them is a fraud, because Coughlin was hopelessly insolvent at the time of its 
execution and could not give one créditor an undue preference over the others. C. C- 
3359-3360. 

No direct action in this case is necessary, because the representative of a succession in his 
final account is plaintiff, being the mortgagee, he is doubly sv. He sets up his mortgage, 
which is opposed. 5 An. 400; 27 An. 547; 29 An. 520; 33 An. 202. 

Prescription begins to run from the date of the judgment of the opposing creditor. C. C. 1994. 


Wailes, Grace d& Matthews, for the Appellee : 


Unless the mortgage of the administrator be a pure simulation, it cannot be attacked by 
opposition to his final account. ; 

If the mortgage be a real contract, but is alleged to be invalid for undue preference over 
other creditors, such an issue must be made by direct action, and the action on such issue 
is barred by the prescription of one year from the date of the mortgage. 31 An. 592, 
People’s Bank vs. Amelie Girod, Wife; C. C. Art. 1987; 30 An. 745. 

The Articles 3359, 3360, Civil Code, refer to contracts made by a debtor within the three 
months immediately preceding his actual failure and surrender of property, and not to 
contrd@ts made by the deceased whose succession is found insolvent in course of adminis- 
tration. 4 La. 247, Bauduc vs. His Creditors. : 

There is nothing in the record to show that the mortgagee, or any one else, knew the mort- 
gagor was in insolvent circumstances at the time of-executing the mortgage. The wit- 
nesses say it was not known he was embarrassed, even. 


The opinion of the Court was delivered by 

BerMuDeEZ, C.J. The issues presented in this controversy relate : 
first, to the existence and rank of a claim for $4,890, placed by the 
administrator in his own favor, on his account; and second, to the 
validity of a claim on a draft of the deceased for $747. 
_ The account proposes to distribute $5,187.71, by allowing $2,431.04 
to privileged creditors; by applying the balance, $2,756.67, to himself as 
mortgage creditor for $4,890, leaving a deficit of $10,036.53. The ordi- 
nary creditors, whose claims aggregate $8,903.20, receiving nothing. 
In other words the account shows as realized assets $5,187.71, and 
classified liabilities amounting to $15,224.24, leaving a deficit of 
$10,036.53. 

Oppositions were made by creditors to many ‘items placed on the 
account, particularly to that in favor of the administrator, charging 
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tirst, want of consideration as to the notes, and simulation against the 
mortgage given to secure them eventually ; and second, undue prefer- 
ence by the deceased in favor of the mortgage creditor. 

The administrator excepted to the last opposition, on the ground 
that the action to annul the mortgage must be brought directly, and 
that it is prescribed by one and three years. 

The District Court sustained the opposition, so as to rank among the 
ordinary claims many items to which a privilege had been granted, 
but recognized the mortgage claim to the extent of $2,658.33, striking 
a balance of $1,027.99, for distribution among the ordinary creditors, 
the total of whose claims had been increased. 

From the judgment thus rendered, the opponents have appealed. 

The notes held by the administrator are three in number. One dated 
Plaquemine, June 15th, 1872, for $2,500; another dated Bayou Goula, 
November 17th, 1873, and a last one dated Plaquemine, May 19th, 1874. 
They were all past due on the 24th of August, 1874, when Coughlin 
gave a mortgage to secure them. Five daysafterwards, Coughlin died 
by falling into the river in Iberville Parish. 

The only evidence introduced by Beyris, who is the administrator, 
claiming to be a mortgage creditor, consists of the notes, the act of 
mortgage and his own testimony. After the filing of the opposition 
to his claim, Beyris admitted that the note of $2,500 had been paid 
by Coughlin, and so declared on the stand, where he merely tesfified, 
in addition to the date and signature of the notes, adding: ‘ The 
small note was for staves sold to him (Coughlin) in 1874, and the other 
note was for money I loaned him in 1873.” 

It is established by the evidence adduced, that Coughlin, who was 
thoroughly insolvent and under the pursuit of his creditors, was 
anxious to cover his property by a mortgage to secure, not his wife, 
with whom he did not appear to be on very friendly terms, but his 
children, for whom he evidently felt great uneasiness. But it is not 
shown that there existed any clandestine understanding between him 
and Beyris. The circumstances of the insolvency and of the desire 
of Coughlin to provide for his children are, however, calculated to cast 
strong suspicion on the claim urged by Beyris. We attach no impor- 
tance to the charges made against the notes, as written on the same 
kind of paper, with the same ink, though purporting to have been exe- 
cuted at different places and at different dates. But it does appear 
very strange that the payment of those matured notes was secured by 
mortgage by Coughlin, without his obtaining, as a consideration for the 
mortgage, an extension or stay for temporary relief. 

Insolvent successions are regarded by law in many instances as 
insolvencies, and the rules applicable to the settlement of the latter are 
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sometimes enforced as to the former we think properly, particularly 
in the cases of a concursus. R. C. C. 1224-1226. Aaa 

In the Succession of Warren, 4 An. 451, the Court, Slidell, J., said: 

‘* As the Succession of Warren is insolvent, and as the consideration 
of the notes of the deceased held by the appellants, and the genuine- 
ness and bona fides of their claim were expressly put at issue, it was 
necessary for the appellants to produce some evidence beyond the mere - 
notes themselves. In Sabatier vs. Creditors, 6 Mart. N.S8., 585, it was 
held, that in a contest between the creditors of an insolvent, the notes 
or obligations do not make iu themselves conclusive proof of debts 
apparently due to them. They must be supported by such additional 
evidence as will satisfy the mind of the Judge of the fairness and just- 
ness of the claim. We are not aware that the opinion in that case has 
been questioned and no argument has been adduced by the appellants 
against its correctness.” See also, 16 An. 178; 3 M. N.S. 256; 2 R. 
219; 15 An. 87. 

The administrator has failed to substantiate his claim. His own 
testimony is of the weakest character, H. D. 487, 508, 698, and is un- 
satisfactory. 

This view of the case renders it unnecessary to pass upon the second 
cause of opposition, relative to the undue preference charged to have 
been given in failing circumstances. 

As concerns the claim on the draft, we will only remark that as the 
opposition did not oppose payment of it, on the ground that notice of 
protest had not been given, the District Judge did not err in allowing 
the amount of it. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
apppealed from be amended by striking therefrom the allowance of 
twenty-six hundred and fifty-eight dollars and thirty-three cents 
($2,658.33) to Bertrand Beyris, as a creditor with mortgage, and by 
adding said sum to the one thousand and twenty-seven dollars and 
ninety-nine cents ($1,027.99) forming an aggregate of thirty-six hundred 
and eighty-six dollars and thirty-two cents ($3,686.32) to be distributed 
among the ordinary creditors of the deceased as recognized by the 
account. It is further ordered, that what rights Beyris may bave and 
which he has failed to establish, be reserved to him, the judgment 
herein being intended merely as a non-suit. 

It is further ordered and decreed, that thus amended, said judgment 
be affirmed at the costs of Bertrand Beyris, individually, in both Courts. 

Rehearing refused. 
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No. 8401. 


STATE OF LOUISIANA vs. MYLrs DISKIN. 


When a juror, after his examination on‘his voir dire, has been accepted by the prisoner and 
sworn, the court may yet discharge him upon discovering from the statement and further 
examination of said juror that he is opposed to capital punishment. 

The admission as evidence to be considered by the jury, of the statement of the deceased 
made in presence of the accused, but not as a dying declaration, was illegal and vitiated 
the verdict. 

Mere silence of the accused when the deceased said in his presence that the said accused had 
shot him, cannot be construed as an acquiescence. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
Luzenberg, J. 


J. C. Egan, Attorney General, for the State, Appellee : 


1. Art. 8 of the Constitution of 1879, which reads: ‘‘In all criminal prosecutions the accused 
shall enjoy the right to be informed of the nature and cause of the accusation,” does not 
confer any right on an accused not heretofore enjoyed. It simply means that no prosecau- 
tion can be conducted in secret. Criminal Law Magazine, pp. 181 and 182. 

2 The Judge, in the exercise of a sound discretion vested in him, may discharge jurors for 
various reasons after they have been accepted by both parties, and sworn. 13 Wend. 351; 
Parker's Crim. Rep., vol. 3, p. 203; Hale's Pleas of the Crown, vol. 2, p 296; Proffat on 
Jury Trials, Sec. 194, p. 249; Sec. 178, p 233; 40 Ala. 325. 

3. Evidence of the tacit admission by the accused of the charge which the deceased made in 
his presence is admissible ; it must be received and go tothe jury for consideration, like 
other proper evidence. Waterman's U.S. Crim. Digest, Secs. 131 and 132. 


W. L. Evans, for Defendant and Appellant : 


1. No juror can be challenged or set aside, either by the State or the prisoner, after he has been 
sworn, unless it be for some cause which happened since he was sworn. 3 An. 359; 5 An. 
332, 429; 7 An. 122; 13 An. 276; 14 An. 464; 11 An. 685; 21 An. 546; 8 Yerg. 508; Hawk. 
P. C., b. 2, c. 43; Proffat on Jury Traial, Sec. 1983; 2 Dev. & Batt., 162; 18 Ga. 194; 10 
Pick. 275; 4 Sneed, 340; 40 N. H. 477; 48 Me. 436; 24 Cal. 230; 53 Ark. 50; 3 Rawle, 498; 
32 An. 1164. 

2. The defendant, while held in custody, had a right to keep silence as to the crime with 
which he was charged, and no inf- rence against him was warranted by bis failure to deny 
the truth of what was said in his presence. 123 Mass., 440; 12 Met. 235; 13 Allen, 570, 
32 Ala. 564; Whart. Cr. Ev. Sec 6230 

3. The maxim qui tacet consentire videtur, is one which, in questions of evidence, ought to be 
applied with careful discrimination and with caution. Such evidence is dangerous and 
worth very little, and the jury should have been suinstructed. 6 An. 378; Greenl. on Ev., 
Sec. 199; Taylor on Ev. 1, Sec. 740. 


The opinion of the Court was delivered by 

Fenner, J. The defendant, convicted of murder without capital 
punishment, relies for reversal of the judgment on two grounds : 

1. That after the jurors had been called to the book, and had been 
duly examined by the District Attorney on their voir dire, and had been 
then tendered to the prisoner and had been accepted by him, and had 
been thereupon severally duly sworn, one of said jurors notified the 
court, through the deputy sheriff, that he had conscientious scruples 
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against capital punishment, upon which point he had not been ques- 
tioned on his voir dire. Thereupon, the Judge, over the objection of 
the prisoner, propounded to each of said.sworn jurors the usual ques- 
tion on that subject, and two of them answering that they had such seru- 
ples, he (the Judge) challenged them for cause, and discharged them 
as incompetent to serve in such a cause, to which ruling and action of 
the court, the prisoner took a regular bill of exceptions. 

We are not disposed to favor objections of this character, the pur- 
pose of which is not to secure, but to prevent trial before a fair and 
competent jury, which is all that any prisoner should have the right to 
claim. 

It is unquestionably the general rule, and so recognized by this 
Court, that the proper time for both the State and the prisoner to urge 
objections to a juror for cause, is before the juror is sworn, and the 
right of further question or of challenge for cause is, as a general thing, 
waived and lost after the swearing in of the juror. State vs. Isaac, 3 
An. 259; State vs. Dubard, 2 An. 732; State vs. Kennedy, 8 Rob. 596. 

Had the Judge, of his own motion, officiously interfered by further 
questioning the jurors as to their qualifications, after they were 
accepted and sworn, or had he permitted the State’s counsel to do so, 
and thereupon to exercise a right of challenge, we should perhaps have 
enforced the rule and have considered such a proceeding as an irregu- 
larity vitiating the proceeding. But all general rules have their excep- 
tions; and when, as in this case, a juror, who has been sworn, of his 
own volition, informs the court that he is subject to a cause of incom- 
petency as to which he and the two other jurors, who had been sworn 
with him, had not been questioned, we think it would be a mockery of 
common sense to hold that the court would be bound to close its ears 
to the information, and to permit the trial to proceed before an incom- 
petent jury, who could not find an unqualified verdict in favor of the 
State, under any circumstances, however clearly the law and the facts 
might sustain and require it. 

Under such circumstances, arising before the empanneling of the 
jury is completed, we held that the court was justified, in the exercise 
of its discretion, to remedy the negligence thus called to its attention, 
and to examine the jurors sworn, upon the matter of incompetency 
suggested, and to excuse those found subject to challenge for that 
cause. 

In this we are sustained by respectable authorities, which go even 
further than we have done. People vs. Damon, 13 Wend. 351; Todel 
vs. Com. 11 Leigh. 714; U.S. vs. Morris, 1 Curt. C. C. 23; 3 Wharton 
Cr. L. Sec. 3130, citing the following additional cases: 11 Harris, 12; 37 
Miss. 369; 1 Edm. (N. Y.) Sel. cas. 36. 
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2. The defendant excepts to the ruling of the court admitting the 
evidence of two police ofticers as to statements made by the person 
killed, in the presence of the accused. 

The evidence was to the following effect: After the accused was 
arrested on this charge, and while in custody, he was conveyed to the 
bedside of John Driscoll, the man killed, who was then lying wounded 
in the Charity Hospital. A brother of the wounded man was also pres- 
ent, who was a corporal of police. The wounded man said to the 
prisoner, “* Myles, you hit me, and shot me for nothing, own up.” 
Whereupon, Corporal Driscoll immediately said to the prisoner, ‘ be 
quiet, be still.” The witnesses said that they stayed in the room only 
from two to five minutes; that ‘‘ the prisonerewas not told that he had 
a right to speak, and did not speak a word while he was in the room.” 

It is not pretended that the declarations of the wounded man were 
made under a sense of impending dissolution. They were admitted 
solely on the ground that they were made in the presence of the 
accused, and to establish his implied admission of the truth thereof, 
because of his silence and failure to deny. 

Implied admissions from the tacit acquiescence of the defendant in 
the statements of others made in his presence, only result when the 
circumstances are such as afford him an opportunity to act or speak, 
and would naturally call for some action or reply from a person simi- 
larly situated. . Mere silence, while a party is held in custody under a 
criminal charge, affords no inference whatever of acquiescence in state- 
ments of others made in his presence. He has the undoubted right to 
keep silence as to the crime with which he is charged, and is not called 
upon to reply to or contradict stich statements. Under such circum- 
stances, it is held that the statements so made are not admissible 
against the prisoner, because they do not even tend to support the 
hypothesis of acquiescence. Com. vs. McDermott, 123 Mass. 440; Com. 
vs. Kinney, 12 Met. 235; Com. vs. Walker, 13 Allen, 570; Bob vs. 
State, 32 Ala. 560; Wharton Cr. L. See. 696. 

The instant case, where it appears that the accused was not only in 
custody, but was actually warned by a police officer to keep silence, 
can leave no possible doubt that the evidence was absolutely inadmis- 
sible. The record shows that it was considered and weighed by the 
jury, and no doubt influenced their verdict. After they had been out 
about nine hours, they returned into court and asked whether the 
statements referred were admissible against the prisoner, and the 
court instructed them that they ‘ were admissible, and that the 
jury must consider it as they would any other fact, that is, the fact 
that John Driscoll had said so.” And the court refused to give an 


instruction asked by prisoner’s counsel, that, “‘ as a matter of law, such 
116 
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evidence was entitled to very little weight,” but charged that “it was 
admissible evidence. and that the jury were the sole judges of the 
credibility of witesses, and of the weight of evidence and the import- 
ance to ve attached to it, the same as any other fact.” 

We are constrained to conclude that this evidence, thus improperly 
admitted, and thus shown to have been considered and weighed by the 
jury, vitiates the trial and conviction. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
and sentence appealed from be annulled, avoided and reversed, and 
that this case be remanded to the lower court, to be there proceeded 
with according to law. 


On APPLICATION FoR REHEARING. 

Bermupez, C.J. The State has applied for a rehearing on the 
ground that we have committed an error in stating that Corporal 
Driscoll said to the prisoner, “‘ be quiet, be still; ” that the words were 
addressed to tue wounded man and not to the prisoner. 

The bill of exception is silent on that subject; but it is immaterial 
whether the words were addressed to the wounded man, because the 
declaration previously made by the latter to the prisoner, who was 
then in custody, could not be admitted in evidence, as it was not a 
dying declaration, and it is not pretended it was. Such a declaration 
could. have produced an effect and be admissible only if it was a 
dying declaration. : 

From the fact that a declaration of guilt was made in the presence of 
an accused, it cannot be inferred, if the prisoner does not answer, that 
his silence is an admission, unless he was not in the custody of the law, 
and it was not in the course of a judicial inquiry. The declaration in 
this case could not have been admitted, unless for the purpose of prov- 
‘ing a confession of guilt on the part of the prisoner, to be inferred from 
his silence on the occasion. 

Where a man is at full liberty to speak, and not in the course of a 
judicial inquiry is charged with a crime and remains silent, that is, 
makes no denial of the accusation by word or gesture, his silence is a 
circumstance which may be left tothe jury. Such silence, however, 
cannot be treated as an absolute admission. The rule does not apply 
to silence at a judicial hearing. So it is as to statements made in the 
presence of one under arrest on a criminal charge, to which the prisoner 
makes no reply. Wharton on C. L. $ 696; 13 Allen, 570, and other 
authorities ; also, 12 Met. 235; 123 Mass. 440. The statement in this 


case not forming part of the res geste, and not being a dying declara- 
tion, should not have gone to the jury. Wharton, C. L. § 630. 
Rehearing refused. 
Levy, J., absent. 
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* No. 8446. 
McILVAINE & SPIEGEL vs. Mrs. M. C. LEGARE anp L. GopcHaAux. 


Registry of a note for ‘‘ balance due on three boilers furnished the Souvenir Plantation,” is 
sutticient to preserve the vendor's lien. 

The time when the vendor's lien was recorded is no matter to a subsequeat purchaser, if it 
was recorded before the subsequent purchase 

A mortgage creditor who buys the mortgaged property at private sale, and whose mortgage 
is, therefore, extinguished by confusion, canuot, as creditor, contest existing liens on the 
property. 

This Court will take judicial notice of the fact that the common law is established in the other 
States of the Union, and that under that system, the vendor's privilege upon movables is 
not recognized ; but the case is :emanded for further evidence, to show wiere the contract 
of sale was passed. 


| gow from the Twenty-second Judicial District Court, Parish of 
Ascension. Cheevers, J. 


———— 


E. N. Pugh, for Plaintiffs and Appellees : 


Privileges are valid against third persons from the date of registry. 28 An. 365 ; 32 An. 
315; 29 An. 416; 37 An. 246, 275; C. C. 3273; 33 An. 967. 

Vendor's lien and privilege on boilers sold tor the use of plantation is not destroyed by 
the boilers being attached to plantation. The registry of note in mortgage book reciting 
consideration, is good and sufficient. 23 An. 749; 32 An. 1287; C. C. 3277, 3348, § 4. 
Penalties are not to be implied or extended. 9 An. 252; 32 An. 661; 13 An. 376; 10 An. 346; 
26 An. 30; 28 An. 554. 

Mortgage is extinguished by mortgagee becoming owner of property mortgaged, and by 
buying the property mortgaged at private sale he takes the property cum onere and subject 
to all the privileges and mortgages existing against it. C. C. 3411, §2; 33 An. 463; 32 An. 
810; 30 An. 144; 28 An. 95; C. C.2217; particularly 32 An. 610; 5 An. 497; 31 An. 394, 791, 
512; 26 An. 194; 7 N. S. 471; 6 R. 216; 26 An. 36, 13, 24, 187, 487: 10 An. 23; 23 An. 800; 
7 An. 349. 

Defendant having in his answer set out specially and particularly his reasons why the plain- 
tiff's’ privilege cannot be enforced against him, is restricted to the objections thus made. 
His general denial is controlled by his special defense, and it is too late in his brief to raise 
new points. Knickerbocker Life Ins. Co. vs. Schneider, Sup. Ct. of U. S., Oct. Term, 
1879; 12 An. 739; Hen. 1151, No. 19; 19 An. 488, 495; 12 An. 13; 14 An. 777; 4 An. 107; 
28 An. 456; 26 An. 575; 15 An. 222; 2% An. 55; 11 An. 407; 3 L. 219; Brief no part of 
pleadings, 12 An. 833; Object of pleadings is notice, 22 An. 479, 365; 3 An. 373; 2 An. 958. 
Defendant having in his answer admitted possession of the boilers on which plaintiffs claim 
a lien and privilege, he cannot be heard now to deny this fact. His admission deprived 
plaintiffs from proving the number of boilers sold, and was an admission on his part that 
he had in his possession the identical boilers described by plaintiff in his petition. 5 N. S. 
636; Hen. 1150, No. 6; 30 An. 674; 7 L. 265; 3 R. 201; 5 R. 426. 

Foreign laws must be proved as FACTS. In default of such proof, they will be considered 
the same as our OWN. 1 N.S. 522-528; 3 N.S 149; 4 N.S. 419; 5 N.S. 176-254; 3 L. 358 ; 
12 L. 465-594; 16 L. 557; 2 R. 1; 4 R. 140; 6 R. 29-104; 9 R. 151-293; 5 An. 63; 8 An. 124; 
14 An. 391-821; 17 An. 73; 27 An. 96; 24 An. 222; Wharton on Evid. VI. § 288; 11 An. 
269; 28 An. 58. ” 

Neither will the courts of one State take judicial notice of the laws of any other State; and 
this upoa the theory that the separate States are, as respects their political relations to 
each other, essentially foreign countries, whose laws must be proven as facts. 30 Ala. 
382; 39 Ala. 468; 62 Ala. 443; 10 Ark. 169; 27 Ga. 243; 14 Ind. 424; 12 Ind. 112; 46 Mo. 
243; 32 N. Y. 102-104 ; 23 Tex. 639. 
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‘“{f the courts of one State recognize the statute of another State as law in such State, this 
recognition may be permanently maintained by the couris of the former State, so far as is 
necessary to determine the validity of the acts done in emformity with such Luws.” 
Wharton Evy. § 289; 21 An. 597; 1 L. 541-255; 4 An, 129. 

The courts of this State have never recognized that the common law is the basis of the 
jurisprudence of Ohio. 17 An. 228. 

In the cases cited by defendant the sale was affirmatively and conclusively shown to have 
been completed and consummated in another State; whereas, in the case at bar it is shown 
that the property was delivered in Louisiana, that the note sued on was dated and given 
ia Louisiana, and defendant's theory is based on one single isolated fact, viz: that plain- 
tiffs are residents of the State of Ohio. 8 N.S. 34; 11 M. 23, 730; 7 An. 774; C. P.13; 10 
An. 728. 

Lien and privilege part of the remedy, and governed by the liw of the place where the 
suit is brought. 12 An. 503; 24 An. 25; 32 An. 191; Hen. p. 7-9, No. 5. 


R. N. Sims, for Defendant and Appellant : 


Plaintiffs have utterly failed to establish a vendor's privilege, because : 

1. The evidence in relation to the alleged sale of the boilers does not show what number was 
embraced in the contract. or that any price was ever fixed and agreed upon. 

A fixed price is essential toa sale. C. C. Arts. 2464, 2465; 6 La. 346; 1 La. 383; 2 Rob. 523; 6, 

Rob. 450; 11 An. 708. 
Plaintiffs compose a commercial partnership, domiciliited and doiig business at Cincin- 
nati, in the State of Ohio, since 1861. According to their own statements, no vendor's 
privilege has ever existed on the boilers in their faver, not even as between them and 
Mrs. Legaré. 

The vendor's privilege upon movables, as recognized in our Code, is unknown to the common 
law. 8 Mart. 135; 2 An. 335, 984; C. C. Art. 1€; 16 An. 158; 25 An. 232. 

Privileges are stricti juris; they cannot be extended by implication or analogy; they are 
never allowed but when expressly granted by law, and then only by virtue of an exact 
compliance with the legal requisites essential to their creation and existence. Privilegia 
sunt strictissime interpretationis. C. C, 3185, 3312; Hennen 1238, No. 3, and cases noted ; 
Succession of Cox, 32 An. 1035. 

As against third persons, they must be conclusively established. 10 An. 429; 13 An. 352. 

This Court will take judicial notice that the vendor's privilege on movables is unknown to the 
common law, and that the common law forms the basis of the jurisprudence of Ohio. 2 
An. 335; 16 An. 158; 8 Mart. 135; 2 An 9284. 

The claim of plaintiffs was never recorded so as to produce any legal effect. The pretended 
registry in July, 1#78, of the note purporting to have been sizned by J. C. Legaré, as agent 
for Mrs. Legaré, on the 5th of January, 1-78, and to ha.e been given for * balance of pay- 


ment due on three boilers furnished the Souvenir Plantation in 1-77," could preduce no 
legal effect whatsoever. 32 An. 1035. , 
The words, “furnished the Souvenir Plantation in 1577," were evidently inserted subsequent 


to the execution of the note—January 5, 18738-—and probably, as it may be reasonai ly 
inferred from the testimony, at the time of its delivery to the Kecorder on the 19t_ of July, 
1878. R. 55. 

The note does not prove a sale, and its registry could not, therefore, support a vendor's 
privilege. . 

Godchaux, at this time, held mortgages against the property t» the amount of nearly forty 
thousand dollars. He bought it from Mrs. Legare in March, 18-0; the debts which he 
assumed to pay as part of the consideration of the sale are spec fivally set forth and men- 
tioned in the act of sale. He did not assume to pay any debt which might be due by Mrs. 
Legare to plaintiffs. 

He took the property subject only to those encumbrances which legally aff-cted it. The claim 
of the plaintiffs did not so affect it, and neither Godchaux nor the property is liable fur 
its payment. 
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The opinion of the Court was delivered by 

FeNNeER, J. Plaintiffs claim a personal judgment against Mrs. 
Legaré, and a recognition of a vendor’s lien on certain property now 
in the possession of L. Godechaux, under purchase from the first named 
defendant. 

Godchaux bought the Souvenir Plantation from Mrs. Legaré by a 
private sale. At the date of his purchase, as appears from the mort- 
gage certificate recited in the act, the claim sued on stood recorded in 
the shape of the following note: 

** SOUVENIR PLANTATION, Jan. 5, 1878. 

** One year after date, I promise to pay to Messrs. McIlvaine & Spiegel, 
of Cincinnati, Ohio, the sum of one thousand one hundred and seventy- 
tive dollars, eight per cent. interest from date till paid. The above 
amount is the balance of the payment due on three boilers furnished 
the Souvenir Plantation in 1877. 

[Signed] . M.C. Lecarg, 
i per J. Ceci, LEGARE.” 

The case will be sufficiently understood from a statement and dispo- 
sition of the various legal points raised. 

1. Defendant claims that the above note is not sufficient evidence 
of a price due, to support a registry of a vendor’s privilege. We think 
there is nothing in this objection. ‘ Balance due on three boilers fur- 
nished the Souvenir Plantation,” would convey the idea to any reader 
that it meant balance of price due for boilers sold. 

2. Plaintiff urges that Godchaux has recognized this privilege and 
bound himself to satisfy it out of the property, under the terms of his 
purchase from Mrs. Legaré, in which he stipulated as follows: ‘ That 
the purchaser, as a further consideration, * * * without making 
himself personally liable or assuming to pay the same, further than 
herein agreed upon, takes the property subject to all the encumbrances 
recited in said mortgage certificate, and which legally affect the herein 
conveyed property and appurtenances.” 

Our conviction js clear that Godchaux is only bound by the encum- 
brances which “legally atfect ” the property, and is not estopped from 
disputing the validity of any of them. 

3. Wethink the fact that the privilege was only recorded a year 
and a half after the sale from which it sprung, is one which does not 
concern Godchaux. Privileges are valid against third persons from 
the date of record. C. C. 3273. 

This privilege was recorded anterior to Godchaux’s purchase, which 
was all that was necessary as to him, since he is before us solely in the 
capacity of purchaser. Recordation on the day of the contract, under 
C. C. 3274, is only essential to secure a preference over mortgages then 
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existing. Gay vs. Bovard, 27 An. 290; Id. 246, 275; 28 An. 365; 32 
An. 315. 

Whatever mortgages Godchaux may have held at the date of the con- 
tract, were unquestionably extinguished by confusion when he became 
the owner of the property by purchase at private and non-judicial sale. 
Murphy vs. Factors, 33 An. 463. 

He is no longer a mortgage creditor, and has, therefore, no right to 
dispute the validity of plaintiffs’ lien, which was duly recorded at the 
date of his purchase, and binding on him as such purehaser. 

4. We-consider the sale of the boilers to Mrs. Legaré sutticiently 
proved ; but we must say that the locus contractus is not established 
with sufficient certainty to enable us to rec ognize and enforee the ven- 
dor’s lien on the evidence before us. 

Plaintiffs are residents of the State of Ohio and made the boilers 
there on the order of the agent of Mrs. Legaré. 

We consider it well settled that this Court will take judicial notice of 
the well known fact that the common law forms the basis of the 
jurisprudence of our sister States of this Union, and that, under that 
system, the vendor’s privilege upon movables is not recognized. 
Copley vs. Stanford, 2 An. 335; Whiston vs. Stodder, 8 M. 984; Colt 
vs. O'Callaghan, 2 An. 984. 

It is absolutely necessary, in order to sustain plaintiffs’ claim, that 
they should establish, either that the contract of sale was actually con- 
summated in Louisiana, or that the common law has been so modified 
by Statute in Ohio as to establish a pfivilege in favor of the vendor of 
movables, similar to that granted under oursystem. Nor do we think 
that defendant has forfeited his right to urge this defense by his urging 
of other special defenses in his pleadings. 

As the evidence, however, is inconclusive on the question of where 
the sale was consummated, and as it appears that the objection now 
under consideration was not suggested in the pleadings, we think the 
purposes of justice will be subserved by remanding this case for the 
taking of further testimony on this point. 

It is, therefore, ordered, adjudged and decreed, that in so far as the 
judgment appealed from gives personal judgment against Mrs. M. C. 
Legaré, the same be now affirmed; and that, in other respects, the 
same be annulled, avoided and reversed, and that this cause be 
remanded to the District Court, for the purposes herein indicated, to 
be there proceeded with according to law and to the views herein 
expressed ; the costs of this appeal to be borne by the plaintiffs and 
appellees, and those of the lower court to abide the final judgment in 
the case. 

Rehearing refused. 
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No. 8281. 
Union NATIONAL BANK vs. Cora A. SLOCOMB. 


Butler vs. Slocomb, 33 An. 170, re-affirmed and followed. 

Where notes are pledged to a bank before maturity, to secure the 
note of the pledgor, the extension or renewal of the pledgor’s note at 
its maturity, by substituting a new note, with interest paid in advance, 
in the ordinary manner of banks, does not extinguish the original 
obligation or the pledge securing the same. 

The new note furnished in renewal of the old was but a continuance 
of the same obligation, and did not operate a novation, or release, or 
_impair the effect of the original pledge in absence of proof of such 
intention. 6 M. 430; 4 R. 493; 6 R. 443; 24 An. 193; 1 Evan’s 
Pothier, No. 559; 4 Mareadé, No. 778. 

Judgment affirmed. 

PPEAL from the Civil District Court for the Parish of Orleans 
Houston, J. 


Carleton Hunt, for Plaintiff and Appellee. 
Kennard, Howe & Prentiss, for Defendant and Appellant. 


The opinion of the Court was delivered by FENNER, J. 





